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Highlights 


46279  Citizenship  Day  and  Constitution  Week,  1981 

Presidential  proclamation. 

46317  Condominiums  HUD/FHC  issues  interim  rule  on 
mutual  mortgage  insurance  and  insured  home 
improvement  loans  to  facilitate  homeowner 
purchases  of  properties. 

46282  Food  Stamps  USDA/FNS  establishes  procedures 
for  Work  Registration/Job  Search  Demonstration 
Project. 

46332  Government  Employees  OPM  proposes  definition 
and  designations  of  medically  underserved  areas 
under  the  Federal  Employees  Health  Benefits 
Program. 

46330  Grant  Programs— Government  Employees  OPM 

proposes  implementation  procedures  for  personnel 
management  research  and  demonstration  projects. 

46443,  Pensions  Labor/P&WBP  discusses  class 

46448  exemptions  for  transactions  involving  “guaranteed 
contract  separate  accounts."  (2  documents) 

46333  Radiation  Protection  NRC  proposes  to  amend 
physical  protection  regulations  for  certain 
nonpower  reactor  facilities. 
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The  President  • 

PROCLAMATIONS 

46465 

Meetings;  Sunshine  Act 

46279 

Citizenship  Day  and  Constitution  Week,  1981  (Proc. 
4858) 

Executive  Agencies 

Commerce  Department 

See  also  International  Trade  Administration: 
National  Oceanic  and  Atmospheric  Administration. 
NOTICES 

Organization,  functions,  and  authority  delegations: 

Agricultural  Marketing  Service 

RULES 

46375 

General  Counsel  et  al. 

46286 

Lemons  grown  in  Ariz.  and  Calif. 

Consumer  Product  Safety  Commission 
mucES 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Food  and 
Nutrition  Service:  Food  Safety  and  Inspection 

Service:  Rural  Electrification  Administration; 

46465 

Meetings;  Sunshine  Act 

Copyright  Royalty  Tribunal 

NOTICES 

Science  and  Education  Administration;  Soil 
Conservation  Service. 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

46375 

Cable  television  royalty  fee  adjustment  proceeding; 
cable  systems  carriage  of  distant  signals,  etc. 

Customs  Service 

RULES 

NOTICES 

Meetings;  advisory  committees: 

46310 

Merchemdise;  examination,  sampling,  and  testing; 
correction 

46391 

September 

NOTICES 

Trade  name  recordation  applications: 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol;  viticultural  area  designations: 

46461 

“BULGARI” 

Defense  Department 

46318 

Fennville,  Mich. 

PROPOSED  RULES 

Alcoholic  beverages: 

See  Navy  Department. 

NOTICES 

Meetings: 

46347 

Public  use  forms  prepared  by  wholesale  dealers 
and  importers:  elimination  of  Forms  52A,  52B. 
and  338  and  receipts  and  dispositions  daily 
recapitulation  record 

46376 

Science  Board  task  forces:  date  change 

Economic  Regulatory  Administration 

NOTICES 

46340 

Volatile  fruit-flavor  concentrates  producers; 
reduction  of  regulatory  requirements 

Powerplant  and  industrial  fuel  use:  prohibition 
orders,  exemption  requests,  etc.: 

NOTICES 

46376, 

General  Motor  Corp.  (2  documents) 

46456 

Firearms,  granting  of  relief 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 

46378 

46379 

Phillips  Petroleum  Co. 

Employment  and  Training  Administration 

NOTICES 

46451 

Music  Advisory  Panel 

46426 

Adjustment  assistance: 

Thunderline  Corp.  et  al. 

Blind  and  Other  Severely  Handicapped, 

Committee  for  Purchase  from 

NOTICES 

46427 

White  Farm  Equipment  Co. 

Employment  Standards  Administration 

46375 

Procurement  list,  1981;  additions  and  deletions 

Civil  Aeronautics  Board 

PROPOSED  RULES 

46498 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction:  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (Conn., 

46338 

Foreign  air  carrier  permits  and  foreign  citizen 
exemptions;  continuance  by  law  of  expired 
authorizations  pending  renewal  applications 
determination 

NOTICES 

D.C..  Fla.,  Ga.,  Ill.,  Ind.,  Iowa,  Ky..  Mich.,  I^nn., 
Nev.,  N.Y.,  N.C.,  Ohio,  Oreg.,  Pa.,  S.C,  Va.  and 

Wis.) 

Energy  Department 

46372 

Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits 

Hearings,  etc.: 

See  also  Economic  Regulatory  Administration; 
Hearings  and  Appeals  Office,  Energy  Department; 
Southeastern  Power  Administration. 

46372 

Mesaba  Airlines;  fitness  determination 

RULES 

46373 

South  Pacific  Agana  proceeding 

46289 

Administrative  procedures  and  sanctions: 

46373 

United  Air  Lines;  air  route  authority 

interpretations 

IV 
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46525 


46351 


46385 

46385 


46316 


46326 

46327 
46326 


46351 

46352 

46354 

46355 
46357 


46300 


48317 


46388 


46365 


46465 


46388 

46387 

48386 


Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Kentucky 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

Iowa 

NOTICES 

Environmental  statements;  availability,  etc.; 

Agency  statements;  weekly  receipts 
Toxic  and  hazardous  substances  control: 
Premanufacture  notification  requirements;  test 
marketing  exemption  applications;  correction 


46388  Edville  Corp.  ^ 

46388  First  Northbrook  Bancorp,  Inc. 

46388  First  Russellville  Bankstock,  Inc. 

46389  First  Southwest  Corp. 

46388  Granville  Bancshares 

46388  Marshall  Bancshares,  Inc. 

46389  Mercantile  Bancorporation,  Inc. 

Bank  holding  companies;  proposed  de  novo 
nonbank  activities: 

46387  Fourth  Financial  Corp.  et  al. 

46465  Meetings;  Sunshine  Act 

46386  Certificates  of  deposit;  forward  placement  or 

delayed  delivery  contracts  and  interest  rate  futures 
contracts;  policy  statements;  interpretation 


Fair  Housing  and  Equal  Opportunity,  Office  of 

Assistant  Secretary 

RULES 

State  and  local  fair  housing  laws;  recognition  of 
substantitdly  equivalent  laws 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Georgia 
Oklahoma 
North  Carolina 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Alabama 
Kansas 
Maine 
Missouri 
Montana  • 

Federal  Home  Loan  Bank  Board 

RULES 

Federal  home  loan  bank  system;  etc.: 

Savings  accounts,  rates  of  return  payable 

Federal  Housing  Commissioner— Office  of 

Assistant  Secretary  for  Housing 

RULES 

Mortgage  and  loan  insurance  programs: 
Condominium  ownership;  loan  guaranty 
approved  projects:  interim  rule  and  request  for 
comments 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance,  certificates: 

Cana^an  Cruise  Lines  Ltd. 

Energy  and  environmental  statements;  availability, 
etc.: 

Mayan  Line,  Inc.,  et  al.;  Florida/Eastem 
Caribbean  rate  agreement:  etc. 

Federal  Mine  Safety  and  Health  Review 

Commission 

NOTICES 

Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

Bancshares  Corp. 

Bremen  Bancorp,  Inc. 

Dai-Idii  Kangyo  Bank  Ltd. 


Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early 
terminations: 

46389  Aetna  Life  &  Casualty  Co. 

46389  Campbell  Taggart  be. 

46390  De  Savary,  Peter 

46390  Esmark  Inc. 

46390  Zurbrugg  Memorial  Hospital 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds; 
46461  American  Centennial  Insurance  Co. 

46461  MGIC  Indemnity  Corp. 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 

46542  Seasons,  limits  and  hunting  hours 

PROPOSED  RULES 

46358  Back  Bay  National  Wildlife  Refuge,  Va.;  access  by 
part-time  residents  of  Outer  Banks;  rulmnaking 
petition 

46361  Permit  regulations;  consolidation  and 

simplification,  application  fee  schedule,  and  formal 

appeals  procedure 

NOTICES 

46409,  Endangered  and  threatened  species  permit 
46410  applications  (2  documents) 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

46314  Diethylcarbamazine  citrate  tablets 

46315  Styrylpyridinium  chloride  and 
diethylcarbamazine  film-coated  tablets 

Human  drugs: 

46314  Antibiotic  drugs;  rifampin  capsules;  new  strength 

certification 

46311  Antibiotic  drugs;  technical  amendments 

Organization  and  authority  delegations: 

46310  CeVtification  of  true  copies  and  use  of  HHS  seal 
PROPOSED  RULES 
Pood  for  human  consumption: 

46340  Bread;  reduced  calorie  labeling;  reopening  of 

comment  period;  extension  of  time 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 

46396  Oxytocin  injection;  opportunity  for  hearing 

Biological  product  licenses: 

46395  El  Paso  Plasma  Corp.;  revocation 
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46402  Biological  products,  radiological  health,  and 
medical  devices;  preamble  compilation  and 
cumulative  pocket  supplements;  availability 
Food  additives,  petitions  filed  or  withdrawn: 

46394  Aspartame;  correction  (2  documents) 

46394  Diversey  Wyandotte  Corp.;  correction 

46395  Food  store,  retail;  model  sanitation  ordinance; 
availability 

Human  drugs: 

46404  Mepergan  fortis  capsules;  proposed  withdrawal 

of  approval  and  opportunity  for  hearing 

46396  Ox3miorphone  hy^ochloride  2-milligram  rectal 
suppositories;  approval  withdrawn 

46403  Radioactive  preparations  containing  therapeutic 
or  diagnostic  sodium  iodide  1-131;  revised 
marketing  requirements 

46403  Tarcortin  cream;  approval  withdrawn 

Medical  devices: 

46394  Zyderm  collagen  implant;  premarket  approval 
Meetings: 

46391  Advisory  committees,  panels,  etc. 

46395  Health  professional  organizations 
Radiological  health: 

46402  Potassium  iodide  as  thyroid-blocking  agent,  use 

during  emergency;  draft  recommendations; 
availability;  extension  of  time 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 

46281  Eligible  household  certification;  thrifty  food  plan 

amoimts  for  Guam  and  income  eligibility 
standards;  correction 

46282  Work  registration  and  job  search  demonstration 
project;  approaches  for  implementation 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection,  mandatory: 

46287  Retail  exemptions;  sales  to  nonhousehold 

consumers;  dollar  limitation  raises 

General  Services  Administration 

RULES 

Property  management: 

46325  Sale  of  personnel  property 

NOTICES 

Authority  delegations: 

46390  Defense  Department  Secretary 

Geological  Survey 

NOTICES 

Coal  lease  areas;  maximum  economic  recovery  and 
fair  market  value: 

46410  Southern  Appalachian  Coal  Region,  Ala.;  inquiry 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration: 
Health  Care  Financing  Administration. 

Health  Care  Financing  Administration 

NOTICES 

Medicare: 

46406  Hospital  per  diem  inpatient  general  routine 
operating  costs;  schedule  of  limits;  correction 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

46381  Decisions  and  orders 

Historic  Preservation,  Advisory  Council 

NOTICES 

46367  Meetings 

Housing  and  Urban  Development  Department 

See  Fair  Housing  and  Equal  Opportunity.  Office  of 
Assistant  Secretary:  Federal  Housing 
Commissioner — Office  of  Assistant  Secretary  for 
Housing. 

Indian  Affairs  Bureau 

NOTICES 

Land  additions: 

46407  Muckleshoot  Indian  Reservation,  Wash. 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Geological 
Survey,  Indian  Affairs  Bureau;  Land  Management 
Bureau:  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office. 

NOTICES 

46411  Fish  and  Wildlife  Coordination  and  Endangered 
-  Species  Acts;  review  of  agency  procedures 

International  Trade  Administration 

NOTICES 

Antidumping: 

46373  Perchlorethylene  firom  France 

46374  Pig  iron  from  East  Germany 

International  Trade  Commission 

NOTICES 

46465  Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

46412  Compensated  intercorporate  hauling  operations; 

^  intent  to  engage  in 

46415,  Permanent  authority  applications  (2  documents) 

46417 

46412  Permanent  authority  applications:  restriction 

removals 
Rail  carriers: 

46425  Nationwide  Traffic  Service  Bureau.  Inc.; 

information  on  fireight  bills;  denial  of  rulemaking 
petition 

Railroad  services  abandonment: 

46424  Consolidated  Rail  Corp. 

46425  Louisville  &  Nashville  Railroad  Co.  et  al. 

46426  Western  Maryland  Railway  Co. 

Justice  Department 

See  Parole  Commission. 

Labor  Department 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration;  Pension  and 
Welfare  Benefit  Programs  Office. 


VI 
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NOTICES 

Adjustment  assistance  (See  entries  under 
Employment  and  Training  Administration.) 

Land  Management  Bureau 

NOTICES 

Classification  of  lands: 

46409  Wyoming 

Coal  leases,  exploration  licenses,  etc.; 

46407  Kentucky 

Environmental  statements:  availability,  etc.; 

46406  Paradise-Denio  and  Sonoma-Gerlach  Resource 

Areas,  Nev.;  livestock  grazing  management 
program 

46409  Washakie  Resource  Area,  Worland  District. 

Wyo.;  wild  horse  gathering;  meeting 
Motor  vehicles,  off-road,  etc.;  area  closures  and 
openings: 

46407  Colorado 

Opening  of  public  lands: 

46407  Arizona;  correction 

Outer  Continental  Shelf;  oil  and  gas  lease  sales: 
46528,  Gulf  of  Mexico  (2  documents) 

46538 

Libraries  and  Information  Service,  National 

Commission 

NOTICES 

46465  Meetings;  Sunshine  Act 

Maritime  Administration 

NOTICES 

Applications,  etc.: 

46456  Acturus  Shipping,  Inc. 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard 
modifications: 

46428  American  Salt  Co. 

46428  Beckley  Coal  Mining  Co. 

46428  Butte  Lode  Mining  Co. 

46429  Coal  King  Corp. 

46429  Kenellis  Energies,  Inc. 

46430  Milbum  Colliery  Co. 

46430  Pyro  Mining  Co. 

46430  Union  Carbide  Corp. 

*  National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

46451  Advisory  Council;  cancellation  (2  documents) 

National  Credit  Union  Administration 

RULES 

Federal  credit  unions: 

46303  Sale-and-leaseback  arrangements;  interpretive 

ruling  and  policy  statement 

National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Marine  mammal  permit  applications,  etc.: 

46375  Louis  Scarpuzzi  Enterprises,  Inc. 

National  Park  Service 

.  NOTICES 
Meetings: 

46411  Santa  Monica  Mountains  National  Recreation 

Area  Advisory  Commission 


National  Railroad  Passenger  Corporation 

NOTICES 

46466  Meetings;  Sunshine  Act 

National  Transportation  Safety  Board 

NOTICES 

46466  Meetings;  Sunshine  Act 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 

46323  USNS  Apache 

46324  USS  Kidd 

46322  USS  La  Jolla 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Plants  and  materials,  physical  protection,  etc.: 
46333  Nonpower  reactor  facilities  authorized  to  possess 
formula  quantities,  of  strategic  special  nuclear 
material;  safeguards  requirements 
NOTICES 

Applications,  etc.: 

46453  Arizona  Public  Service  Co.,  et  al. 

46451  Commonwealth  Edison  Co. 

46451  Duke  Power  Co.;  correction 

46452  Nebraska  Public  Power  District 

46452  South  Carolina  Electric  &  Gas  Co.  et  al 
46452  Tennessee  Valley  Authority 

46452  Vermont  Yankee  Nuclear  Power  Corp. 

Occupational  Safety  and  Health  Administration 

RULES 

State  plans;  development,  enforcement,  etc.: 

46320  Arizona 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

46431  Occupational  Safety  and  Health  National 

Advisory  Committee;  appointment  of  members 
Meetings: 

46431  Occupational  Safety  and  Health  Federal 
Advisory  Council 

Parole  Commission 

NOTICES 

46466  Meetings;  Sunshine  Act  (2  documents) 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  class  exemptions: 

46443,  Life  insurance  companies;  guaranteed  contract 
46448  separate  accounts  (2  documents) 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 

46433  Carpenters  Pension  Trust  for  Southern  California 

46433  Citizens  Bank 

46441  Downey  Savings  &  Loan  Association 

46434  Fazio,  Dawson  &  Thompson,  P.A.  Money 
Purchase  Pension  Plan  and  Trust 

46435  Lloyds  Bank  California 

46437  Marr,  Knapp  &  Crawfis  Associates,  Inc. 

46439  Norris,  McLaughlin  &  Marcus,  P.A. 

46432  Paul  J.  Ashkenaz  &  Richard  A.  Gilbert. 
Endodontics,  Ltd. 
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46440  Schwarz  Foundry  Co. 

46438  Straub  Clinic  &  Hospital,  Inc. 

46438  Volkmuth  Printers,  Inc. 

46436  William  S.  McAfee,  M.D.,  Inc. 

Personnel  Management  Office 

PROPOSED  RULES 

Health  benefits.  Federal  employees: 

46332  Medically  imderserved  areas 

46330  Personnel  management  research  programs  and 
demonstration  projects 

Rural  Electrification  Administration 

RULES 

Telephone  borrowers: 

46287  All  weather  pressure  sensitive  vinyl  tape,  PE-68 
(Bulletin  345-73);  correction 
NOTICES 

Environmental  statements;  availability,  etc.: 

46367  Arizona  Electric  Power  Cooperative,  Inc. 

46367  Terror  Lake  Hydroelectric  Project 

Science  and  Education  Administration 

NOTICES 

Meetings: 

46368  Agricultural  Research  and  Extension  Users 
National  Advisory  Board 

Securities  and  Exchange  Commission 

NOTICES  ' 

Hearings,  etc.: 

46454  Putnam  QualiHed  Accumulation  Trust  et  al. 
Self-regulatory  organizations;  proposed  rule 
changes: 

46453  Municipal  Securities  Rulemaking  Board 

Small  Business  Administration 

RULES 

46307  Loans  to  qualiHed  employee  trusts 
NOTICES 

Business  loan  policy: 

46456  Guarantee  or  participation  loans;  maximum 

allowable  interest  rate;  extension  of  time 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

46368  Camden  County  Schools  RC&D  Measure,  N.C. 

46368  Cuthand  Creek  RC&D  Measure,  Tex. 

46369  Fannin  County-McCaysville  School  Critical  Area 
Treatment  RC&D  Measure,  Ga. 

46369  Hazelton  Butte  Watershed,  Idaho 

46369  Hopkins  Coimty  Youth  Athletics  Recreational 
Area  RC&D  Measure,  Ky. 

46370  Salmonberry  Park  RC&D  Measure,  Oreg. 

46370  Smithville  Park  Recreation  and  Fish  and  Wildlife 
Development  RC&D  Measure,  N.J. 

46371  Southwest  Harbor  Flood  Prevention  and  Land 
Drainage  RC&D  Measure,  Ma. 

46371  Twin  Bridges  Recreation  Area  Critical  Area 
Treatment  RC&D  Measure,  Okla. 

46371  Warren  County  Centertown  School  Grounds 

RC&D  Measure,  Tenn. 

Watershed  planning  assistance  to  local 
organizations,  authorization: 

46370  Moss  Neck  Watershed,  N.C. 


Southeastern  Power  Administration 

NOTICES 

46381  Kerr-Philpott  projects*;  confirming  and  approving  - 
interim  basis  rate  extension,  and  adjustment 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
46350  Arkansas,  Kansas,  and  Missouri;  hearings 
cancelled 

Transportation  Department 

See  Maritime  Administration. 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau; 
Customs  Service;  Fiscal  Service. 

NOTICES 

Notes,  Treasury: 

46462  1-1985  series 

Veterans  Administration 

NOTICES 

Meetings: 

46463  Wage  Committee 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


AGRICULTURE  DEPARTMENT 

Science  and  Education  Administration — 

46368  Agricultural  Research  and  Extension  Users 

National  Advisory  Board,  Arlington,  Va.  (open), 
9-23  through  9-25-81 

ARTS  AND  HUMANITIES,  NATIONAL  FOUNDATION 
46451  Music  Panel,  Festivals  Section,  Washington,  D.C. 
(closed),  10-5  and  10-6-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration — 

46391  Federal  Activities  for  Alcohol  Abuse  and 

Alcoholism  Interagency  Committee,  Federal 
Employee  Alcoholism  Programs  Work  Group. 
Washington,  D.C.  (open),  9-22-81 
Food  and  Drug  Administration — 

46391  — ^Blood  Products  Advisory  Committee,  Bethesda, 

Md.  (partially  open),  10-9-81; 

— Circulatory  System  Devices  Panel, 

Washington,  D.C.  (partially  open),  10-23-81; 

— General  Medical  Devices  Panel, 
Gastroenterology  and  Urology  Device  Section, 
10-22  and  10-23-81;  General  Hospital  and 
Personal  Use  Device  Section,  10-19-81;  Silver 
Spring,  Md.  (both  sessions  partially  open); 

— ^Inununology  and  Microbiology  Devices  Panel, 
Immunology  Device  Section,  Silver  Spring,  Md. 

(partially  open),  10-19  and  10-20-81; 

-Ophthalmic;  Ear,  Nose,  and  Throat;  and  Dented 
Device  Panel.  Ophthalmic  Device  Section, 
Washington.  D.C.  (partially  open),  10-19  and 
10-20-81 

46395  Health  professional  organizations,  Washington, 
D.C.  (open),  10-6-81 


vm 
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HISTORIC  PRESERVATION,  ADVISORY  COUNCIL 
46367  North  Valley  River  Crossing.  Albuquerque.  N.  Mex. 
(open),  10-21-81 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 

46409  Wild  horse  gathering  in  Washakie  Resource  Area 
of  Worland  District,  Ten  Sleep,  Wyo.  (open). 
10-29-81 

National  Park  Service — 

46411  Santa  Monica  Mountains  National  Recreation  Area 
Advisory  Commission,  Santa  Monica,  Calif,  (open), 
10-20-81 

LABOR  DEPARTMENT 

Occupational  Safety  and  Health  Administration — 
46431  Occupation£il  Safety  and  Health  Federal  Advisory 
Council,  Washington.  D.C.  (open),  10-7-81 

VETERANS  ADMINISTRATION 

46463  Wage  Committee,  Washington,  D.C.  (all  sessions 
closed).  10-1, 10-15, 10-29, 11-12, 11-24, 12-10,  and 
12-22-81 

CHANGED  MEETINGS 

DEFENSE  DEPARTMENT 

Office  of  the  Secretary — 

46376  Defense  Science  Board,  Application  of  High 

Technology  to  Ground  Forces  Task  Force,  Fort 
Lewis,  Wash,  (closed),  10-7-81  rescheduled  for 
10-17-81 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

NASA  Advisory  Council,  Aeronautics  Advisory 
Committee,  both  sessions  cancelled  (2  documents): 
46451  General  Aviation  Technology  Informal  Advisory 

Subcommittee.  Langley  Field,  Va.  (open),  9-24 
and  9-25-81; 

46451  Transport  Aircraft  Informal  Advisory 

Subcommittee,  Edwards,  Calif,  (open).  9-21 
through  9-23-81 

CANCELLED  HEARINGS 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation  and  Enforcement 
Office — 

46350  Arkansas,  Kansas,  and  Missouri  Permanent 
Regulatory  Programs,  ail  sessions  cancelled; 

— ^Little  Rock,  Ark.,  9-21-81; 

— ^Pittsburg,  Kans.,  9-23-81; 

— Kansas  City,  Mo.,  9-22-81 
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Federal  Register 

Vol.  46.  No.  181 

Friday,  September  18,  1981 

Presidential  Documents 

Titla  3— 

The  President 

Proclamation  4858  of  September  16,  1981 

Citizenship  Day  and  Constitution  Week,  1981 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Daniel  Webster  once  wrote,  “We  may  be  tossed  upon  an  ocean  where  we  can 
see  no  land — nor,  perhaps,  the  sun  or  stars.  But  there  is  a  chart  and  a  compass 
for  us  to  study,  to  consult,  and  to  obey.  The  chart  is  the  Constitution.” 

September  17,  1981,  marks  the  194th  anniversary  of  our  Constitution.  Its 
Framers  scarcely  could  have  conceived  of  the  timelessness  of  the  document 
they  so  carefully  drafted.  They  prepared  a  Constitution  to  meet  the  needs  of  a 
fledgling  nation.  Yet  today,  amid  the  complexities  of  the  twentieth  century, 
that  same  Constitution,  with  only  several  amendments,  serves  a  nation  whose 
territory  spans  a  continent  and  whose  population  exceeds  two  hundred  and 
twenty-five  million.  With  the  passing  of  each  year,  it  becomes  increasingly 
evident  that,  in  the  words  of  Chief  Justice  John  Marshall,  our  Constitution  will 
“endure  for  ages  to  come.” 

The  Constitution  establishes  the  Congress,  the  Executive,  and  the  Judiciary, 
and  through  a  deliberate  allocation  of  authority,  it  defines  the  limits  of  each 
upon  the  others.  It  particularizes  the  liberties  which,  as  free  men  and  women, 
we  insist  upon,  and  it  constrains  both  Federal  and  State  powers  to  ensure  that 
those  precious  liberties  are  faithfully  protected.  It  is  our  blueprint  for  freedom, 
our  commitment  to  ourselves  and  to  each  other. 

It  is  by  choice,  not  by  imposition,  that  the  Constitution  is  the  supreme  law  of 
our  Land.  As  we  approach  the  bicentennial  of  this  charter,  each  of  us  has  a 
personal  obligation  to  acquaint  ourselves  with  it  and  with  its  central  role  in 
guiding  our  Nation.  While  a  constitution  may  set  forth  rights  and  liberties, 
only  the  citizens  can  maintain  and  guarantee  those  freedoms.  Active  and 
informed  citizenship  is  not  just  a  right;  it  is  a  duty. 

In  recognition  of  the  paramount  importance  of  the  Constitution  to  our  Nation, 
and  in  recognition  of  all  who  have  attained  the  status  of  United  States 
citizens,  the  Congress  by  joint  resolution  on  February  29,  1952  (36  U.S.C. 
Section  153),  designated  September  17th  as  Citizenship  Day,  and  by  joint 
resolution  of  August  2, 1956  (36  U.S.C.  Section  159),  requested  the  President  to 
proclaim  the  week  beginning  September  17th  and  ending  September  23rd  of 
each  year  as  Constitution  Week. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  call  upon  appropriate  Government  officials  to  display  the  flag  of  the 
United  States  on  all  Government  buildings  on  Citizenship  Day,  September  17, 
1981.  I  urge  Federal,  State  and  local  officials,  as  well  as  leaders  of  civic, 
educational  and  religious  organizations  to  conduct  ceremonies  and  programs 
that  day  to  commemorate  the  occasion. 
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1  also  proclaim  the  week  beginning  September  17th  and  ending  September 
23rd,  1981  as  Constitution  Week,  and  I  urge  all  Americans  to  observe  that 
week  with  appropriate  ceremonies  and  activities  in  their  schools,  churches 
and  other  suitable  places. 

IN  WITNESS  WHEREOF,  1  have  hereunto  set  my  hand  this  16th  day  of  Sept, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-one,  and  of  the  Independ¬ 
ence  of  the  United  States  of  America  the  two  hundred  and  sixth. 


|FR  Doc.  61-27403 
Filed  9-16-81:  4:22  pm] 
Billing  code  319S-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  273 
[Amendment  No.  204] 

Food  Stamp  Program:  Income 
Eligibility  Standards  and  Amendment 
to  Three-Person  Thrifty  Food  Plan  for 
Guam;  Correction 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule  and  correction. 

SUMMARY:  This  document  amends  Food 
Stamp  Program  (FSP)  regulations 
relating  to  the  Thrifty  Food  Plan  (TFP). 
This  action  is  necessary  to  correct  the 
dollar  figure  for  the  three-person  Thrifty 
Food  Plan  for  Guam  that  was  incorrectly 
published  in  Hnal  rules  dated  December 
2  and  December  19, 1980  (45  FR  79741 
and  83473  respectively).  This  document 
also  corrects  t3rpographical  errors  to 
certain  references  and  the  authority 
citation  that  appeared  in  the  Federal 
Register  publication  of  May  22, 1981  (46 
FR  27901). 

DATES:  The  amendment  to  the  Thrifty 
Food  Plan  for  Guam  is  effective, 
retroactively,  to  January  1, 1981.  The 
corrections- to  the  May  22, 1981  Federal 
Register  publication  are  effective  on 
September  15, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O’Connor,  Chief,  Regulations 
and  Policy  Section,  Program  Standards 
Branch,  Program  Development  Division. 
Family  Nutrition  Programs,  Food  and 
Nutrition  Service,  United  States 
Department  of  Agriculture,  Washington, 
D.C.  20250;  202-447-9075. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Executive  Order  No.  12291.  The  action 
simply  corrects  typographical  errors  that 
appeared  in  a  recent  Federal  Register 


publication  and  amends  the  Code  of 
Federal  Regulations  (CFR)  to  correct  an 
error  that  resulted  from  previous 
publications.  There  is  no  cost  involved 
in  this  action,  thus  the  action  would  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  a 
major  increase  in  cost  or  price  for 
consumers,  industries.  Federal,  State  or 
local  governments,  or  geographical 
region.  Additionally,  this  action  would 
not  have  signifrcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Therefore,  the  rule  has  been  classified 
“not  major.” 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 

L  96-354,  94  Stat.  1164,  September  19, 
1980).  The  Administrator,  Food  and 
Nutrition  Service,  has  certified  that  this 
action  has  absolutely  no  economic 
impact  on  small  entities  because  the 
action  simply  amends  or  corrects 
typographical  errors  in  previous  rules. 

On  December  2, 1980,  the  Department 
published  final  rules  (45  FR  79741) 
setting  forth,  among  other  things,  the 
Thrifty  Food  Plan  amounts  to  be  used  as 
the  basis  for  determining  FSP  benefits  in 
Guam,  for  the  period  of  January  1-June 
30, 1981.  However,  the  dollar  amount  for 
the  three-person  TFP  for  Guam 
appearing  in  a  chart  on  page  79743  of  the 
December  2  publication  was  incorrect. 
The  figures  had  been  unintentionally 
transposed.  The  dollar  amount  should 
be  $265  instead  of  $256  as  published. 

Further,  this  same  typographical  error 
was  repeated  when  the  Department 
published  final  rules  on  December  19, 
1980  (45  FR  83473)  setting  forth  the  TFP 
amounts  for  Puerto  Rico.  For 
reproduction  purposes,  the  December  19 
rule  amended  the  Code  of  Federal 
Regulations  by  not  only  adding  the  TFP 
amounts  for  Puerto  Rico  but  by 
repeating  the  TFP  amounts  published  on 
December  2  for  all  areas. 

Since  the  December  19, 1980  rule 
superseded  the  December  2, 1980  rule 
and  has  already  been  included  in  the 
CFR  (revised  as  of  January  1, 1981),  it  is 
necessary  to  amend  the  CFR,  rather 
than  the  two  individual  rulemakings  of 
December  2  and  December  19  to  correct 
the  error. 


On  May  22. 1981,  the  Department 
issued  final  rules  (46  FR  27901)  setting 
forth  the  net  monthly  income  eligibility 
limits  for  all  areas.  For  the  convenience 
of  the  public,  the  preamble  to  that  rule 
contained  a  chart  which  referenced  the 
TFP  amounts  currently  in  effect  for  all 
areas.  Unfortunately,  the  error  in  the 
dollar  amount  for  the  three-person  TFP 
for  Guam  also  appears  in  that 
publication.  Accordingly,  this  action 
corrects  the  May  22, 1981  publication  as 
well  as  the  CFR  on  this  issue. 

This  action  is  a  technical  change  to 
correct  the  CFR  and  the  May  22, 1981 
rulemaking  and  does  not  result  in 
additional  program  cost  or  restoration  of 
lost  benefits  for  households  in  Guam. 
Guam  implemented  the  new  standards 
based  on  information  received  from  the 
Department  prior  to  publication  of  the 
dollar  amounts  and  ^at  information 
contained  the  proper  dollar  amount 

Additionally,  the  May  22, 1981 
publication  contained  two  other 
typographical  errors:  the  first  appears  at 
the  top  of  column  two  on  page  27902. 

The  reference  to  the  period  of  “July  1, 
1981-July  30, 1982”  should  read  “July  1, 
1981-June  30, 1982.”  Also  the  authority 
citation  appearing  at  the  end  of  rule 
should  read  “91  Stat.  958  (7  U.S.C.  2011- 
2027),”  in  lieu  of  “91  Stat.  958  (7  U.S.C. 
2001-2027).” 

Accordingly,  the  following  corrections 
are  being  made  to  7  CFR  Part  273  (Code 
of  Federal  Regulations,  Jan.  1, 1981 
edition)  and  FR  Doc  81-15450  (46  FR 
27901,  May  22, 1981): 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 
§  273.10  [Corrected] 

1.  In  §  273.10,  Appendix  A,  the  chart 
entitled  “Thrifty  Food  Plan  Amounts — 
September  1980”  is  amended  by  removing 
the  figure  of  $256  appearing  in  the 
column  marked  “Guam”  (third  entry 
down)  and  inserting  in  lieu  thereof  the 
figure  of  $265. 

2.  In  FR  Doc.  81-15450  (46  FR  27901) 
dated  May  22, 1981,  the  following 
corrections  should  be  made  to  page 
27902; 

a.  In  the  preamble,  in  the  table 
appearing  in  the  first  column.  Thrifty 
Food  Plan  Amounts,  the  dollar  figure  of 
$256  under  the  column  entitled  “Guam” 
(third  entry  down)  should  read  $265. 

b.  In  the  preamble,  at  the  top  of  the 
second  column,  line  four,  the  reference 
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to  “July  1. 1981-Iuly  30, 1982”  should 
read  “July  1, 1981-Iune  30, 1982.” 

§§  273.9  and  273.10  (Corrected] 

c.  In  column  two,  four  lines  above  the 
signature,  the  authority  citation  for  the 
amendments  to  §§  273.9  and  273.10 
appearing  as  “91  Stat.  958  (7  U.S.C. 
2001-2027)”  should  read  “91  Stat.  958  (7 
U.S.C.  2011-2027).” 

(91  Stat.  958  (7  U.S.C.  2011-2027)] 

(Catalog  of  Fed«al  Domestic  Assistance.  No. 
10.551,  Food  Stamps) 

Dated:  September  9, 1981. 

Darrel  E.  Gray, 

Acting  Administrator. 

[FR  Doc.  81-26831  Filed  B-14-B1;  8:45  ani| 

BILLING  CODE  3410-SIHII 

7  CFR  Part  282 
[Arndt  No.  167] 

Food  Stamp  Program  Work 
Registration/ Job  Search 
Demonstration  Project 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule. 

summary:  This  Anal  rule  sets  forth 
procedures  for  conducting  a  Work 
Registration/Job  Search  Demonstration 
Project  This  project  examines  six 
different  approaches  for  implementing 
the  work  registradon  and  job  search 
provisions  contained  in  the  Food  Stamp 
Act  of  1977,  as  amended.  The 
Department  of  Agriculture  (USDA)  and 
the  Department  of  Labor  (DOL) 
published  proposed  rules  on  this  project 
in  the  Federal  Register  on  October  7, 

1980  (45  FR  66463). 

EFFECTIVE  DATE:  September  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claire  Lipsman,  Director,  Program 
Development  Division,  Family  Nutrition 
Programs,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  Room 
658,  500  12th  Street,  S.W.,  Washington, 
D.C  20250;  phone  (202)  447-6325;  or 
Michelle  Casey,  CMef,  Food  Stamp  Unit, 
OfAce  of  Work  Incentive  Program, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Washington,  D.C.  20213;  phone 
(202)  376-7589. 

The  Final  Impact  Statement 
describing  the  options  considered  in 
developing  this  Anal  rule  and  the  impact 
of  implemendng  each  option  is  available 
from  Ms.  Lipsman. 

SUPPLEMENTARY  INFORMATION: 

ClasriAcation 

This  rule  has  been  reviewed  in 
relation  to  the  requirements  of  Executive 


Order  12291  and  it  has  been  determined 
that  the  action  is  not  a  major  rule  as 
defined  by  the  Order.  This  rule  will  have 
an  effect  on  the  economy  of  less  than 
$100  million  and  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State  or  local  government 
agencies,  or  geographic  regions.  True 
cost  beneAts  of  the  various  work 
registration  and  job  search  techniques  to 
be  tested  cannot  be  determined  in 
advance  of  this  demonstraAon.  The 
primary  purpose  of  this  demonstration  is 
to  gather  data  which  will  serve  as  a 
basis  for  conducAng  cost  beneAt 
analysis  of  the  various  work  regisAation 
and  job  search  models.  The  resulAng 
adjustments  made  to  the  Food  Stamp 
Program  may  produce  a  signiAcant 
annual  dollar  earnings  in  operational 
costs  which  may  well  equal  or  exceed 
the  cost  of  the  demonsAaAon. 

Additional  doUar-savings  in  beneAts  can 
also  be  anAcipated  due  to  increases  in 
the  employment  and  earnings  of 
recipients,  and  the  elimination  of 
persons  able  but  not  willing  to  work 
Aom  the  Program.  The  Department  has 
further  determined  that  the  rule  will  not 
have  an  adverse  effect  on  competition, 
employment,  investment,  producAvity, 
innovaAon  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domesAc  or  export  markets.  The 
proposed  experimental  changes  in 
program  policies  and  procedures  have 
no  foreseeable  eAects  on  private 
enterprises  here  or  abroad.  Therefore, 
the  rule  is  classiAed  as  not  major. 

This  rule  has  also  been  reviewed  in 
relaAon  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 

L  96-354,  94  Stat  1164,  September  9, 
1980).  The  AdminisAator,  Food  and 
NuAition  Service,  has  cerAAed  that  this 
action  does  not  have  a  signiAcant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
may  have  a  limited  impact  on  small 
business  and  organizaAons  to  the  extent 
that  in  those  sites  selected  for 
demonsAaAon  operaAons  addiAonal  job 
inquires  may  be  made  by  food  stamp 
work  regisAants.  The  primary  impact 
will  be  on  State  governments  (or  County 
governments  wiAin  States  to  the  extent 
that  they  administer  the  Food  Stamp 
Program)  which  have  volunteered  to 
conduct  the  demonsAaAon  project  and 
on  food  stamp  work  regisAants  within 
the  project  sites. 

IntroducAon 

SecAon  17(b)(1)  of  the  Food  Stamp  Act 
of  1977  (Pub.  L  95-113,  91  Stat  958, 
September  29, 1977),  as  amended, 
authorizes  the  Secretary  of  Agriculture 


to  conduct  demonstration  projects  for 
the  purposes  of  improving  the  efAciency 
of  benefit  delivery  and  program 
administration.  Under  this  authority,  the 
Secretary  of  Agriculture,  in  cooperation 
with  the  Secretary  of  Labor,  has 
undertaken  a  demonsAaAon  project 
involving  the  admiiusAaAon  and 
operation  of  the  food  stamp  work 
regisAaAon  and  job  search 
requirements.  On  October  7, 1980,  the 
two  Departments  published  in  the 
Federal  Register  proposed  regulaAons 
governing  project  operaAons  and  a  Anal 
Notice  of  Intent  soAciting  project 
sponsors  (45  FR  66463).  Fourteen 
comment  letters  were  received  in 
response  to  the  publication.  The 
majority  of  commenters  (eight)  were 
State  welfare  agencies.  iWee  State 
emplo3rment  agencies,  two  FNS  Regional 
OfAces,  and  one  Federal  government 
office  also  commented.  This  preamble 
discusses  the  comments  received  and 
changes  made  as  a  result  of  those 
comments.  PorAons  of  the  preamble 
from  the  October  7, 1980  Federal 
Register  (45  FR  66463)  are  also  reprinted 
for  the  purpose  of  clarity. 

Three  State  welfare  agencies 
expressed  general  support  for  testing 
new  approaches  to  work  regisAation/ 
job  search  operations;  one  State 
employment  agency  beAeved  that 
conducting  the  project  indicates  the 
ineAecAveness  of  the  current  system. 
Three  State  welfare  agencies  objected  to 
the  timing  of  the  proposed 
demonsAaAon  project  regulations,  i.e., 
publication  prior  to  Analization  of  the 
ongoing  wo^  regisAation/ job  search 
relations;  while  one  State  welfare 
agency  suggested  that  the  demonstration 
project  be  completed  prior  to 
implementaAon  of  the  ongoing  work 
regisAaAon/job  search  regulations.  As 
noted  in  the  preamble  to  &e  October  7, 
1980  proposed  project  regulations,  the 
Departments  beAeved  that  the  proposed 
requirements  for  the  ongoing  work 
registration/job  search  system  (as 
published  in  the  Federal  Register  on 
August  8, 1980)  represented  a 
reasonable  option  for  an  operaAonal 
system.  (Those  proposed  requirements 
were  published  in  Anal  form  on  January 
16, 1981  (46  FR  4622).)  It  was  recognized, 
however,  that  other  variaAons  might  be 
more  desirable.  To  comply  with  the 
legislaAve  mandate  for  a  job  search 
requirement,  the  Departments  decided 
to  simultaneously  establish  an 
operational  system  and  conduct  a 
demonsAaAon  project  which  would 
assess  the  results  of  both  the  ongoing 
system  and  variaAons  to  these 
~  procedures.  Given  that  the  Anal 
evaluaAon  report  on  the  results  of  the 
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demonstration  project  is  not  due  until 
early  1983,  postponing  nationwide 
implementation  of  any  job  search 
requirement  until  that  time  would  not 
have  met  congressional  intent. 

Demonstration  Models 

The  proposed  regulations  established 
six  different  demonstration  models.  The 
individual  models  varied  three  major 
elements: 

(1)  The  method  of  work  registration; 

(2)  The  provider  of  work  registration 
and  job  search  services;  and 

(3)  The  nature  and  intensity  of  the  job 
search  requirements. 

One  State  employment  agency  and 
two  State  welfare  agencies  expressed 
dissatisfaction  with  the  proposed 
models,  believing  them  to  be  too  limited 
and  no  real  improvement  over  current 
operations.  The  State  welfare  agencies, 
in  making  their  suggestions  for 
additional  models,  proposed  either 
enrichments  to  the  operational 
requirements  of  the  existing  models  or 
proposed  that  local  agencies  be  allowed 
to  develop  a  model  suited  to  their 
unique  environments.  The  models  were 
designed  to  permit  some  individual 
tailoring.  The  Departments  intended  to 
create  a  basic  operational  struchue. 
within  which  procedures  could  be 
developed  and  resources  allocated  to  fit 
the  needs  of  the  locality.  Subcontracting 
of  specific  parts  of  the  operational 
requirements,  i.e.,  counselling,  testing,  or 
the  establishment  of  formal  and/or 
informal  linkages  with  other  related 
service  groups,  was  not  discouraged. 

One  commenter  suggested  that  the 
ongoing  work  registration/job  search 
regulations  be  considered  as  one  of  the 
models.  While  it  was  originally  intended 
that  sites  operating  under  the  ongoing 
work  registration/ job  search  procedures 
would  serve  as  control  groups,  the 
Departments  have  decided  instead  to 
consider  these  procedures  as  a  model. 
However,  rather  than  introducing  a 
seventh  model,  we  have  revised  the 
operational  procedures  of  Model  A  to 
include  both  the  work  registration  and 
job  search  requirements  contained  in  the 
ongoing  regulations.  Thus,  the  models 
would  be  as  follows: 

Model  A  would  operate  in  accordance  with 
the  procedures  contained  in  the  ongoing  work 
registration  and  job  search  regulations,  as 
finalized  in  the  January  16, 1981  rulemaking. 
The  objective  of  this  model  would  be  to  test 
the  effectiveness  of  the  ongoing  regulations. 

Model  B  would  maintain  the  ongoing  work 
registration  and  job  search  provisions.  A  Job 
Finding  Club  would,  however,  be  introduced 
as  an  alternative  job  search  requirement  for 
those  work  registrants  deemed  to  be  eligible. 
The  objectives  of  this  model  would  be  to 
determine  both  how  successful  the  Job 
Finding  Club  technique  is  in  securing 


employment  for  food  stamp  work  registrants 
and  the  effectiveness  of  the  Job  Finding  Club 
in  reducing  the  costs  of  the  Food  Stamp 
Program. 

Model  C  would  require  non-exempt  food 
stamp  applicants  to  register  for  work  in 
person  at  the  SESA  office  as  a  condition  of 
eligibility,  i.e.,  prior  to  certification  for  food 
stamp  benefits,  but  would  not  require  any  job 
search  activity.  Applicant  households’  would 
not  be  certified  to  receive  program  benefits 
until  all  persons  required  to  register  for  work 
had  registered  in  person  at  the  SESA  office 
and  proof  of  such  registration  was  provided 
to  the  State  agency.  The  objective  of  Model 
C,  then,  is  to  test  if  program  costs  can  be 
reduced  by  ensuring  earlier  contact  with  the 
SESA. 

Model  D  would  link  in-person  registration 
at  the  SESA  office  with  the  ongoing  job 
search  requirements.  The  objective  of  this 
model  would  be  to  test  the  combined 
effectiveness  of  early  contact  with  the  SESA 
and  of  providing  work  registrants  with  a 
directed  approach  to  seeking  employment. 

Model  E  would  combine  in-person 
registration  with  the  Job  Finding  Club 
approach.  The  objective  of  this  model  would 
be  to  test  the  effectiveness  of  establishing 
rigorous  requirements  for  both  work 
registration  and  job  search. 

Model  F  would  establish  the  State  welfare 
agency  as  the  provider  of  job  related 
services.  The  State  welfare  agency  would 
assume  all  responsibilities  associated  vnth 
registration  for  work,  providing  job 
information,  and  job  search  monitoring.  The 
objective  of  this  model  would  be  to  test 
whether  a  social  service  agency  would  be 
effective  in  providing  employment  assistance 
which  meets  the  needs  of  food  stamp 
participants  subject  to  the  work  registration 
and  job  search  requirements. 

General  comments  on  the  models 
varied.  One  State  employment  agency 
supported  Model  B  as  providing 
maximum  service  to  clients;  one  State 
welfare  agency  supported  Model  D  as 
optimum  for  getting  job  ready  people 
into  employment;  one  State  welfare 
agency  opposed  Model  F  as  cost 
ineffective.  In  reviewing  applications  of 
potential  sponsors,  the  Departments 
recognized  that  all  models  were  not 
equally  well  accepted.  Consequently,  as 
provided  in  these  regulations,  the 
Departments  may  not  use  all  of  the 
above  models  in  this  demonstration 
project. 

Job  Finding  Club 

Several  specific  comments  on  the 
operational  procedures  for  the  Job 
Finding  Club  (JFC)  were  received.  One 
FNS  Regional  Office  suggested  that 
specific  criteria  for  assignment  to  the 
JFC  be  established,  while  one  State 
welfare  agency  suggested  that  there  be 
random  assignment  to  either  a  JFC  or 
job  search  Category  I  to  avoid 
placement  that  mi^t  introduce  bias  into 
the  study.  The  proposed  regulations 
provide  needed  flexibility  to  the 


sponsoring  SESA.  Knowing  that  a  JFC 
may  not  be  forming  at  the  time  of  a  work 
registrant’s  assessment  interview,  the 
SESA  may  either  have  the  registrant 
conduct  his  or  her  own  job  search 
(depending  on  labor  market  conditions) 
or  ffie  work  registrant  could  wait  until 
the  next  JFC  begins.  Other  comments 
recommended  that  the  JFC  be  required 
for  two  months  (see  discussion  on  length 
of  job  search  below)  and  that  the 
evaluation  include  a  verification  that 
reported  employer  contacts  were  made. 
The  latter  suggestion  was  rejected  since 
the  nature  of  certain  job  contacts  often 
precludes  verification  (e.g.  a  worker 
reports  to  an  employer  who  is  not  hiring 
on  that  day). 

In-Person  Registration 

Four  State  welfare  agencies  and  one 
FNS  Regional  Office  commented  on  the 
procedures  developed  for  the  in-person 
registration  component.  Three 
commenters  opposed  the  exemption 
given  to  persons  qualifying  for 
expedited  service  since  they  believed 
that  most  work  registration  problems 
concern  these  households.  In  response 
to  these  comments,  the  final  rules 
exempt  persons  qualifying  for  expedited 
service  only  if  the  SESA  office  is  more 
than  a  two  hour  roimd  trip  by  available 
public  or  private  transportation  from  the 
State  welfare  agency  office.  The 
Departments  believe  that  the 
requirement  on  the  SESA  to  provide  the 
registrant  with  separate  dociunentation 
upon  registration  ensures  that  expedited 
service  requirements  and  in-person 
registration  can  be  simultaneously 
accomplished.  This  separate 
documentation  can  be  taken  back  to  the 
food  stamp  office,  when  the  SESA  office 
is  unable  to  expeditiously  interview  the 
registrant,  so  that  food  stamp  expedited 
service  can  be  provided.  Another 
comment  related  to  the  requirement  that 
the  assessment  interview  be  conducted 
within  72  hoiua  if  the  applicant  ccmnot 
be  seen  on  the  day  of  initial  contact 
with  the  SESA.  'The  commenter 
recommended  changing  the  72  hour 
requirement  to  three  working  days  to 
alleviate  scheduling  problems  caused  by 
weekends.  This  suggestion  has  been 
incorporated  in  the  final  rule. 

An  additional  comment  addressed  the 
timing  requirements  for  notification  of 
the  State  welfare  agency  by  the  State 
employment  agency.  The  majority  of 
these  time  frames  are  in  keeping  with 
those  established  for  the  Work  Incentive 
Program  (WIN)  and  the  Departments 
believe  them  necessary  to  ensiu^ 
prompt  application  processing. 
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fob  Search 

In  the  proposed  rulemaking  of  August 
8, 1980  (45  FR  53067)  the  job  search 
period  was  established  at  a  maximum  of 
eight  weeks  within  each  six-month 
registration  period.  Commenters  on  that 
rulemaking  suggested  that  the  maximum 
job  search  period  be  changed  to  conform 
with  Pub.  L  96-258  (the  1980 
amendments).  This  law  amended  the 
Social  Security  Act  to  provide  that 
persons  must  search  for  employment  as 
a  condition  of  eligibility  for  benefits 
under  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program. 
The  length  of  the  job  search  period  for 
AFDC  was  mandated  in  the  law  to  be  no 
more  than  eight  weeks  in  a  year. 

Both  the  Department  of  A[griculture 
and  the  Department  of  Health  and 
Human  Services  are  continually  making 
an  effort  for  greater  compatability  of 
food  stamp  and  AFDC  regulations 
whenever  practical  and  feasible  to  do 
so.  Therefore,  the  Department  adopted 
the  requirement  for  an  8-week  job 
search  effort  over  the  course  a  year  in 
the  final  ongoing  work  registration/ job 
search  regulations.  Hence,  for  the 
purposes  of  the  demcmstration  project 
work  registrants  would  also  be  subject 
to  an  eight-week  maximum  job  search 
period  over  a  year’s  time.  The  State 
employment  agency  or  State  welfare 
agency,  as  appropriate  to  the  model, 
would  have  flexibility  in  determining 
whether  the  job  search  period  was  to  be 
a  continuously  applied  eight-week 
period  or  spread  out  over  a  longer 
period  of  time. 

Demonstration  Project  Design 

Four  State  welfare  agencies  and  one 
FNS  Regional  Office  had  comments  on 
the  demonstration  project  design.  One 
primary  issue  was  the  proposed  random 
split  of  work  registrants  into  control  and 
experimental  groups.  This  design  feature 
was  opposed  because:  (1)  it  effectively 
limited  the  participation  of  rural  areas; 
(2)  contamination  of  the  results  could 
occur  unless  all  woik  registrants  were 
included;  and  (3)  the  lack  of  any  work 
registration  requirement  for  a  segment  of 
the  population  was  perceived  as 
creating  credibility  problems.  The 
evaluation  design  established  for  use  in 
the  demonstration  project  has  shown 
itself  effective  in  past  and  ongoing 
demonstrations  conducted  by  the 
Department  of  Health  and  Human 
Services  (HHS),  the  Department  of 
Labor  (DOL)  and  numerous  other  public 
and  private  agencies.  The  random 
division  of  project  participants  into 
experimental  and  control  groups  is 
widely  accepted  by  researchers  as  the 
best  procedure  to  ensure  the  integrity  of 


and  ability  to  interpret  demonstration 
project  results.  Under  the  proposed 
rules,  the  random  assignment  of  work 
registrants  into  treatment  and  control 
groups  was  scheduled  to  occur  during 
the  last  12  months  of  the  project. 
However,  under  the  final  regulations, 
the  random  split  into  control  and 
experimental  groups  will  take  place 
during  the  entire  period  of 
demonstration  project  operations  for  all 
models. 

One  commenter  suggested  that  the 
project  be  operational  for  12  rather  than 
18  montlis.  The  18-month  period  has 
been  established  to  allow  six  months  for 
start-up  during  implementation— making 
sure  the  “bugs”  are  worked  out  of  the 
system  prior  to  collecting  impact 
information.  Once  this  has  been 
accomplished,  the  Department  believes 
that  a  minimum  of  12  months  of  data  is 
necessary  for  a  thorough  evaluation. 

Quality  Control 

Several  commenters  addressed  the 
procedures  established  in  the  proposed 
project  regulations  related  to  quality 
control,  l^e  proposed  regulations  stated 
that  the  State  agency  would  be 
responsible  for  taking  whatever  action 
was  necessary  to  exdude  errors  related 
to  the  demonstration  ffom  the  quality 
control  error  rate.  These  procedures 
have  been  reviewed  by  the  Department 
in  light  of  the  emergency  final 
regulations  regarding  quality  control 
which  were  published  in  the  Federal 
Register  on  December  9, 1980  (45  FR 
81030).  In  accordance  with  those 
regulations,  the  Department  has 
determined  that  the  operational 
procedures  related  to  the  demonstration 
project  do  not  have  a  significant  effect 
on  the  certification  process.  Hence, 
households  partidpating  in  the 
demonstration  project  which  are 
subsequently  selected  as  part  of  the 
quality  control  sample  shall  be  reviewed 
using  normal  procedures  and  the  results 
of  such  reviews  included  in  the 
cumulative  allotment  error  rate.  Due  to 
this  determination,  the  previous  section 
on  quality  control  is  omitted  from  these 
final  regdations. 

PART  282— DEMONSTRATION. 
RESEARCH  AND  EVALUATION 
PROJECTS 

Accordingly,  Part  282  is  amended  by 
adding  a  new  S  282.13  which  reads: 

§  282.13  Worlc  registration/)ob  search 
demonstration  project 

(a)  Purpose.  These  regulations 
establish  the  procedures  under  which 
the  Work  Registration/Job  Search 
Demonstration  Project  shall  operate. 
Under  this  project,  household  members 


not  exempt  from  the  woik  registration 
requirements  of  §  273.7(b)  shall  be 
required  to  participate  in  a  series  of 
tests  which  are  variations  of  the  rules  on 
work  registration  and  job  search  that 
were  published  by  the  Department  of 
Agriculture  as  final  on  January  16, 1981 
(46  FR  4622).  (Such  finalized  rdes  will, 
hereafter,  be  referred  to  as  “the  ongoing 
work  registration  and  job  search 
requirements".)  These  tests  are  designed 
to  assess  alternative  methods  for 
administration  of  the  work  registration/ 
job  search  requirements  which  are 
mandated  by  Section  6(d)  of  the  Food 
Stamp  Act  of  1977,  as  amended. 

(b)  Statutory  requirements  to  be 
waived.  Subsection  17(b)(1)  of  the  Food 
Stamp  Act  of  1977  authorizes  the 
Secretary  of  Agriculture  to  waive  any 
requirement  of  the  Act  to  the  degree 
necessary  to  conduct  a  demonstration 
project,  as  long  as  the  project  does  not 
lower  or  further  restrict  the  income  or 
resource  standards  or  benefit  levels  of 
project  participants.  Under  the  Work 
Registration/Job  Search  ProjecL  the 
requirements  of  Subsection  6(d) 
pertaining  to  work  registration  and  job 
search  may  be  waived  at  demonstraticm 
project  sites  during  specific  time 
intervals.  The  effective  dates  of  each 
waiver  will  be  publicized  at  the  project 
sites  to  provide  participants  with 
specific  knowle^e  of  the  occurrence. 
The  limitations  specified  in  Section  16 
on  Federal  cost-sharing  of 
administrative  expenses  are  also 
waived.  Other  requirements  may  be 
waived  if  the  Secretary  deems  it  to  be 
necessary,  consistent  with  the 
limitations  on  the  waiver  authority 
provided  in  Subsection  17(b)(1).  Any 
further  waivers  will  be  published  in  the 
Federal  Re^ster.  The  Secretary  reserves 
the  right  to  combine  existing  elements  in 
various  techniques  or  models,  or  to  not 
implement/fund  all  the  models 
described  herein,  as  may  be  deemed 
appropriate  to  the  realization  of  project 
objectives. 

(c)  Regulatory  requirements.  All 
current  Food  Stamp  Program 
regulations,  including  the  ongoing  work 
registration  or  job  se€u:ch  relations, 
except  as  specifically  provided  or 
except  where  inconsistent  with  any 
rules  governing  this  project,  shall  govern 
the  operation  of  this  project. 

(d)  Areas  of  operation.  The  Woric 
Registration/Job  Search  Project  shall  be 
operated  in  up  to  20  project  sites  for  a 
period  of  approximately  eighteen 
months  beginning  on  or  about 
September  1, 1981.  Project  operators 
shall  be  selected  by  the  Food  and 
Nutrition  Service  (FNS)  and  the 
Department  of  Labor  (DOL)  based  on 
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applications  submitted  by  State 
Employment  Security  Agencies  (SESA’s) 
wishing  to  implement  Models  A,  B,  C,  D, 
or  E  and  applications  submitted  by  State 
agencies  wishing  to  implement  M^el  F. 
For  all  site  operations,  the  concurrence 
of  the  cooperating  State  agency  or  SESA 
shall  be  obtained. 

(e)  Demonstration  Models.  (1)  At 
those  sites  chosen  to  operate  Model  A, 
work  registrants  shall  be  subject  to  the 
ongoing  work  registration  and  job 
search  regulations.  During  the  operation 
of  the  demonstration  project,  woik 
registrants  shall  be  randomly  split  into 
treatment  and  control  groups.  The 
treatment  group  shall  be  subject  to  the 
demonstration  requirement  during  the 
entire  demonstration  period;  the  control 
group  shall  not  be  subject  to  either  work 
registration  or  job  search  requirements 
(§  273.7)  during  the  same  period.  The 
procedure  of  randomly  assigning  work 
registrants  to  treatment  and  control 
groups  during  the  demonstration,  and 
the  application  of  model  requirements  to 
only  the  treatment  group  during  the 
entire  project  shall  be  implemented  at 
each  of  the  sites  selected  to  operate  the 
remaining  five  demonstration  models 
described  below. 

(2)  At  those  sites  chosen  to  operate 
Model  B,  work  registrants  in  the 
treatment  group  shall  be  subject  to  the 
ongoing  regulations  regarding  work 
registration  and  job  search.  Elected 
work  registrants  shall,  however,  be 
subject  to  the  requirements  of  the  Job 
Finding  Club,  as  discussed  in  paragraph 

(f)  of  this  section,  instead  of  the  normal 
job  search  requirements. 

(3)  At  those  sites  chosen  to  operate 
Model  C,  all  work  registrants  in  the 
treatment  group  shall  be  subject  to  the 
in-person  registration  requirements 
discussed  in  paragraph  (g)  of  this 
section.  No  job  search  requirement  shall 
be  imposed. 

(4)  At  those  sites  chosen  to  operate 
Model  D,  work  registrants  in  the 
treatment  group  shall  be  required  to 
register  in-person  at  the  SESA  office,  as 
discussed  in  paragraph  (f)  of  this 
section,  and  shall  be  subject  to  the 
ongoing  job  search  reqiurements. 

(5)  Woiic  registrants  residing  in  those 
areas  selected  to  operate  Model  E  which 
are  selected  for  the  treatment  group 
shall  be  subject  to  in-person  registration 
(as  discussed  in  paragraph  (g)  of  this 
section),  the  ongoing  job  search 
requirements,  and,  if  selected,  the 
requirements  of  the  Job  Finding  Club, 
which  are  detailed  in  paragraph  (f)  of 
this  section,  in  lieu  of  the  ongoing  job 
search  requirements. 

(6)  In  those  sites  where  the  State 
welfare  agency  has  been  chosen  to  be 
job  service  provider  (Model  F).  the  basic 


requirements  for  work  registrants  shall 
be  unchanged.  System  responsibilities 
shall  be  changed  to  the  extent  that 
ongoing  responsibilities  assigned  to  the 
SESA  in  §  273.7,  shall  be  assumed  by  the 
State  welfare  agency. 

(f)  Job  Finding  Club.  At  those 
demonstration  sites  where  the  Job 
Finding  Club  is  in  operation,  the  ongoing 
job  search  requirements  shall  be  waived 
for  those  woric  registrants  selected  to 
participate  in  the  Job  Finding  Club.  The 
procedures  established  in  this  paragraph 
shall  be  substituted  in  their  place. 

(1)  Job  Finding  Club  Assignment. 

(1)  During  the  initial  assessment 
interviewrhr  for  those  work  registrants 
currently  participating  in  job  search,  at 
the  time  of  a  subsequent  interview,  the 
SESA  shall  determine  which  work 
registrants  shall  be  required  to 
participate  in  the  Job  Finding  Club. 
Persons  not  selected  to  participate  in  the 
Job  Finding  Club  shall  be  required  to 
meet  the  ongoing  job  search 
requirements  established  in  $  273.7(e). 

(ii)  At  the  time  that  the  work 
registrant  is  selected  to  participate  in 
the  Job  Finding  Club,  the  SESA  shall 
explain  to  the  work  registrant  the 
requirements  of  the  Job  Finding  Club 
and  the  penalties  for  failure  to  comply 
with  these  requirements.  In  addition,  the 
work  registrant  shall  be  provided  with 
written  information  on  the  Job  Finding 
Club  which  shall  include  the  dates, 
time(s)  and  location  of  meetings. 

(2)  Operational  Procedures.  Specific 
operational  procedures  for  the  Job 
Finding  Club  may  vary  from  site  to  site. 
Participants  shall,  however,  be  subject 
to  the  following  basic  requirements: 

(i)  Report  to  the  Job  Finding  Club 
Monday  through  Friday,  except  for 
holidays,  until  suitable  employment 

(§  273.7(i))  is  secured  which  exempts  the 
work  registrant  fiom  the  work 
registration  requirements 
(§  273.7(b)(viii)),  or  for  a  maximum  of 
eight  weeks,  whichever  occurs  sooner. 
Failure  to  report  to  the  Job  Finding  Club 
on  more  than  two  occasions  per  month, 
without  good  cause  (S  273.7(m)),  shall 
subject  &e  household  to  disqualification 
as  established  in  §  273.7(g): 

(ii)  Comply  with  the  directions  of  the 
Job  Finding  Club  Counselor  regarding 
participation  in  Club  activities  and 
contact  with  prospective  employers; 

(iii)  Report  for  interviews  with 
prospective  employers;  and 

(iv)  Accept  a  bona  fide  offer  of 
suitable  employment,  as  defined  in 
§  273.7(i). 

(g)  In-person  Registration.  At  those 
sites  where  in-person  registration  at  the 
SESA  office  is  required,  the  work 
registration  requirement  shall  operate  in 
the  following  manner. 


(1)  Persons  required  to  register.  Based 
on  i^ormation  contained  in  the 
application  and  other  information 
obtained  during  the  application  process, 
the  State  agency  shall  determine  which 
household  members  are  required  to 
register  for  employment  Each  household 
member  who  is  not  exempted  by 

§  273.7(b)  shall  register  in  person  at  the 
SESA  at  the  time  of  initial  application 
for  program  benefits  and  once  every  six 
months  thereafter.  Registration  for 
employment  at  the  appropriate  SESA 
office  shall  be  completed  prior  to 
household  certification.  In  those 
instances  where  households  qualify  for 
expedited  service,  as  discussed  in 
§  273.2(i),  the  in-person  woric 
registration  requirement  shall  be  waived 
for  the  initial  issuance  if  the  SESA  office 
is  more  than  a  two  hour  round  trip  by 
available  public  or  private 
transportation,  from  the  State  welfare 
agency  office  where  application  is  made. 
In  such  cases,  in-person  registration 
shall  be  completed  prior  to  the  issuance 
of  any  subsequent  allotments.  The 
expedited  service  time  limits  shall  run 
fit)m  the  time  that  the  State  agency 
receives  notice  that  the  in-person 
registration  is  completed,  as  set  forth  in 
paragraph  (g)(3)(iii)  of  this  section,  or 
the  household  has  returned  to  the  food 
stamp  office  with  proper  documentation 
as  set  forth  in  paragraph  (g)(3)(ii)  of  this 
section,  whichever  occurs  earlier. 

(2)  State  agency  responsibilities. 

(i)  The  State  agency  shall  be 
responsible  for  informing  all  applicants 
or  potential  applicants  of  the 
requirement  that  all  non-exempt  persons 
must  register  in-person  at  the  SESA 
office  as  a  condition  of  eligibility.  This 
information  shall  be  provided  in  a 
manner  which  would  allow  potential 
applicants,  if  they  so  choose,  to  pre¬ 
register  at  the  SESA  office  prior  to  the 
food  stamp  certification  interview. 

(ii)  Upon  reaching  a  determination 
that  a  household  member  is  required  to 
register,  the  State  agency  shall  explain 
to  the  applicant  the  procedures  for 
registering  for  work  at  the  SESA 
(including  the  fact  that  the  applicant 
may  proceed  immediately  to  the  SESA 
office  and  register  and  same  day  that 
the  applicant  visits  the  State  agency 
office),  and  the  consequences  of  failing 
to  register.  Such  information  shall  be 
both  explained  orally  and  provided  in 
written  form. 

(iii)  The  State  agency  shall  complete, 
to  the  extent  possible,  the  certification 
process  at  the  time  of  the  food  stamp 
interview  so  that  the  application  can  be 
readied  for  decision-making  once  the  in- 
person  registration  requirement  is 
completed. 
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(iv)  The  State  agency  shall  provide  a 
referral  form  to  each  person  required  to 
register  for  work  and  shall  direct  the 
applicant  to  the  appropriate  SESA. 

(v)  The  State  agency  shall  work  with 
the  SESA  to  ensure  that  persons  subject 
to  the  work  registration  requirement  are 
expeditiously  interviewed  by  the  SESA. 

(vi)  Upon  receipt  of  notification  fi'om 
the  SESA  or  directly  from  the  applicant 
that  all  persons  within  a  household  who 
are  subject  to  the  work  registration 
requirement  have  registered,  the  State 
agency  shall  complete  application 
processing. 

(vii)  If  the  State  agency  does  not 
receive  notification  of  the  applicant’s 
registration,  the  household  shall  not  be 
certified  until  registration  occurs.  The 
application  shall  instead  be  processed  in 
accordance  with  the  procedures 
discussed  in  §  273.2(h)(2),  for  delays 
caused  by  the  household.  In  addition,  if 
an  applicant  registers  but  subsequently 
fails,  without  good  cause,  to  comply 
with  the  interview  requirement  or 
additional  work  requirements  imposed 
at  the  time  of  the  interview,  and  the 
State  agency  office  receives  notification 
of  this  before  the  applicant  has  been 
certified,  the  application  shall  be 
processed  in  accordance  with  the  - 
procedures  in  §  273.2(h)(2)  for  delays 
caused  by  the  household. 

(3)  SESA.responsibilities.  The  SESA 
shall  be  responsible  for  the  following 
activities: 

(i)  Establishing,  with  the  State  agency, 
procedures  to  ensure  the  expeditious 
interviewing  of  food  stamp  applicants. 

To  the  extent  possible,  such  interviews 
shall  be  scheduled  to  occur  on  the  same 
day  that  the  applicant  makes  initial 

.  contact  with  the  SESA,  but  they  must 
occur  no  later  than  three  work^  days 
from  the  day  of  initial  contact  with  the 
SESA  office; 

(ii)  Allowing  food  stamp  applicants  to 
register  on  the  same  day  as  their  initial 
contact  with  the  SESA,  and  providing 
applicants  with  documentation  of  their 
registration  on  the  same  day.  If  the 
interview  appointment  is  scheduled  for 
the  same  day,  the  registration  form  may 
be  completed  during  the  interview.  If  it 
is  scheduled  for  a  later  day,  applicants 
shall  be  allowed  to  register  at  the  time 
of  the  initial  contact,  and  documentation 
of  registration  shall  be  provided  at  diat 
time.  By  providing  such  documentation, 
the  applicant  may  return,  if  he  or  she 
chooses,  to  the  State  agency  to 
ducument  his/her  registration  without 
waiting  for  the  interview  appointment; 

(iii)  Notifying  the  State  agency,  within 
one  working  day,  of  all  food  stamp 
applicants  registered; 

(iv)  Conducting  an  interview.  At  the 
time  of  the  interview,  the  work 


registrant  shall  be  provided  all  services 
normally  available  to  “walk-in” 
clientele,  including  job  market 
information,  the  Job  Bank,  and  referral 
to  available  employment; 

(v)  Recontacting  those  registrants 
failing  to  report  for  their  scheduled 
interview  to  arrange  a  second  interview 
appointment;  and 

(vi)  Notifying  the  State  agency,  within 
five  working  days,  of  those  food  stamp 
applicants  who  fail,  without  good  cause, 
to  comply  with  the  interview 
requirement  or  any  additional  work 
requirements  imposed  at  the  time  of  the 
interview. 

(4)  Household  member 
responsibilities.  Those  persons 
identified  by  the  State  agency  as 
required  to  register  for  work  shall  be 
responsible  for  the  following  activities: 

(i)  Reporting  to  the  SESA  for  an 
interview; 

(ii)  Completing  a  work  registration 
form  at  the  time  of  contact  with  the 
SESA; 

(iii)  Returning  to  the  State  agency  with 
a  notification  of  registration,  if  they  so 
choose;  and 

(iv)  Complying  with  the  additional 
work  requirements  of  §  273.7(f). 

(h)  Funding.  FNS  will  provide  both 
State  agency  and  SESA  sponsors  with 
funding  equal  to  100  percent  of  costs 
associated  with  the  project  which  are 
above  those  normal  and  customary  to 
administration  of  the  ongoing  work 
registration  and  job  search 
requirements. 

(i)  Records  and  reports.  Involved 
State  agencies  and  SESA’s  shall 
maintain  records  on  both  model 
operations  and  results  in  a  manner 
prescribed  by  FNS  and  DOL. 

(j)  Monitoring  and  evaluation.  FNS 
and  DOL  shall  jointly  establish 
procedures  for  monitoring  SESA’s  and 
State  agencies’  compliance  with  the 
requirements  of  §  272.13.  DOL  shall 
assume  primary  monitoring 
responsibility  for  those  sites  chosen  to 
operate  Models  A  through  E  and  FNS 
shall  assume  primary  monitoring 
responsibility  at  those  sites  chosen  to 
operate  Model  F.  The  evaluation  of  the 
project  shall  be  conducted  by  an 
independent  contractor.  The  State 
agency  and  SESA  shall,  upon 
reasonable  notification,  provide  the 
evaluation  contractor  with  access  to  all 
information  pertaining  to  project 
operations. 

Note. — ^The  reporting  and  recordkeeping 
requirements  contained  in  this  rule  are  being 
submitted  for  approval  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Federal  Reports  Act  of 
1942. 


(91  Stat,  958,  as  amended  (7  U.S.C.  2011- 
2027)).. 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  No.  10.551,  Food  Stamps) 

Dated:  July  30, 1981. 

G.  William  Hoagland, 

Administrator,  Food  and  Nutrition  Service. 

Dated:  September  8, 1981. 

Albert  Angrisani, 

Assistant  Secretary  for  Employment  and 
Training. 

[FR  Doc.  81-26827  Filed  9-14-81;  8:45  am) 

BILLING  CODE  3410-30-M 

Agricultural  Marketing  Service 
7  CFR  Part  910 
[Lemon  Reg.  324] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quEuitity  of  fresh  Califomia-Arizona 
lemons  that  may  be  shipped  to  market 
during  the  period  September  20-26, 1981. 
Such  action  is  needed  to  provide  for 
orderly  marketing  of  fresh  lemons  for 
this  period  due  to  the  marketing 
situation  confronting  the  lemon  industry. 

EFFECTIVE  DATE:  September  20, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  Findings. 
This  rule  has  been  reviewed  under 
Secretary’s  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  “non-major”  rule.  This 
regulation  is  issued  under  the  marketing 
agreement,  as  amended,  and  Order  No. 
910,  as  amended  (7  CFR  Part  910), 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  'The  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1981-82.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  July  7, 1981.  A 
regulatory  impact  analysis  on  the 
marketing  policy  is  available  fi'om 
William  J.  Doyle,  Acting  Chief,  Fruit 
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Branch,  F&V,  AMS,  USDA,  Washington. 
D.C.  20250,  telephone  202-447-5975. 

The  conunittee  met  again  publicly  on 
September  15, 1981,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
lemons  deemed  advisable  to  be  handled 
during  the  specibed  week.  The 
committee  reports  the  demand  for 
lemons  continues  strong. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  ^e  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553],  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

Information  collection  requirements 
(reporting  or  record  keeping)  under  this 
part  are  subject  to  clearance  by  the 
Office  of  Management  and  Budget  and 
are  in  the  process  of  review.  These 
information  requirements  shall  not 
become  effective  until  such  time  as 
clearance  by  the  OMB  has  been 
obtained. 

Section  910.624  is  added  as  follows: 

§  910.624  Lemon  Regulation  324. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  20, 
1981,  through  September  26, 1981,  is 
established  at  235,219  cartons. 

(Secs.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  September  16, 1981 . 

D.  S.  Kuryloski, 

Deputy  Director, 

Fruit  and  Vegetable  Division.  Agricultural 
Marketing  Service. 

|FR  Doc.  8I-27S06  Filed  B-I7-81;  12«9pni| 

BHJJNfi  CODE  M10-02-M 


Rural  Electrification  Administration 
7  CFR  Part  1701 

Public  Information;  Appendix  A— REA 
Bulletins;  Correction 

agency:  Rural  Electribcation 
Administration,  USDA. 


action:  Final  rule:  Correction. 

summary:  REA  hereby  amends 
Appendix  A — REA  Bidletins  to  issue  a 
pen  and  ink  revision  to  Bulletin  345-73, 
REA  Speciffcation  for  All  Weather 
Pressure  Sensitive  Vinyl  Tape,  PE-68,  to 
correct  errors  incorporated  during 
printing.  Hie  bulletin  containing  the 
errors  was  issued  November  2, 1976. 
Shortly  thereafter  REA  discontinued  the 
listing  of  this  product,  so  that  a 
correction  was  not  deemed  justifiable. 
With  the  recent  proposal  to  reintroduce 
the  listing  of  this  tape,  it  was  felt  that 
the  minor  errors  should  be  corrected.  As 
a  result  the  change  is  being  issued  at 
this  time. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Harry  M.  Hutson,  Chief,  Outside  Plant 
Branch,  Telecommunications 
Engineering  and  Standards  Division, 
Rural  Electrification  Administration, 
Room  1342,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  telephone  (202)  447-3827. 

Dated:  September  4. 1918. 

John  H.  Amesen, 

Assistant  Administrator — Telephone. 

|FR  Doc.  81-26791  Filed  9-14-Bl;  8:45  am] 

BILUNG  CODE  3410-1S-M 


Food  Safety  and  Inspection  Service ' 

9  CFR  Parts  303  and  381 

[Docket  No.  81-0291 

Federal  Meat  and  Poultry  Products 
Inspection;  Exemptions  for  Retail 
Stores 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

summary:  This  document  amends  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  clarify  the 
procedure  by  which  the  Agency  revises 
its  retail  exemption  limits.  For  an 
establishment  to  be  considered  “retail” 
and  thus  exempt  from  routine  Federal 
inspection  requirements,  it  may  sell  only 
a  limited  amount  of  meat  and  poultry 
products  to  nonhousehold  consumers. 
This  exemption  is  expressed  in  terms  of 
a  dollar  limitation  subject  to  annual 
revision  as  indicated  by  changes  in  the 
price  of  meat  and  poultry  products 
according  to  the  Consumer  Price  Index. 
The  current  dollar  limitations  were 
recently  increased  by  the  administrator 


'  Pursuant  to  the  reorganizational  plans  outlined 
in  USDA  Secretary's  memo  1030-1,  issued  June  19. 
1981,  the  Food  Safety  and  Quality  Service  has 
become  the  Food  Safety  and  Inspection  Service.  A 
notice  detailing  the  agent's  reorganization  is  now 
being  drafted  for  later  publication. 


and  published  in  the  Federal  Register  on 
May  15, 1981,  (46  FR  26760-26761).  The 
current  dollar  limitation  is  $27,800  for 
meat  products  and  $22,200  for  poultry 
products.  This  final  rule  amends  the 
regulations  by  deleting  outdated  dollar 
limitations,  and  expressly  stating  that 
whenever  the  dollar  limitations  for  retail 
exemptions  are  adjusted,  the  Agency 
will  publish  a  notice  in  the  Federal 
Register  announcing  the  adjustment  and 
the  new  dollar  limitation. 

EFFECTIVE  DATE:  September  18, 1981. 

FOR  FURITIER  INFORMATION  CONTACT 
Dr.  John  Prucha,  Director,  Slaughter 
Inspection  Standards  and  Procedures 
Division,  Technical  Services,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  (202)  447-3219. 
SUPPLEMENTARY  INFORMA'riON: 

Executive  Order  12291 

The  Agency  has  made  an  initial 
determination  that  this  proposed  rule  is 
not  a  major  rule  under  ^ecutive  Order 
12291.  It  will  not  result  in  an  aimual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

This  docket  has  been  reviewed  for 
cost  effectiveness  pursuant  to 
Departmental  guidelines  for 
implementing  Executive  Order  12291.  It 
is  anticipated  that  this  final  rule  will  not 
give  rise  to  any  additional  costs  as  it 
makes  no  new  policy  requirements,  but 
rather  merely  clarifies  the  existing 
regulations. 

Effect  on  Small  Entities 

Donald  L.  Houston,  Administrator, 
Food  Safety  and  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L  96-354  (5  U.S.C.  601).  There 
would  be  no  economic  impact  on  small 
entities  since  this  rule  merely  clarifies 
the  existing  regulations. 

Background 

Federal  inspection  of  meat  and 
poultry  products  prepared  for  sale  and 
distribution  in  commerce  and  in  certain 
designated  States  is  required  by  law  and 
administered  by  the  Food  Safety  and 
Inspection  Service  (FSIS).  However, 
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section  301(c)(2)  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  661(c)(2))  and 
section  5(c)(2)  of  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  454(c)(2))  state 
that  the  general  requirement  of  routine 
Federal  inspection  “*  *  *  shall  not 
apply  to  operations  of  types 
traditionally  and  usually  conducted  at 
retail  stores  *  *  *  when  conducted  at 
any  retail  store  *  *  *  for  sale  in  normal 

retail  quantities  *  *  *  to  consumers 
*  *  *  •• 

The  Agency  has  enacted  extensive 
regulations  on  how  it  determines 
whether  stores  qualify  for  this 
exemption  from  routine  Federal 
inspection  (9  CFR  303.1(d)  and 
381.10(d)).  Whether  or  not  an 
establishment  is  deemed  by  the  Agency 
to  be  an  exempt  retail  establishment 
depends,  in  part,  upon  the  level  of  its 
trade  with  nonhousehold  consumers, 
such  as  hotels,  restaurants  and  similar 
institutions.  Accordingly,  Federal  meat 
and  poultry  products  inspection 
regulations  have  expressed  in  terms  of 
dollars  the  m£odmum  amoimt  of  meat 
and  poultry  products  which  may  be  sold 
to  nonhousehold  consumers  if  die 
establishment  is  to  remain  an  exempt 
retail  establishment. 

The  frrst  such  retail  limitation  was  for 
sales  of  meat  products  to  nonhousehold 
consumers.  The  limitation  was 
established  in  1970  and  set  at  $10,000.  In 
1972  the  poultry  retail  limitation  was 
established  and  set  at  $10,000. 

In  1973  the  retail  limitations  for  both 
meat  and  poultry  products  were  raised 
to  $18,000  in  order  to  reflect  actual  price 
increases  and  to  allow  for  ongoing  price 
fluctuations  and  unexpected  marketing 
changes. 

On  April  25, 1980,  the  Agency 
published  a  final  rule  in  the  Federal 
Register  (45  FR  27919-27922)  raising  the 
annual  dollar  limitations  to  $27,000  for 
meat  products  and  to  $21,100  for  poultry 
products.  These  increases  also  reflected 
actual  price  increases  for  meat  and 
poultry  products.  In  addition  to 
increasing  the  annual  dollar  limitations, 
the  Agency  amended  the  Federal  meat 
and  poultry  inspection  regulations  to 
provide  that  the  dollar  limitations  on  the 
sales  of  meat  and  poultry  products  by 
exempt  retail  stores  to  noiihousehold 
consumers  will  be  automaticcdly 
adjusted  dining  the  first  quarter  of  each 
calendar  year,  whenever  the  Consumer 
Price  Index,  published  by  the  Bureau  of 
Labor  Statistics,  Department  of  Labor, 
indicates  a  change  of  at  least  $500, 
upward  or  downward  (9  CFR 
303.1(d)(2)(iii)  and  381.10(d)(2)(iii)  (45  FR 
27919-27922)). 

The  purpose  of  this  provision  was  to 
obviate  the  need  for  formal  rulemaking 
proceedings  each  time  an  adjustment  in 


the  dollar  figure  is  required  to  keep  the 
actual  volume  of  product  at  roughly 
constant  levels.  Instead,  the  Agency 
would  merely  publish  a  notice 
announcing  any  adjustment  in  the  dollar 
limitations  in  the  Federal  Register  and 
the  new  limitations  would  become 
effective  upon  publication. 

Accordingly,  on  May  15, 1981,  the 
Agency  published  a  notice  in  the 
Federal  Register  (46  FR  26760-26761) 
announcing  that  the  Consumer  Price 
Index  for  1980  indicated  an  increase  in 
the  price  of  meat  products  of  $800,  and 
and  an  increase  in  the  price  of  poultry 
products  of  $1,100,  and  that  the  Agency 
was  therefore  adjusting  the  dollar 
limitations  for  these  products  pursuant 
to  the  regulations.  The  adjustments 
raised  the  dollar  limitations  to  $27,800 
for  meat  products  and  to  $22,200  for 
poultry  products. 

The  regulations,  however,  still 
retained  the  dollar  amounts  for  retail 
limitations  set  by  the  April  25, 1980, 
amendment. 

In  order  to  avoid  any  possible 
confusion  as  to  what  the  current  annual 
dollar  amounts  for  retail  limitations  are 
for  the  calendar  year  1981,  the  Agency  is 
amending  §§  303.1(d)  and  381.10(d)  of 
the  Federal  meat  and  poultry  products 
inspection  regulations  (9  CFR  303.1(d) 
and  381.10(d))  by  deleting  the  actual 
dollar  amounts  stated  therein  for 
limitations  on  sales  of  meat  and  poultry 
products,  respeclively,  to  nonhousehold 
consumers  by  retail  establishments 
exempt  from  routine  Federal  inspection. 

Further,  the  existing  regulations  do 
not  clearly  specify  how  the  agency  will 
automatically  revise  the  dollar 
limitations.  Therefore,  this  final  rule  will 
also  amend  the  regulations  by  expressly 
stating  that  whenever  adjustments  in  the 
dollar  limitations  are  indicated  by  the 
consumer  price  index,  the  Agency  ivill 
publish  a  notice  in  the  Federal  Register 
aimouncing  the  adjustments  and  the 
new  dollar  limitations. 

For  these  reasons,  the  Federal  meat 
and  poultry  products  inspection 
regulations  are  amended  as  set  forth 
below. 

PART  303— EXEMPTIONS 

1.  The  authority  citation  for  Part  303 
reads  as  follows: 

Authority:  34  Stat.  1260,  79  Stat.  903,  as 
amended,  81  Stat.  584, 84  Stat.  91, 438;  (21 
U.S.C.  71  et  seq.,  601  et  seq.,  33  U.S.C.  468- 
466k]. 

2.  Section  303.1(d)(2)(iii)(h)  is  revised 
to  read  as  follows: 

§  303.1  Exemptions. 
***** 

(d)  *  *  * 


(2)  *  *  * 

(iii).  *  . 

(h)  At  least  75  percent,  in  terms  of 
dollar  value,  of  total  sales  of  product 
represents  sales  to  household 
consumers  and  the  total  dollar  value  of 
sales  of  product  to  consumers  other  than 
household  consumers  does  not  exceed 
the  dollar  limitation  per  calendar  year 
set  by  the  Administrator.  This  dollar 
limitation  is  a  figure  which  will 
automatically  be  adjusted  during  the 
first  quarter  of  each  calendar  year, 
upward  or  downward,  whenever  the 
Consumer  Price  Index,  published  by  the 
Bureau  of  Labor  Statistics,  Department 
of  Labor,  indicates  a  change  in  the  price 
of  this  same  volume  of  product  which 
exceeds  $500.  Notice  of  the  adjusted 
dollar  limitation  will  be  published  in  the 
Federal  Register.* 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  Part  381 
reads  as  follows: 

Authority:  Sec.  14,  Poultry  Products 
Inspection  Act,  as  amended  by  the 
Wholesome  Poultry  Products  Act  (21  U.S.C. 
451  et  se^.);  the  Talmadge-Aiken  Act  of 
September  28, 1962,  (7  U.S.C.  450);  and 
subsection  21(b)  of  the  Federal  Water 
Pollution  Control  Act;  as  amended  by  Public 
Law  91-224  and  by  o^er  laws  (33  U.S.C. 
1171(b)). 

4.  Section  381.10(d](2](iii](h]  is  revised 
to  read  as  follows: 

§  381.10  Exemptions  for  specified 
operations. 

***** 

(d)  *  *  * 

(2)  *  *  * 

(iii)  *  *  * 

(Z>)  At  least  75  percent,  in  terms  of 
dollar  value,  of  total  sales  of  product 
represents  sales  to  household 
consumers  and  the  total  dollar  value  of 
sales  of  product  to  consumers  other  than 
household  consumers  does  not  exceed 
the  dollar  limitation  per  calendar  year 
set  by  the  Administrator.  This  dollar 
limitation  is  a  figure  which  will 
automatically  be  adjusted  during  the 
first  quarter  of  each  calendar  year, 
upward  or  downward,  whenever  the 
Consumer  Price  Index,  published  by  the 
Bureau  of  Labor  Statistics,  Department 
of  Labor,  indicates  a  change  in  the  price 
of  this  same  volume  of  product  which 
exceeds  $500.  Notice  of  the  adjusted 

'The  dollar  limitation  currently  in  effect  may  be 
obtained  by  contacting  Dr.  John  Prucha,  Director, 
Slaughter  Inspection  Standards  and  Procedures 
Division,  Technical  Services,  Food  and  Safety 
Inspection  Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250  (202)  447-3219. 
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dollar  limitation  will  be  published  in  the 
Federal  Register.* 

***** 

These  amendments  are  merely  for 
purposes  of  clariHcation.  The 
amendments  do  not  make  any  changes 
in  Agency  policy  nor  will  they 
substantially  affect  any  member  of  the 
public.  Further,  under  the  administrative 
procedure  provisions  in  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  notice  and 
other  public  rulemaking  procedures 
concerning  these  amendments  are 
impracticable  and  unnecessary  and 
good  cause  is  found  for  making  these 
amendments  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

Done  at  Washington,  DC,  on  September  8, 
1981. 

Donald  L.  Houston, 

Administrator,  Food  Safety  and  Inspection 
Service. 

|FR  Doc.  81-27215  Filed  9-17-81: 8:45  am| 
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interpretation.  They  depend  for  their 
authority  on  the  accuracy  of  the  factual 
statement  used  as  a  basis  for  the 
interpretation  and  may  be  rescinded  or 
modified  at  any  time.  Only  the  persons 
to  whom  interpretations  are  addressed 
and  other  persons  upon  whom 
interpretations  are  served  are  entitled  to 
rely  on  them.  An  interpretation  is 
modiHed  by  a  subsequent  amendment  to 
the  regulation  or  ruling  interpreted 
thereby  to  the  extent  that  the 
interpretation  is  inconsistent  with  the 
amended  regulation  or  ruling.  The 
interpretations  published  below  are  not 
subject  to  administrative  appeal. 

Certain  of  the  interpretations 
published  below  pertain  to  provisions  of 
the  Mandatory  Petroleum  ^location 
and  Price  Regulations.  Effective  at  12:01 
a.m.,  January  28, 1981,  Executive  Order 
12287, 46  FR  9909  (January  30, 1981), 
exempted  all  crude  oil  and  refined 
petroleum  products  from  controls 


imposed  by  these  regulations.  However, 
because  the  various  issues  presented  for 
review  involved  past  years  governed  by 
these  regulations  or  provisions 
specifically  exempted  from  decontrol  it 
was  both  appropriate  and  necessary  to 
resolve  the  issues  for  the  parties 
requesting  the  interpretation. 

Ibe  responses  to  petitions  for 
reconsideration  published  herein  have 
been  issued  in  accordance  with  the 
provisions  set  forth  in  10  CFR  205.85(f). 
It  should  be  emphasized  that  the 
reconsideration  procedure  is  not  the 
equivalent  of  an  administrative  appeal, 
but  merely  provides  a  mechanism  to 
insure  that  no  inadvertent  errors  are 
made  which  affect  the  validity  of  the 
interpretation. 

Issued  in  Washington.  D.C.  on  September 
11. 1981. 

Merrill  F.  Hathaway,  Jr., 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 


Appendix  Ar— Interpretations 


No. 

To 

Date 

Category 

Fie  No. 

1981-15 

1981-16 

1981-17 

1981-18 

_  A-548. 

May  29 

A-A90 

A-63S. 

June  23 

-.  A-806. 

1981-19 

D.  H.  Hunt . 

„  A-57& 

DEPARTMENT  OF  ENERGY 
lOCFR  Ch.  II 

Administrative  Procedures  and 
Sanctions:  Interpretations  of  the 
General  Counsel 
agency:  Department  of  Energy. 
action:  Notice  of  interpretations. 

summary:  Attached  are  interpretations 
(Appendix  A)  and  responses  to  petitions 
for  reconsideration  (Appendix  B)  issued 
by  the  Office  of  General  Counsel  of  the 
Department  of  Energy  (DOE)  during  the 
period  May  1, 1981  through  August  31, 
1981. 

Appendix  C  identifies  those  requests 
for  interpretations  which  have  be$n 
dismissed  during  the  same  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Stubbs,  Office  of  General 
Counsel.  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Room 
6B234,  Forrestal  Building,  Washington, 
D.C.  20585,  (202)  252-2931. 
SUPPLEMENTARY  INFORMATION: 
Interpretations  issued  by  the  DOE  are 
published  in  the  Federal  Register  in 
accordance  with  the  editorial  and 
classification  criteria  set  forth  in  42  FR 
7923  (February  8, 1977),  as  modified  in 
42  FR  46270  (September  15. 1977). 

These  interpretations  respond  to 
formal  written  requests  for 

'  The  dollar  limUation  currently  in  effect  may  be 
obtained  by  contacting  Dr.  John  Prucha,  Director, 
Slaughter  Inspection  Standards  and  Procedures 
Division,  Technical  Services.  Food  and  Safety 
Inspection  Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  202S0  (202)  447-3219. 


Interpretation  1981-15 

To:  Energy  Services,  Inc. 

Rules  and  Regulations  Interpreted: 
212.72,  212.74:  212.79  Rulings  1975-15: 
1977-1 

Code:  GCW-Part  212,  Subpart  D; 
Definition  of  Property.  Unitization: 
Newly  Discovered  Crude  Oil 

Facts 

Kerr  McGee  is  the  full-interest  lessee 
of  seven  gas  and  gas  condensate  leases 
in  Canadian  County,  Oklahoma.'  These 


'The  leases  are; 

(1)  Verna  A.  Leighton  and  Authur  B.  Leighton,  W/ 
2  SE/4.  Section  7-12N-6W,  Canadian  County. 
Oklahoma,  May  24, 1972; 

(2)  Esther  M.  Hurst,  E/2  SE/4.  Section  7-12N-6W. 
Canadian  County,  Oklahoma,  May  24, 1972: 

(3)  Wilbur  C.  Hall  and  Lois  Hall.  S/2  NE/4  and 
NW/4  NE/4  and  Lot  S  and  Lots  1  and  2,  E/2  NW/4 
of  Srction  7-12N-6W,  Canadian  County,  Oklahoma, 
(except  80  acres  comprising  the  land  covered  by 
leases  number  4, 5  and  8  herein),  October  0. 1972; 

(4)  Darrel  L.  Cooksey  and  Elizabeth  Cooksey, 
Tract  containing  10.24  acres  in  NW/4  of  Section  7- 
12N-6W,  Canadian  County,  Oklahoma,  (anuary  14, 
1975; 

(5)  Cooksey  and  Sons  Farms.  Inc..  Tract 
containing  24.76  acres  in  NW/4  Section  7-12N-eW, 
Canadian  County,  Oklahoma,  |anuary  14, 1975: 

Continued 


seven  oil  and  gas  leases  were  assigned 
by  Kerr-McGee  to  Energy  Services,  Inc., 
(ESCO)  on  March  29. 1978.>  ESCO 
acquired  the  entire  leasehold  interest  in 
and  under  these  leases.  In  addition, 
ESCO  is  assignee  to  the  full  gas  and  gas 
condensate  leasehold  interests  assigned 
by  (1)  W.M.  Bryan,  Inc.,  Lot  6  (V^ 
interest)  of  Section  7-12N-6W, 
Canadian  County.  Oklahoma  May  3, 
1977:  and  (2)  W.M.  Bryan,  Inc.,  Lot  6  (V& 
interest)  of  Section  7-12N-6W, 


(6)  Dorothy  Jean  C  Hucek  and  Raymond  Hucek, 
Tract  containing  45  acres  in  NW/4  of  Section  7- 
12N-6W,  Canadian  County,  Oklahoma.  January  11, 
1975: 

(7)  Gary  Lee  Evans  and  Margaret  Evans.  Lots  3  and 
4  and  E'2  SW/4,  Section  7— 12N6W.  Canadian 
Cx>unty,  Oklahoma,  January  4, 1975. 

*  Executive  Order  122B7, 46  FR  9909  (January  30. 
1981)  exempted  all  crude  oil  and  refined  petroleum 
products  from  the  price  and  allocaUon  controls 
adopted  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended  (15  U.S.C.  751  et 
seq.].  This  order  was  effective  at  12:01  a.m..  January 
28. 1981.  Because  ESCO  must  determine  its  past 
compliance  with  crude  oil  pricing  requirements, 
imposed  by  the  Mandatory  Petroleum  Price 
Regulations  in  order  to  properly  determine  prices 
charged  in  past  transactions,  it  is  necessary  to 
resolve  the  issues  presented  in  this  request. 
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Canadian  County,  Oklahoma,  May  3, 
1977. 

Through  these  assignments,  ESCO 
obtained  the  entire  gas  and  gas 
condensate  leasehold  estate  in  and 
under  all  of  Section  7,  Township  12 
North,  Range  6  West,  Canadian  County, 
Oklahoma,  for  the  production  of  gas  and 
gas  condensate.  These  leases  represent 
the  first  and  only  leases  ever  entered 
with  regard  to  the  premises  comprising 
Section  7.  No  crude  oil  production  had 
ever  taken  place  on  these  premises  prior 
to  drilling  by  ESCO  in  1977.  ESCO  is, 
therefore,  a  “producer”  of  crude  oil 
subject  to  the  provisions  of  10  CFR  Part 
212,  Subpart  D. 

liie  Oklahoma  Corporation 
Commission  (the  Commission) 
established  Section  7,  as  a  single,  640- 
acre,  drilling  and  spacing  unit  on 
September  24, 1974,  by  Order  No.  107775 
for  the  production  of  gas  and  gas 
condensate  from  the  Oswego,  Cherokee 
and  Himton  formations.  On  May  24, 

1977,  the  Commission  established 
Section  7  as  a  single  drilling  and  spacing 
unit  by  Order  No.  130956  for  production 
from  the  Mississippi  formation.  On  May 

23. 1977,  ESCO  began  drilling  the  Verna 
No.  1  well  (the  Verna  well]  in  the  center 
of  the  SE/4  of  Section  7  to  establish  the 
well  as  the  unit  well  pursuant  to  the 
Commission’s  Orders.  The  Verna  well 
was  completed  and  became  a 
commercial  producer  of  commingled 
hydrocarbons  in  the  Cherokee,  Hunton 
and  Mississippi  formations  on  October 

7. 1977.  Production  from  the  Verna  well 
has  been  continuous  to  the  present  time. 

After  the  Verna  No.  1  well  had  a 
production  history  established,  ESCO 
found  that  the  Verna  well  could  not 
adequately  and  efficiently  drain  the  640 
acre  drilling  unit  due  to  the  porous  and 
permeable  characteristics  of  the 
Cherokee,  Hunton  and  Mississippi 
formations.  ESCO  determined  that  three 
additional  wells  would  be  necessary  in 
Section  7  in  order  to  recover  all  of  the 
hydrocarbons  underlying  Section  7  to 
permit  the  parties  owning  an  interest  in 
Section  7  to  receive  their  share  of  the 
production.’ ESCO  therefore  applied  to 
the  Conunission  for  a  new  Order. 


*The  Commission  establishes  drilling  and  spacing 
units  pursuant  to  OKLA  STAT.  tiL  52,  i  87.1  (1979), 
in  part  to  prevent  waste  and  to  protect  correlative 
rights  by  forming  units  of  approximately  uniform 
shape  and  size  covering  a  common  or  ‘‘prospective" 
common  source  of  supply.  Uniform  development 
prevents  the  drilling  of  unnecessary  wells.  The 
Commission  relies  upon  all  available  geological  and 
engineering  data  on  the  nature  of  the  common 
source  of  supply  in  order  to  enable  one  well — the 
.unit  well — suitably  located,  to  adequately, 
e^ectively  and  economically  drain  all  the 
hydrocarbons  within  the  boundary  of  the 
established  unit  All  royalty  interests  within  the 
drilling  and  spacing  unit  are  pooled  and  unitized 
and  each  royalty  owner  shares  in  Vh  of  all 


Upon  a  finding  by  the  Commission 
that  a  drilling  and  spacing  unit  for  a 
prospective  common  source  of  supply 
cannot  be  adequately  drained  by  the 
single  state  au^orized  well  within  the 
boundary  of  the  unit,  the  Commission 
may,  among  other  options,  permit  the 
original  well  to  remain  intact  and  amend 
the  original  orders  to  permit  additional 
wells  to  be  drilled  on  the  unit.  On 
September  12, 1978,  the  Commission 
issued  Order  No.  144872  allowing  the 
drilling  of  three  additional  wells  in 
Section  7,  each  one  at  a  legal  location 
within  ea(^  of  the  three  remaining 
quarter  sections  pursuant  to  the 
Commission’s  Order.  This  Order, 
however,  did  not  reform  the  boundaries 
of  the  Section  7  unit.  See  Order  No. 
144872,  Finding  No.  4,  inftv  at  p.  1. 

Pursuant  to  this  Order,  ESCO  began 
drilling  the  Hall  No.  1  well  (the  Hall 
well]  on  December  7, 1978,  in  the  NE  4  of 
Section  7.  Drilling  was  completed 
January  4, 1979,  and  the  well  began 
production  of  hydrocarbons  in  the 
Hunton  and  Mississippi  formations. 
Subsequently,  ESCO  drilled  and 
completed  the  Cooksey  No.  1  well  (the 
Cooksey  well]  in  the  NW  4  of  Section  7 
in  the  same  formations.  First  production 
from  the  Hall  and  Cooksey  wells 
commenced  subsequent  to  January  1, 
1979.  ESCO  planned  to  begin  drilling  the 
fourth  and  final  well  authorized  by 
Order  No.  144872  in  the  SW  4  of  Section 
7  in  June  1980. 

Issues 

1.  Was  Section  7  a  single  property  as 
that  term  is  defined  in  10  CTO  212.72? 

2.  Did  crude  oil  produced  from  each  of 

the  wells  drilled  in  1978, 1979,  and  1980 
qualify  as  "newly  discovered  crude  oil’’ 
pursuant  to  10  212.79? 

Interpretation 

Section  7  was  a  single  property  for 
purposes  of  the  Mandatory  Petroleum 
Price  Regulations,  based  upon  the 
unitization  of  the  entire  640  acres  by  the 
Oklahoma  Corporation  Commission. 

The  term  “property”  is  defined  in  10 
CFR  212.72  in  part  as  “the  right  to 
produce  domestic  crude  oil,  which  arises 
from  a  lease  or  from  a  fee  interest’’  39 
FR 1924  (January  15, 1974],  effective 
January  14, 1974.  The  definition  was 
amended  once  in  41  FR  4931  (February  3, 
1976],  effective  February  1, 1976,  before 
it  was  published  in  its  present  form  in  41 
FR  36171  (August  26, 1976]: 

“Property”  means  the  right  to  produce 
domestic  crude  oil,  which  arises  from  a  lease 


production  from  any  well  drilled  on  the  unit  in  the 
proportion  that  the  acreage  owned  by  the  royalty 
owner  bears  to  the  total  acreage  in  tile  unit. 
Request,  pp.  3, 4. 


or  from  a  fee  interest.  A  producer  may  treat 
as  a  separate  property  each  separate  and 
distinct  producing  reservoir  subject  to  the 
same  ri^t  to  produce  crude  oil,  provided  that 
such  reservoir  is  recognized  by  fte 
appropriate  governmental  regulatory 
authority  as  a  producing  formation  that  is 
separate  and  distinct  from,  and  not  in 
communication  with,  any  other  producing 
formation.  (Emphasis  added.) 

The  property  concept  has  been  the 
subject  of  several  rulings  and 
interpretations.  In  Rustex  Oil,  Inc., 
Interpretation  1978-5, 45  FR  12852 
(March  28, 1978],  for  example,  the 
agency  stated  that  “property”  is 
synonymous  with  the  physical  premises 
described  in  a  lease  or  fee  interest  and 
is  not  to  be  interpreted  as  a  reference  to 
a  particular  lessee’s  rights  under  a 
particular  lease. 

However,  the  DOE  also  has 
recognized  that  events  subsequent  to 
1972  establish  properties  different  from 
those  in  existence  in  1972.  In  Ruling 
1975-15  *  the  agency  stated  that  “where 
a  unit  consists  of  several  leases  that 
were  unitized  in  1973,  the  property 
consists  of  the  unit,  and  the  BPCL  (base 
production  control  level]  is  the  total  1972 
monthly  production  frY)m  all  of  the 
several  leases  that  now  comprise  the 
unit.  Under  no  circumstances,  therefore, 
would  a  post-1972  unitization  create  a 
‘new’  property,  i.e.,  one  that  has  no 
BPCL.”  (^phasis  added.) 

A  “unitized  property”  is  defined  in 
§  212.75(b]  as  “the  right  to  produce 
crude  oil  ffiat  arises  from  bona  fide 
unitization  agreement  approved  by  the 
applicable  governmental  regulatory 
authority  (or  ERA].”  Such  a  bona  fide 
unitization  agreement  can  be  voluntary 
or  involuntiiry  as  discussed  in  Ruling 
1977-1;® 

Thus,  for  example,  various  parties  may 
hold  partial  undivided  interests  in  the  ri^t  to 
produce  crude  oil  from  a  particular  tract 
Whether  voluntarily  through  a  joint  operating 
agreement  or  other  type  of  agreement  or 
pursuant  to  compulsory  state  regulations, 
such  undivided  interests  in  the  right  to 
produce  from  a  tract  must  typically  be 
aggregated  before  production  can  begin. 
Under  such  circumstances,  no  apparent 
purpose  would  be  served  by  requiring 
property  delineations  to  be  carried  back  to 
the  individual  partial  undivided  interests 
which  have  been  aggregated  in  order  to 
perfect  the  right  to  produce. 

Similarly,  in  states  that  maintain  spacing 
requirements  for  oil  wells,  individual  rights 
to  produce  may  need  to  be  combined, 
whether  voluntarily  or  involuntarily,  before  a 
single  well  may  be  drilled  and  the  right  to 
produce  made  effective.  Such  aggregations  of 
rights  to  produce  (sometimes  known  as 


*  40  FR  40S32  (September  4, 1975). 
*42  FR  3028  Uanuary  19, 1977). 
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“drilling  units”)  are  also  appropriately 
recognized  as  single  “properties. "  (Emphasis 
added.) 

For  production  of  crude  oil  in  Oklahoma, 
the  Commission  requires  drilling  and 
spacing  units  consisting  of  a  certain 
number  of  acres.  In  order  to  obtain  the 
minimum  acreage  required,  the  drilling 
and  spacing  unit  may  be  composed  of 
several  leases  and  fee  interests.  This 
voluntary  or  involuntary  combination 
creates  a  unitized  property  under 
§  212.75.  However,  it  is  Oklahoma, 
rather  than  DOE,  that  requires  the  unit 
acreage  before  any  well  can  be  drilled. 
Whether  a  single  well  or  several  are 
drilled  is  the  subject  of  state  rather  than 
Federal  controls.  For  state  purposes,  a 
single  well  must  be  drilled  at  Ae  most 
efficacious  location  to  adequately  drain 
the  formation(s)  underlying  the  unit. 

Thus,  production  from  the  Verna  well  on 
the  Section  7  property  beginning 
October  7, 1977,  constituted  new  crude 
oil  and  was  subject  to  the  upper  tier 
crude  oil  ceiling  price  rule  set  forth  in  10 
CFR  212.74.  All  future  production  from 
the  property  also  constituted  upper  tier 
crude  oil. 

In  1977,  the  production  from  the 
property  consisted  of  commingled 
production  from  the  Cherokee. 
Mississippi  and  Hunton  underlying 
formations.  Proceeds  &t>m  this 
commingled  production  was  shared  by 
ESCO,  the  assignee  and  operator,  with 
the  lessors  and  royalty  interest  holders. 
All  original  nine  leases  merged  into 
Section  7  and  production  from  Section  7 
accrues  to  the  benefit  of  all  parties. 

Once  the  status  of  a  property  has  been 
established  for  DOE  purposes,  it  is 
immaterial  how  many  wells  are  drilled 
on  that  property.  The  proposed 
classification  of  crude  oil  from  that 
property  is  the  necessary  factor  for  DOE 
pricing  purposes. 

Moreover,  the  remaining  quarter 
sections  of  Section  7  were  not 
transformed  into  separate  properties 
pursuant  to  the  Commission’s  amended 
order.  The  determination  that  the  three 
new  wells  were  necessary  to  drain  the 
underlying  formations,  and  the 
Commission’s  decision  concerning  their 
general  location  on  the  unit,  were  due  to 
state  statutes  requiring  an  origanized 
and  uniform  drilling  system.  'Die 
Commission’s  decision  has  nothing  to  do 
with  the  determination  of  a  property  for 
DOE  regulatory  purposes.  The 
Commission  amended  its  original  orders 
to  permit  more  wells  to  be  drilled  on  the 
same  unit  as  is  set  forth  in  Finding  No.  4 
of  the  amended  order: 

That  such  pattern  and  density  are  not 
adequate  when  taking  into  consideration  the 
changed  conditions  which  now  prevail,  as 


compared  to  conditions  as  known  when  such 
well  pattern  and  density  were  ordered.  That 
it  is  now  necessary  to  drill  three  additional 
wells  on  said  unit  in  order  to  effectuate  the 
maximum  recovery  of  hydrocarbons  from 
said  common  sources  of  supply  *  *  * 
(Emphasis  added.) 

The  Commission  concludes  in  its 
“Order”  at  No.  1: 

That  Orders  No.  107775  and  No.  130956  be 
and  they  are  hereby  amended  to  permit 
Applicant.  ESCO  Energy  Services,  Ina  to  drill 
three  additional  wells  on  the  unit  comprised 
of  all  of  Section  7*  •  *  said  wells  to  be 
located  as  follows; 

One  at  a  legal  location  in  the  NE/4  of 
Section  7; 

One  at  a  legal  location  in  the  NW/4  of 
Section  7;  and. 

One  at  a  legal  location  in  the  SW/4  of 
Section  7;  in  Township  12  North,  Range  6 
West,  Canadian  County  Oklahoma. 

(Emphasis  added.) 

Thus,  when  drilling  began  on  the 
Section  7  drilling  and  spacing  unit  the 
premises  constituted  a  single  property 
and  all  individual  rights  to  produce  had 
been  subsumed  into  one  ri^t  to  produce 
crude  oil  on  the  unitized  property.* 
When  production  began  from  the  Verna 
Well  No.  1  on  October  7, 1977,  the 
property  had  a  base  production  control 
level  (BPCL)  of  zero,  since  no  crude  oil 
had  been  produced  from  any  portion  of 
Section  7  in  1972.’ 


*  Pacific  Lighting  Exploration  Co.,  Interpretation 
1975-27, 43  FR  23740  (May  la  1977). 

*  See  Joseph  /.  C.  Paine  S’  Associates, 
Interpretation  1977-37  42  FR  54270  (October  5, 1977) 
at  54271  which  states: 

Since  no  crude  oil  was  produced  from  the  section 
10  property  subsequent  to  October  1971,  the  section 
10  sublease  has  no  base  production  control  level. 

“New  crude  oil”  is  defined  in  1 212.72  to  mean: 
with  respect  to  a  specific  property: 

(1)  Prior  to  February  1, 1976,  the  total  number  of 
barrels  of  domestic  crude  oil  produced  and  sold  in  a 
specific  month,  less  (A)  the  base  production  contiol 
level  for  that  month,  and  less  (B)  the  current 
cumulative  deficiency; 

(2)  Effective  February  1. 1970,  the  total  number  of 
barrels  of  domestic  crude  oil  produced  and  sold  in  a 
specific  month,  less  (A)  the  property's  base 
production  control  level  for  that  month  and  less  (B) 
the  current  cumulative  deficiency  since  February  1. 
1976: 

Thus,  all  crude  oil  produced  fiom  the  section  10 
property  will,  upon  proven  certification  pursuant  to 
I  212.131(a),  be  classified  as  new  crude  oil  and  will 
therefore  be  subject  to  the  upper  tier  ceiling  price 
rule  set  forth  in  i  212.74. 

For  the  purposes  of  determining  the  unit  BPCL, 
however,  ESCO  must  refer  to  10  CFR  212.75  which 
defines  “new  crude  oil”  to  mean  in  parti 

“New  crude  oil”  means,  in  a  particular  month,  (1) 
with  respect  to  a  unitized  property  for  which  a  unit 
base  pit^uction  control  level  was  established  prior 
to  August  1, 1977,  either  (i)  actual  new  crude  oil 
produced  is  the  total  number  of  barrels  of  crude  oil 
produced  and  sold  in  that  month  from  all  properties 
that  constitute  the  unitized  property,  less  (A)  the 
unit  base  production  control  level,  and  less  (B)  the 
current  cumulative  deficiency;  or  (ii)  imputed  new 
crude  oil,  which  is  a  number  of  barrels  of  crude  oil 
equal  to  the  total  number  of  barrels  of  new  crude  oil 


The  regulations  governing  newly 
discovered  crude  oil  are  set  forth  at  10 
CFR  212.79  and  provide  in  pertinent 
part: 

(a)  Rule.  Notwithstanding  the  provisions  of 
§  212.739(a).  the  first  sales  of  newly 
discovert  crude  oil  on  or  after  June  1. 1979 
are  not  subject  to  the  ceiling  price  limitations 
of  this  subpart 

(b)  Definitions.  For  purposes  of  this 
section — 


“Newly  discovered  crude  oil"  means:  (1) 
Prior  to  January  1981,  domestic  crude  oil 
which  is  (i)  produced  from  a  new  lease  on  the 
Outer  Continental  Shelf,  or  (ii)  produced 
(other  than  from  the  Outer  Continental  Shelf) 
from  a  property  from  which  no  crude  oil  was 
produced  in  calendar  year  1978;  or  (2)  after 
December  1980,  domestic  crude  oil  which  is 
produced  from  a  newly  discovered  crude  oil 
property. 

"Newly  discovered  crude  oil  property” 
means:  (1)  A  new  lease  on  the  Outer 
Continental  Shelf,  or  (2)  a  property  (not  on 
the  Outer  Continental  Shelf)  from  which  no 
crude  oil  was  produced  and  sold  in 
commercial  quantities  in  calendar  year  1978; 
or  (3)  any  unitized  property  that  includes  only 
properties  that  prior  to  inclusion  nvithin  the 
unit  qualified  as  newly  discovered  crude  oil 
properties.  *  *  *.• 

Crude  oil  produced  and  sold  from  the 
leases  ESCO  acquired  by  assignment 
that  were  components  of  the  Section  7 
unit  did  not  qualify  for  the  newly 
discovered  crude  oil  exemption  set  forth 
in  §  212.79.  The  leases  constituted  the 
Section  7  unit  which  was  a  property  that 
produced  crude  oil  in  1978.  In  addition, 
the  unit  did  not  consist  of  "only 
properties  that  prior  to  inclusion  within 
the  unit  qualified  as  newly  discovered 
crude  oil  properties.” 

The  Verna  well  the  first  producing 
well  on  the  unit,  began  production  in 
1977.  Therefore,  the  crude  oil  produced 
fixim  the  Section  7  property  constituted 


produced  and  sold  during  the  12-month  period 
immediately  preceding  the  establishment  of  a  unit 
base  production  control  level  for  the  unitized 
property,  from  all  properties  that  constitute  the 
unitized  property,  divided  by  the  number  of  days  in 
that  12-month  period,  and  multiplied  by  the  number 
of  days  in  the  particular  month  whichever  number  is 
greater,  •  •  * 

In  addition,  i  212.75(e)  provides: 

Notwithstanding  the  provisions  of  paragraph  (d) 
of  this  section,  a  producer  of  crude  oU  from  a 
unitized  property  may,  in  any  month,  charge  a  price 
not  to  exceed  the  upper  tier  ceiling  price  (as 
determined  pursuant  to  ii  212.74  and  212.77  of  this 
part)  in  first  sales  of  new  crude  oil  produced  and 
sold  from  the  unitized  property. 

See  also  L  O.  Ward,  Interpretation  1979-17, 44  FR 
00284  (October  19. 1979)  and  W.  £  Shrider,  1  DOE 
180,111  (October  21, 1977)  (the  creation  of  more  than 
one  drilling  unit  on  premises  subject  to  a  single  right 
to  produce  (i.e.  a  unitized  property]  does  not 
establish  each  such  unit  as  a  separate  property). 

'  44  FR  25828  (May  2. 1979),  as  amended  at  45  FR 
78588  (November  25. 1961)  effective  January  1, 1980: 
Ruling  1980-3, 45  FR  48577  (July  21. 1980). 
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new  crude  oil  and  must  have  been  so 
certified  in  accordance  with  10  CFR 
§  212.131.* 

Accordingly,  (1)  Section  7  was  a  single 
property  for  purposes  of  10  CFR  Part 
212,  Subpart  D  and  crude  oil  produced 
from  that  property  qualified  as  upper 
tier  crude  oil  upon  proper  certification 
pursuant  to  10  CFR  212.131;  (2]  pursuant 
to  10  CFR  212.79,  crude  oil  produced 
from  the  three  wells  drilled  on  Section  7 
during  and  subsequent  to  1978  did  not 
qualify  as  newly  discovered  crude  oil 
because  production  had  begun  on  the 
property  prior  to  calendar  year  1978. 

Issued  in  Washington,  D.C.  on  May  29, 

1981. 

Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 

Interpretation  1981-18 

To:  Green  Hills,  Inc. 

Regulation  Interpreted;  10  CFR  430.2 
Code:  GCW-CI-Energy  Conservation 

Programs  for  Appliances;  Furnace, 

definition 

Facts 

Green  Hills,  Inc.  (Green  Hills)  is  a 
small  manufacturing  firm  located  in 
Mount  Ayr,  Iowa.  Under  the  provisions 
of  a  licensing  agreement  executed  in  ' 
July  1980  with  Dollar-Wise,  Ltd.,  Green 
HiUs  assumed  complete  responsibility 
for  the  manufacturing  and  sale  of  a 
device  referred  to  and  marketed  as  the 
Dollar-Wise  Heat  Exchanger  System 
(the  system).  The  system  is  designed  to 
fimction  as  the  sole  source  of  home  heat 
It  receives  hot  water  piped  fix}m  a  water 
heater  and  by  means  of  a  blower  unit 
expels  the  air  warmed  by  the  hot  water 
through  the  house  ventilation  system. 
Therefore,  the  system  operates  like  a 
conventional  forced-air  furnace  despite 
its  lack  of  a  built-in  heat  source. 

Green  Hills  contends  that  since  the 
cabinet  for  its  heating  system  does  not 
itself  contain  the  melanism  which 
generates  the  heat  (in  this  case,  the  hot 
water  heater),  its  system  is  not  a  furnace 
as  that  term  is  defined  in  10  CFR  430.2  of 
the  Department  of  Energy’s  (DOE) 
energy  conservation  program  for 
appliances.  If  the  system  is  not  a 
furnace,  i.e.,  a  covered  product.  Green 
Hills  is  not  required  to  comply  with  the 
relevant  test  procedures  promulgated  in 
accordance  with  Section  323  of  Ae 
Energy  Policy  and  Conservation  Act 
(EPCA),  as  amended.  Pub.  L  No.  94-163 
(December  22, 1975)  (the  Act).  Green 
Hills  argues  further  that  because  the 
system  as  marketed  does  not  have  the 
capacity  to  generate  heat  and  cannot 


*See  Farmers  Union  Central  Exchange,  Inc., 
Interpretation  1980-49,  ieeued  on  December  9, 1980. 


logically  be  attributed  with  a  Btu  output. 
Green  Hills  cannot  adapt  existing  test 
procedures  applicable  to  hot  water 
heaters  to  its  system’s  design.  If  it  were 
to  attempt  to  test  and  label  its  product 
as  required  by  law.  Green  Hills  believes 
the  result  would  be  misleading  since  the 
hot  water  heater  has  been  selected  to 
satisfy  the  heating  requirements  of  a 
particular  structure  and  the  introduction 
of  its  system  constitutes  an  unknown 
variable  dependent  on  the  actual  heat 
load.  Accordingly,  Green  Hills  argues 
that  the  Dollar-Wise  Heat  Exchanger 
System  falls  outside  the  definition  of 
furnace  set  forth  in  §  430.2(14)  and  is  not 
subject  to  the  test  procedures  described 
in  Appendix  N  of  Part  430.* 

Issue 

Is  the  heating  system  manufactured  by 
Green  Hills  a  furnace  as  defined  in 
§  430.2(14),  and  must  Green  Hills  apply 
the  test  procedures  specified  in 
Appendix  N  of  Part  430  of  the  DOE’s 
energy  conservation  program  for 
covered  consumer  products? 

Interpretation 

The  Dollar- Wise  Heat  Exchanger 
System  is  not  a  furnace  as  defined  in 
S  430.2(14).  Green  Hills  is  therefore  not 
required  to  determine  the  energy 
efficiency  and  consumption  estimates  of 
its  product  in  compliance  with  the  test 
procedures  outlined  in  Appendix  N  of 
Part  430  of  the  energy  conservation 
program  for  appliances. 

Section  323  of  the  Act  prohibits ' 
manufacturers  of  covered  products  from 
making  any  representation  in  writing, 
labeli^,  or  broadcast  advertising 
regarding  the  energy  consumption  of 
their  products  without  first  testing 
representative  samples  of  such  products 
in  accordance  with  test  procedures 
prescribed  by  the  DOE.*  Consumer 


'On  June  13, 198a  Dollar-Wise,  Ltd.  (Dollar- Wise) 
Rled  an  exception  application  with  the  DOE  O^ice 
of  Hearings  and  Appeals  (OHA).  Dollar-Wise 
claimed  that  it  would  suffer  gross  inequity  and 
serious  hardship  if  it  were  required  to  comply  with 
existing  furnace  test  procedures.  In  a  decision 
issued  on  December  17, 1980,  (Case  No.  BEE-1212), 
the  OHA  agreed  with  the  applicant  that  the  burden 
of  testing  its  product  with  every  basic  model  of 
water  heater  encompassed  by  Part  430  was  so 
extreme  as  to  contravene  legislative  intent  OHA 
granted  an  exception  which  permitted  Dollar-Wise 
to  limit  the  required  test  procedures  to  two 
representative  water  heaters.  Decision  and  Order  at 
p.5. 

'  Section  324  directs  the  Federal  Trade 
Commission  (FTC)  to  prescribe  rules  which  require 
that  covered  products  carry  labels  which  disclose 
the  estimated  annual  operating  cost  or  a  different 
useful  measure  of  energy  consumption  of  such 
products.  Pursuant  to  this  authority,  the  FTC  issued 
regulations  which  require  the  disclosure  of  the 
results  of  the  energy  efficiency  tests  by  affixing 
energy-use  labels  on  covered  products  after  May  19, 
1980.  See  16  CFR  305.11. 


products  are  covered  products  for 
purposes  of  §  323  if  they  are  one  of  13 
designated  types  or  if  they  are  designed 
to  perform  a  fynction  principally 
performed  by  any  of  the  fypes  of 
consumer  products  identified  in  §  322(a). 

'The  definition  of  “furnace”  at 
§  430.2(14)  was  amended  on  August  4, 
1980,  to  mean: 

[A]  device,  utilizing  only  single-phase 
electric  current,  or  single-phase  electric 
current  or  millivoltage  DC  current  in 
conjunction  with  either  natural  gas,  propane, 
or  home  heating  oil,  which  is  designed  to  be 
the  principal  heating  source  for  the  living 
space  of  a  residence  and  which  is  not 
contained  within  the  same  cabinet  with  a 
central  air  conditioner  whose  rated  cooling 
capacity  is  above  65,000  Btu’s  per  hour.  Every 
furnace  is  either  an  electric  central  furnace, 
electric  boiler,  forced-air  central  furnace, 
gravity  central  furnace,  or  low  pressure 
steam  or  hot  water  boiler.  The  heat  input  rate 
of  a  furnace  is  less  than  300,000  Btu’s  per 
hour  for  electric  boilers  and  low  pressure 
steam  or  hot  water  boilers,  and  is  less  than 
225,000  Btu’s  per  hour  for  forced-air  central 
furnaces,  gravity  central  furnaces,  and 
electric  central  furnaces.  (Emphasis  added].* 

In  its  request  Green  Hills  asserts  that 
the  system  which  it  manufactures  is  not 
a  furnace  because  its  heat  source  is  not 
contained  within  the  physical  unit. 
While  Green  Hills’  system  is  designed  to 
serve  as  the  principal  heating  source  for 
a  residence,  the  definition  of  furnace 
requires  that  the  system  be 
distinguishable  as  “either  *  *  *  (a) 
forced-air  central  furnace  *  *  *  or  hot 
water  boiler."  *  (Emphasis  added). 
Although  the  system  is  connected  to  a 
hot  water  heater/boiler  upon 
installation,  and  uses  the  hot  water 
boiler  as  its  heat  source,  the  system  is 
not  itself  a  hot  water  boiler.  Moreover, 
the  system  does  not  qualify  as  a  forced 
air  central  furnace.  It  is  designed  to 
function  in  much  the  same  way,  but  it  is 
not  a  “gas  or  oil  burning  furnace.”  Thus, 
the  system  does  not  qualify  as  a  furnace 
under  the  literal  definition  of  that  term 
and  is  not  subject  to  the  test  procedures 


'45  FR  53714  (August  12. 1980). 

'These  terms  are  deffned  as  S  430.2  as  follows: 

"Low  pressure  steam  or  hot  water  boiler’*  means 
an  electric,  gas  or  oil  burning  furnace  designed  to 
supply  low  pressure- steam  or  hot  water  for  space 
heating  application.  A  low  pressure  steam  boiler 
operates  at  or  below  15  pounds  psig  steam  pressure; 
a  hot  water  boiler  operates  at  or  below  160  psig 
water  pressure  and  250*  F  water  temperature. 

•  *  •  •  • 

"Forced  air  central  furnace"  means  a  gas  or  oil 
burning  furnace  designed  to  supply  heat  through  a 
system  of  ducts  with  air  as  the  heating  medium.  The 
heat  generated  by  combustion  of  gas  or  oil  is 
transferred  to  the  air  within  a  casing  by  conduction 
through  heat  exchange  surfaces  and  is  circulated 
throu^  the  duct  system  by  means  of  a  fan  or 
blower. 

43  FR  20154. 
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set  forth  in  Appendix  N  of  Part  430  for 
furnace.  However,  Green  Hills  may  still 
be  required  to  justify  any  claims  which 
it  may  make  concerning  the  system.* 

Accordingly,  because  the  Dollar-Wise 
Heat  Exchanger  System  cannot  properly 
be  characterized  as  a  furnace  consistent 
with  the  definition  set  forth  in 
§  430.2(14),  Green  Hills  is  not  required  to 
perform  the  test  procedures  outlined  in 
Part  430,  Appendix  N  of  the  energy 
conservation  program  for  appliances. 

Issued  in  Washington,  O.C..  on  May  29, 

1981. 

Lona  L.  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings  Division. 

Interpretation  1981-17 

To:  Murphy  Oil  Corporation 
Regulations  Interpreted:  10  CFR  211.63 
Code:  GCW — ^AI — Supplier/Purchaser 

Relationship 

Facts 

Murphy  Oil  Corporation  (Murphy)  is  a 
small  and  independent  refiner  whose 
principal  place  of  business  is  El  Dorado, 
Arkansas.  From  July  1974  until  either 
May  or  July  1980  Ferguson  Energy 
Corporation  (Ferguson),  a  reseller  of 
crude  oil,  sold  to  Murphy  crude  oil  that 
it  purchased  from  various  producers  in 
South  Arkansas.  *  The  sales  were  made 
pursuant  to  the  provisions  of  six  crude 
oil  supply  contracts,*  each  of  which 
contained  the  same  termination  clause 
providing  for  cancellation  by  either 
party  upon  30  days’  advance  written 
notice.  On  June  25, 1980  Ferguson 
notified  Murphy  that  all  of  the 
purchase/sale  contracts  would  be 
cancelled  elective  July  25, 1980.  On  July 
30, 1980  Murphy  was  advised  by  Mid- 
America  that  elective  July  1. 1980  it  had 
purchased  the  assets  of  Ferguson.  Mid- 
America  further  stated  that  it  would 
continue  performance  under  the 
purchase/sale  contracts  between 
Murphy  and  Ferguson  during  July  1980, 
but  would  discontinue  deliveries  of 
crude  oil  on  July  31. 1980.  Mid-America 
continued  to  deliver  crude  oil  to  Murphy 
during  July  1980  at  the  delivery  point 
provid^  for  in  the  supply  contracts. 
However,  Mid-America  ceased 
supplying  Murphy  after  July  1980  and 

*  Any  claims  made  by  Green  Hills  are  subject  to 
scrutiny  under  other  federal  statutes,  including 
Section  5  of  the  Federal  Trade  Commission  Act.  IS 
U.S.C  45(aKl).  38  Stat  719  (September  28. 1914). 

'  The  effective  date  of  Ferguson's  termination  of 
deliveries  is  unclear.  Ferguson  informed  Murphy 
that  it  sold  its  assets  to  Mid-America  Company,  Inc. 
(Mid-America)  on  May  8, 1980,  while  Mid-America 
advised  Murphy  that  it  acquired  Ferguson's  assets 
effective  July  1, 1980. 

’The  contracts  were  dated  as  follows:  July  25, 
1974:  October  31, 1975;  February  23. 1977;  November 
2. 1977;  June  1. 197a 


neither  Ferguson  nor  Mid-America  made 
further  deliveries  to  Murphy  after  July 

1980. *  ^ 

Issue 

Did  the  termination  clause  in  the 
purchase/sale  contracts  between 
Murphy  and  Ferguson  constitute  consent 
by  Murphy  to  terminate  the  supplier/ 
purchaser  relationship  in  accordance 
with  10  CFR  211.63(d)(l)(i)?^ 

Interpretation 

The  termination  clause  in  the 
purchase/sale  contracts  between 
Murphy  and  Ferguson  did  not  constitute 
consent  by  Murphy  to  terminate  the 
supplier/purchaser  relationship  in 
accordance  with  §  211.63(d)(l)(i). 

Section  211.63,  the  provision 
governing  crude  oil  supplier/ purchaser 
relationships,  provided  in  relevant  part: 

(b)  General  rule.  (1)  All  supplier/purchaser 
relationships  with  respect  to  crude  oil  within 
the  scope  of  paragraph  (a)  of  this  section 
which  were  in  effect  und^  contracts  for 
sales,  purchases  and  exchanges  of  domestic 
crude  oil  on  January  1, 1976  shall  remain  in 
effect  for  the  duration  of  this  program: 
Provided,  however.  That  any  such  supplier/ 
purchaser  relationship  to  which  this  section 
is  applicable  may  be  terminated  as  provided 
in  paragraph  (d)  (rf  this  section.* 

Therefore,  because  the  purchase/sale 
contracts  between  Murphy  and 
Ferguson  were  in  effect  on  January  1, 
1976.  Ferguson  established  a  supplier/ 
purchaser  relationship  with  Murphy 
pursuant  to  §  211.63(b).  Accordingly. 
Ferguson  was  required  by  §  211.63(b)  to 
continue  this  relationship  for  the 

’Mid-Americs  raised  various  equitable 
considerations  in  its  comments  to  Murphy's  request 
for  intopretation.  However,  such  considerations 
should  be  raised  before  the  DDE's  Office  of 
Hearings  and  Appeals. 

^Executive  Order  12287, 48  FR  9909  (January  30, 
1980),  exempted  effective  January  2B,  1981.  all  crude 
oil  and  refined  petroleum  products  from  the  price 
and  allocation  controls  adopted  pursuant  to  the 
Emergency  Petroleum  Allocation  Act  of  1973,  Pub.  L. 
93-159,  as  amended.  Because  Murphy's  request 
involves  matters  which  occurred  ^or  to  January  28. 

1981,  under  §  211S3,  the  request  has  not  become 
moot  by  the  issuance  of  the  Executive  Order. 

*As  originally  adopted  in  January  1974,  {211.83 
basically  provided  that  all  contracts  for  sales, 
purchases,  and  exchanf^  at  domestic  crude  oil  in 
effect  on  December  1, 1973,  were  to  be  maintained 
for  the  duration  of  the  crude  oil  allocation  program. 
The  rule  originated  as  10  CFR  211.84,  39  FR  1924 
(January  IS,  1974),  but  was  amended  and 
renuml^red  10  CTR  211.88  on  May  lOi  1974.  39  FR 
17287  (May  14, 1974).  On  February  12, 1978  1  211.63 
was  amended  to  substitute  January  1, 1978  for 
December  1, 1973,  as  the  relevant  date  for 
determining  supplier/purdiaaer  relafionships. 
Section  211.03  was  amended  on  August  18, 1980 
effective  October  1, 1960;  to  reed  as  quoted  above  in 
this  Interpretation.  Although  all  of  the  purchase/ 
sale  contracts  between  Murphy  and  Ferguson  were 
entered  into  between  July  1^4  and  June  1978,  the 
August  1980  Amendments  to  the  supplier/purchaser 
rule  have  not  altered  its  application  to  the  facts  in 
this  case. 


duration  of  the  Federal  Crude  Oil 
Allocation  Program  unless  terminated  in 
compliance  with  the  specific  mandates 
of  §  211.63(d). 

In  July  1960,  the  time  in  which 
Ferguson  intended  to  terminate  its 
supply  of  crude  oil  to  Murphy. 

§  211.63(d)  governed  the  termination  of 
supplier/piUYihaser  relationships. 

Section  211.63(d)(l)(i).  which  provided 
the  sole  mechanism  for  the  termination 
of  supplier/purchaser  relationships, 
stated: 

(d)  Termination  of  supplier/purchaser 
relationships.  (1)  Any  supplier/purchaser 
relationship  established  under  paragraph  (b) 
of  this  section  may  be  terminated  as  follows: 

(i)  At  the  option  of  the  purchaser,  as 
evidenced  by  its  written  consent  thereto 
together  with  notice  of  the  termination  date 
given  to  the  producer,  provided  all 
subsequent  purchasers  of  the  crude  oil 
involved  have  consented  to  such  termination 
in  writing  *  *  *.* 

Thus,  Murphy  could  have  consented 
in  advance  to  a  termination  of  the 
supplier/purchaser  relationship 
pursuant  to  S  211.63(d)(l)(i),  as  long  as 
the  strict  requirements  of  the  provision 
were  satisfied. 

In  Arizona  Fuels  Corparation, 
Interpretation  1979-18, 44  FR  60266 
(October  19, 1979),  the  DOE  concluded 
that  the  purchaser  could  waive  its 
option  to  terminate  by  giving  its 
advance  consent  only  if  the  express 
regulatory  requirements  set  forth  in 
§211.63(d)(l)(i)  were  satisfied.  The 
agreement  at  issue  contained  a  clause 
providLig  for  written  notice  of  the 
termination  of  the  supply  agreement  a 
minimum  of  65  days  prior  to 
cancellation.  Because  a  specific 
termination  date  was  not  included  in  the 
agreement,  the  termination  clause  was 
found  to  be  insufficient  on  its  face  to 

*42  FR  54281  (October  5, 1977),  effective 
December  1, 1977.  Section  211.83(d)(1)  was  amended 
by  45  FR  58732  (August  25, 1980),  effective  October 
1, 1980,  as  follows: 

(d)  Termination  of  supplier/purchaser 
relationships.  Any  supplier/purchater  relationship 
established  under  paragraph  (b)  of  this  section  may 
be  terminated  as  follows: 

(1)  Mutual  Consent 

(i)  A  purchaser  and  supplier  may  mutually  agree 
to  terminate  their  relationship,  as  evidenced  by 
their  written  consent  thereto,  together  with  notice  of 
the  termination  date,  if  all  subsequent  purchasers  of 
the  crude  oil  involved  that  have  a  supplier/ 
purchaser  relationship  with  respect  to  such  crude  oil 
have  consented  to  such  termination  in  writing; 

(ii)  With  respect  to  any  new  supplier/purchaser 
relationship  created  after  September  30;  1980;  other 
than  a  rel^ooahip  created  pursuant  to  paragraph 
(3)  of  this  paragraph,  a  purchaser  and  supplier  may 
mutually  agree  to  terminate  their  relation^ip,  as 
evident^  in  a  contract  entered  into  on  or  after 
October  1, 1980,  expressly  waiving  the  requirements 
of  subsections  (b)  and  (c)  of  this  section  or 
providing  for  the  termination  of  a  supplier/ 
purchaser  relationship. 
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constitute  consent.  In  Giant  Industries, 
Inc.,  Interpretation  1981-2,  issued 
January  6, 1981,  the  DOE  concluded  that 
the  provisions  under  which  a  crude  oil 
supply  contract  could  be  “cancelled  by 
eiAer  party  giving  30  days  notice”  did 
not  constitute  consent  to  terminate  the 
supplier/purchaser  relationship  in 
accordance  with  §  211.63(d](l)(i]. 
Southwestern  Refining  Co.,  Inc., 
Interpretation  1981-7,  issued  March  12, 
1981,  concluded  that  because  the 
agreement  between  the  purchaser  and 
seller  did  not  give  notice  of  a  specific 
termination  date,  the  termination  clause 
was  insufficient  on  its  face  to  constitute 
consent  to  terminate  pursuant  to 
§211.63(d)(l)(i).’ 

Similarly,  in  this  case  the  termination 
clause  in  die  purchase/sale  contracts 
between  Murphy  and  Ferguson  failed  to 
specify  a  termination  date.  Rather,  the 
termination  clause  in  each  of  the  six 
purchase/sale  contracts  merely 
provided  that  the  contract  would 
continue  “until  cancelled  by  either  party 
hereto  on  thirty  (30)  days  advance 
written  notice  to  the  other  party.”  The 
result  of  the  failure  to  include  a  specific 
termination  date  was  that  Murphy  did 
not  give  advance  consent  to  a 
termination  of  the  supplier/purchaser 
relationship  in  compliance  with 
§  211.63(d)(i).  Therefore,  Ferguson’s 
unilateral  cancellation  of  crude  oil 
supplies  to  Murphy  was  improper. 

Issued  in  Washington,  D.C.  on  June  15, 
1981. 

Lona  L  Feldman, 

Assistant  General  counsel  for  Interpretations 
andRulings. 

Interpretation  1981-18 

To:  Union  Carbide  Corporation 
Regulations  Interpreted:  10  CFR 

211.67(a),  211.67(d)(5),  212.53(a) 

Code:  GCW-AI — ^^titlements  Program, 

Export  Sales  Deduction 

Facts 

Union  Carbide  Corporation  (Union 
Carbide)  is  the  parent  company  of  a 
wholly-owned  subsidiary.  Union 
Carbide,  Caribe  Inc.  (Caribe),  a 
petrochemical  plant  at  Ponce,  Puerto 
Rico,  which  processes  imported  and 


'Arizona  Fuels.  Giant,  and  Southwestern  also 
made  it  clear  that  it  was  consistent  with  the 
obiectives  of  the  emergency  Petroleum  Allocation 
Act  of  1973  (EPAA),  as  amended,  Pub.  L  93-159 
(November  27, 1973),  to  require  that  the  purchaser's 
option  to  terminate  be  exercised  in  strict 
compliance  with  i  211.e3(d).  Speciflcally,  {  211.63 
was  promulgated  to  further  “(the)  preservation  of 
*  *  *  the  competitive  viability  of  independent 
refiners,  (and)  small  refiners."  Strict  compliance 
with  i  211.63  protected  the  purchaser  from  the 
unexpected  interruption  of  their  crude  oil  supplies 
at  the  discretion  of  their  suppliers.  EPAA 
M(b)(l)(D). 


domestic  (fi:om  the  Island)  naphtha  and 
liquified  petroleum  gas  for  the 
production  of  petrochemical  products. 
Union  Carbide,  as  the  owner  of  a 
petrochemical  plant,  was  subject  to  the 
Mandatory  Petroleum  Allocation  and 
Price  Regulations,  10  CFR  Part  211  and 
Part  212.* 

Union  Carbide’s  subsidiary,  Caribe,  is 
the  largest  producer  of  petrochemicals 
in  Puerto  Rico.  Union  Carbide  is  also  the 
largest  investor  in  petrochemicals  in 
Puerto  Rico.  In  1979,  these 
petrochemicals  were  produced  from  a 
raw  material  mix  consisting  of  75 
percent  imported  naphtha,  20  percent 
on-Island  produced  naphtha  and 
raffinate,  and  5  percent  imported 
propane.  Union  Carbide’s  major 
products  are: 

—Polyethylene  resins — used  for  wire  and 
cable  insulation,  film  packaging. 

— ^Ethylene  glycols — ^used  as  antifreeze, 
manufacture  of  polyester  fibers. 

— Glycol  ethers — solvents  and  intermediates. 
— ^Alcohols — manufacture  of  plasticizers  and 
intermediates. 

— Phenolics — ^plastic  resins. 

All  by-product  fuels  produced  fi'om 
feedstock  are  consumed  internally  in  the 
manufacturing  process.  Caribe’s  plant  at 
Ponce  is  an  integral  part  of  Union 
Carbide’s  domestic  petrochemical 
operations  and  represents  about  20 
percent  of  its  producing  capacity.  A 
number  of  products  produced  in  Puerto 
Rico  are  also  produced  in  Union 
Carbide’s  facilities  in  Texas  and 
Louisiana.  Petrochemical  intermediates 
are  also  shipped  from  the  mainland  to 
Ponce  for  further  processing. 
Approximately  95  percent  of  Caribe’s 
sales  in  1979  were  to  Union  Carbide  on 
the  mainland,  while  4  percent  were  to 
on-Island  customers  and  1  percent  were 
exports  from  Puerto  Rico. 

According  to  Union  Carbide,  the 
Caribe  petrochemicals  purchased  by 
Union  Carbide  are  commingled  with  like 
stateside  production  at  various 
distribution  terminals,  and  fi:om  an 
accounting  standpoint,  are  not  normally 
traced  through  the  system.  Very  few  of 
Union  Carbide’s  exports  can  be 
identified  as  being  uniquely  produced  in 
Puerto  Rico.  About  5  percent  of  the  total 
shipments  sold  by  Caribe  to  Union 


'  Executive  Order  12267, 46  FR  9909  (January  30, 
1981)  exempted  all  crude  oil  and  refined  petroleum 
products  from  the  price  and  allocation  controls 
adopted  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended  (15  U.S.C.  751  et 
seq.).  This  Order  was  effective  at  12:01  a.m.,  January 
28, 1981.  Because  the  issue  presented  here  for 
review  involved  transactions  subject  to  the 
Mandatory  Petroleum  Allocation  and  Price 
Regulations,  it  is  necessary  to  resolve  the  issue  in 
order  to  determine  compliance  of  the  firm  involved 
in  these  transactions  with  the  regulations  prior  to 
January  28, 1981. 


Carbide  in  1979  were  exported  as 
received,  while  another  2  percent  were 
exported  after  further  processing.  Total 
exports  of  Caribe  petrochemicals,  both 
by  Caribe  and  by  Union  Carbide,  were 
approximately  7.5  percent  of  sales  in 
1979.  In  addition,  according  to  Union 
Carbide,  although  exports  vary  on  a 
month-to-month  basis,  Caribe’s  use  of 
domestic  naphtha  and  imported  propane 
as  feedstock  during  the  1976-to-date 
period  was  more  than  sufficient  to 
account  for  all  of  the  petrochemicals 
sold  by  Caribe,  directly  and  indirectly, 
into  the  export  market. 

Issue 

Was  Union  Carbide  required  to 
deduct  fi'om  its  crude  oil  runs  to  stills 
export  sales  of  petrochemical  products 
processed  fiom  imported  naphtha  at  its 
Puerto  Rico  petrochemical  plant 
according  to  the  provisions  of  10  CFR 
211.67  and  10  CFR  212.53  of  the 
Mandatory  Petroleum  Allocation  and 
Price  Regulations? 

Interpretation 

Union  Carbide  was  eligible  to  receive 
entitlements  under  10  CFR  211.67,  for 
imported  naphtha  used  as  a 
petrochemical  feedstock  at  its  Puerto 
Rican  petrochemical  plant.  Exports  of 
the  processed  naphtha  were  required  to 
be  deducted  fiom  Union  Carbide’s 
volume  of  “crude  oil  runs  to  stills”  as 
export  sales  pursuant  to  10  CFR 
211.67(d)(5). 

Section  211.67(d)(5)  of  the  Mandatory 
Petroleum  Allocation  Regulations 
governed  the  issuance  of  entitlements 
for  imported  naphtha  in  Puerto  Rico  and 
provides  in  pertinent  part 

(i)  The  volume  of  a  refiner’s  crude  oil  runs 
to  stills  beginning  with  the  month  of  January 
1981  in  a  particular  month  for  purposes  of  the 
calculations  in  subparagraph  (1)  of  paragraph 
(a)  of  this  section  and  the  calculations  for  the 
national  domestic  crude  oil  supply  ratio  shall 
include  the  number  of  barrels  of  naphthas 
which  are  imported  into  Puerto  Rico  (other 
than  imports  fix)m  the  U.S.  Virgin  Islands  and 
other  than  naphthas  imported  into  Puerto 
Rico  which  are  acquired  pursuant  to  an 
exchange  or  similar  matching  purchase  and 
sale  transaction  for  naphthas  produced  by  a 
refinery  located  in  the  United  States)  and  are 
utilized  in  that  month  as  a  petrochemical 
feedstock  at  a  petrochemical  plant  owned  or 
operated  by  that  refiner  in  Puerto  Rico,  *  *  * 

(ii)  The  volume  of  naphthas  eligible  for 
inclusion  in  the  volume  of  a  refiner's  crude 
oil  runs  to  stills  in  a  particular  month  under 
subdivision  (i)  of  this  subparagraph  shall  be 
reduced  by  the  volume  of  export  sales  (under 
§  212.53  of  Part  212  of  this  chapter,  including 
sales  to  a  purchaser  which  certifies  it  or  an 
entity  affiliated  with  that  purchaser  will 
export  the  product  so  purchased),  for  that 
month  of  products  produced  at  die 
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petrochemical  plant  that  has  processed  the 
imported  naphthas. 

(iii)  Notwithstanding  any  other  provisions 
of  this  section,  a  6rm  other  than  a  refiner  that 
owns  a  petrochemical  plant  in  Puerto  Rico 
shall  be  eligible  to  receive  entitlements  with 
respect  tot  naphthas  processed  at  such  a  plant 
on  the  same  basis  as  is  provided  for  refiners 
in  subdivisions  (i)  throu^  (ii)  of  this 
subparagraph,  except  that  such  a  firm  shall 
not  be  eligible  for  any  additional  entitlements 
under  the  provisions  of  paragraph  (e)  of  this 
section.  Any  such  firm  idiall  file  reports  imder 
§  211.66  on  the  same  basis  as  a  refiner. 

(iv)  Any  firm  that  is  eligible  for  entitlement 
issuances  under  this  sut^aragraph  shall 
obtain  appropriate  certifications  from  any 
other  firm  to  wdiich  it  sells  products  produced 
at  a  petrochemical  plant  located  in  Puerto 
Rico.  Such  certification  shall  set  forth 
whether  or  to  wdiat  extent  the  products  so 
purchased  will  be  sold  (whetha  directly  by 
that  other  firm  or  indirectly  through  any  fim 
affiliated  with  that  other  &m]  in  transactions 
that  constitute  export  sales  under  {  212.53  of 
Part  212  of  this  chapter.  Any  firm  purchasing 
products  produced  at  a  petrochemical  plant 
located  in  Puerto  Rico  shall,  upon  the  request 
of  the  owner  or  operator  of  that  facility, 
certify  to  that  owner  or  operator  as  to 
whether  or  what  extent  tte  further  sale  of 
those  products  by  that  firm  (or  any  affiliate 
thereof)  will  constitute  export  sales  under 

§  212.53.  (Emphasis  added) 

Thus,  a  refiner’s  basis  for  entitlements 
as  provided  in  S  211.67[d)(5]  included  its 
imports  of  naphtha  used  in  a 
petrochemical  plant  in  Puerto  Rico. 
However,  this  had  to  be  reduced  by  "the 
volume  of  export  sales  *  *  *  for  that 
month  of  products  produced  at  the 
petrochemical  plant  that  has  processed 
the  imported  naphthas.” 

§  211.67(d)(5)(ii). 

Export  s^es  of  petroleum  products 
were  exempt  from  the  Mandatory 
Petroleum  Price  Regulations  under 
§  212.53(a]  which  provides: 

The  prices  charged  fw  export  sales, 
including  sales  to  a  domestic  purchaser 
which  certifies  the  product  is  for  export,  are 
exempt. 

In  Mobil  Oil  Corp.,  Interpretation  1977- 
16, 42  FR  31151  (June  20, 1977).  the 
agency  determined  that  a  sale  is  an 
“export  sale"  if  it  produces  revenues 
from  foreign  sources.  (Emphasis 
added]  ‘ 

In  its  submission.  Union  Carbide 
argues  that  because  products  produced 
at  a  petrochemical  plant  are  not  now 
and  never  were  covered  products  or 
refined  petroleum  products,  the  export 
sales  deduction  does  not  apply  to 
petrochemical  products  processed  firom 
imported  naphtha  at  its  Puerto  Rican 
petrochemical  plant  and  sold  as  exports. 
Such  a  determination  would  constitute 
"an  overbroad  application  of  the  export 


*  See  Amorient  Petroleum  Company,  California, 
Interpretation  1981-12,  48  FR  27295  (May  IS  1981). 


sales  deduction,”  Union  Carbide 
contends.  Union  Carbide  argues  that 
export  sales  of  naphtha  petrochemicals 
at  uncontrolled  prices  would  not  be 
contrary  to  the  protection  of  the 
domestic  market  as  contemplated  by 
§  212.53(a)  or  the  entitlements  program. 

Union  Carbide  has  incorrectly 
analyzed  the  provisions  of  S  211.67(d)(5). 
Section  211.67(d)(5)  requires  the 
reduction  of  crude  oil  runs  to  stills  for 
exports  of  products  produced  at  the 
petrochemical  plant  that  had  purchased 
the  imported  naphtha.  The  exported 
products  are  not  defined  as  either 
"covered  products”  (as  defined  in 
§  212.31)  or  refined  petroleum  products 
(as  defined  in  §  211.51).  In  the  preamble 
to  §  Z11.67(d)(5),  the  agency  stated: 

An  export  sales  deduction  has  been 
included  in  the  amendments  adopted.  This  is 
consistent  with  the  general  purpose  of  the 
export  sales  deduction  for  refined  petroleum 
products  and  residual  fuel  oil,  i.e.,  retention 
of  the  benefits  of  domestic  price  controls 
within  the  domestic  economy. 

41  FR  30321  at  30322  (July  23, 1976). 

Accordingly,  die  agency  recognized 
that  products  derived  from  naphtha 
were  not  necessarily  products  covered 
by  the  Mandatory  Petroleum  Allocation 
and  Price  Regulations.  If  the  agency  had 
intended  to  apply  the  export  deduction 
to  covered  products  only,  or  to  refined 
petroleum  products  only,  it  would  have 
so  indicated,  as  it  did  in  §  211.67(d)(2) 
which  states: 

(2)  The  volume  of  a  refiner’s  crude  oil  runs 
to  stills  in  a  particular  month  for  purposes  of 
the  calculations  in  paragraph  (a)(l}  of  diis 
section  and  the  calculations  for  the  national 
domestic  crude  oil  supply  ratio  shall  be 
reduced  by  that  refiner’s  volume  af  export 
sales  under  §  212.53  of  Part  212  of  this  chapter 
in  that  month  of  refined  petroleum  products 
(including  aviation  fuels  as  defined  in 
S  211.142  of  this  pa^  but  excluding  refined 
lubricating  oils)  and  residual  fuel  oil, 
including  sales  to  a  domestic  purchaser 
which  certifies  the  product  is  for  export; 
provided,  however,  that  the  volume  of  a 
refiner's  crude  oil  runs  to  stills  for  a  month 
shall  not  be  reduced  by  that  refiner’s  volume 
of  export  sales  of  Bunker  C  and  Navy  Special 
fuel  oils  and  No.  4  diesel,  which  are  sold  for 
use  as  a  marine  fuel  on  a  voyage  departing 
from  a  United  States  port  (Emphasis  added.) 

41  FR  13899  (April  1, 1976). 

Accordingly,  the  purpose  of  the  export 
sales  deduction  for  all  entitlements 
benefits  was  to  reteun  the  benefits  of 
domestic  price  controls  within  the 
domestic  economy.  Entitlements 
benefits  were  not  necessary  to  make 
export  sales  competitive  or  viable 
because  foreign  petroleum  and 
petrochemical  products  did  not  benefit 
from  price  controls  on  either  crude  oil  or 
products.  However,  the  grant  of 
entitlements  for  export  sales  would 


raise  the  effective  price  of  crude  oil  to 
refiners  in  the  United  States  and 
therefore  the  price  of  petroleum 
products  in  the  United  States. 
Entitlements  benefits  for  exp<»t  sales 
would  subsidize  those  sales  at  the 
expense  of  the  domestic  market  for 
petroleum  products,  whether  or  not  the 
exported  product  would  be  subject  to 
price  controls  in  the  United  States. 

Thus.  Union  Carbide’s  reading  of 
§  211.67(d)(5)  would  be  inconsistent  with 
the  purpose  of  the  export  sales 
deductions  set  forth  in  §  211.67(d)(2)  as 
well  as  §  211.67(d)(5)  since  virtually  the 
entire  refined  output  of  a  barrel  of  crude 
oil  was  subject  to  the  export  sales 
deduction,  whether  or  not  the  particular 
product  was  subject  to  price  controls. 
Similarly,  §  211.67(d)(5)  required  a 
deduction  from  the  special  Puerto  Rican 
naphtha  entitlement  for  export  sales  of 
any  product  derived  from  the  naphtha 
which  would  otherwise  be  eligible  for 
that  benefit  The  agency  concluded: 

*  *  *  that  the  amendments  adopted  in  this 
regard  will  provide  sufficient  entitlement 
value  for  petrochemical  producers  located  in 
Puerto  Rico  so  as  to  render  them  competitive 
with  other  domestic  firms:  at  the  same  time 
the  amendments  should  not  provide  a  level  of 
relief  in  excess  of  that  warranted  *  *  * 

41  FR  30321  Ouly  23, 1976). 

In  this  manner,  the  regulation  made 
Puerto  Rican  petrochemical  producers 
competitive  with  other  domestic  firms 
without  granting  them  unwarranted  and 
unnecessary  benefits  in  foreign  maikets. 

In  addition,  as  a  petrochemical  plant 
owner  in  Puerto  Rico,  Union  Carbide 
was  required  to  file  Form  FEA-P-129- 
M-O,  the  "Domestic  Crude  Oil 
Entitlements  Program  Naphtha  Imports 
Monthly  Report”  According  to  its 
submission.  Union  Carbide  has  not 
reported  export  sales  of  “naphtha 
derivatives”  as  required  by  the  form  on 
line  10209.  Union  Carbide  justifies  this 
by  contending  that  the  term  "naphtha 
derivatives”  is  undefined  and  no 
explanation  for  the  export  sales 
deduction  appears  on  the  form. 
Therefore.  Union  Carbide  argues  that  it 
may  export  naphtha  derivatives  and  not 
deduct  these  voliunes  from  its  volume  of 
crude  oil  runs  to  stills.*  Moreover,  Union 
Carbide  asserts  that  the  export  sales 
deduction  discussion  in  the  preamble  to 
$  211.67(d)(5)  distinguishes  “naphtha 
derivatives”  from  “finished  petroleum 
products.”* 

The  lack  of  a  definition  for  the  term 
“naphtha  derivatives”  on  the  form  does 
not  excuse  Union  Carbide’s  actions. 


*  Union  Carbide's  Request  for  Interpretation,  pp.  2 
and  3. 

*Ibid..  p.  8. 
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When  read  together  with  the  pertinent 
regulations,  the  term  "naphtha 
derivatives”  means  those  products 
derived  from  naphtha.  The  form 
expressly  required  the  reporting  of 
export  sales  of  "naphtha  derivatives,” 
and  Union  Carbide  should  have 
reported  its  export  sales  of  products 
derived  &om  naphtha,  as  required  by 
§  211.67(d)(5)  and  Form  FEA-P-129-M- 
O. 

Furthermore,  the  preamble  language 
cited  by  Union  Carbide  in  its  submission 
does  not  support  its  claim.  The  preamble 
stated: 

Because  considerable  amounts  of  Hnished 
petrochemical  products  are  exported 
subsequent  to  the  initial  sale  of  the  naphtha 
derivative  by  the  petrochemical  producer, 
resulting  in  potential  tracing  difficulties,  FEA 
has  decided  to  limit  the  applicability  of  the 
export  sales  deduction  to  export  sales  by  the 
petrochemical  producer  or  by  the  first 
purchaser  (or  any  affiliate  thereof)  from  that 
producer. 

41  FR  30321  at  30322  (July  23, 1976). 

The  preamble  only  drew  a  distinction 
for  purposes  of  export  sales  between 
initial  sales  and  subsequent  sales.  The 
agency  concluded  that  tracing 
difficiilties  with  respect  to  subsequent 
purchasers  justified  limiting  the  export 
sales  deduction  to  the  sales  by  the 
petrochemical  producer  or  the  first 
purchaser  fi‘om  that  producer.”  The 
preamble  does  not  limit  the  applicability 
of  the  export  sales  deduction  to  finished 
petrochemical  products  or  naphtha 
derivatives,  much  less  "covered 
products”  or  "refined  petroleum 
products.”  Thus,  whether  Union 
Carbide’s  products  are  naphtha 
derivatives  or  finished  petrochemical 
products,  as  described  in  the  preamble, 
they  were  subject  to  the  export  sales 
deduction  if  they  were  either  sold  by 
Union  Carbide  for  export  or  were  sold 
by  Union  Carbide’s  first  purchaser  for 
export. 

Accordingly.  Union  Carbide  was 
required  by  the  provisions  of  10  CFR 
211.67(d)(5)  to  calculate  its  entitlements 
by  deducting  from  its  volume  of 
imported  naphtha  eligible  for  inclusion 
in  the  entitlements  program,  the  volume 
of  petrochemical  products  sold  in  export 
sales  pursuant  to  10  CFR  212.53,  from  its 
petrochemical  plants  in  Puerto  Rico  in 
order  to  comply  with  the  provisions  of 
the  entitlements  program  as  set  forth  in 
10  CFR  211.67. 

*Thia  limitation  is  not  found  in  the  refined 
petroleum  products  and  residual  fuel  oil  export 
sales  deduction  because  product  tracing  was  not  as 
difricult. 


Issued  in  Washington,  D.C.,  on  June  23, 

1981. 

Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 

Interpretation  1981-19 
To:Vi.  H.Hunt 

Regulations  and  Rulings  Interpreted;  10 
CFR  §  212.72:  Rulings  1975-15, 1977-1 
Code:  GCW — ^PI — Property,  def. 

Facts 

D.  H.  Himt  is  a  producer  of  crude  oil 
who  was  subject  to  the  Mandatory 
Petroleum  Price  Regulations  governing 
first  sales  of  crude  oil  set  fordi  in  10  CFR 
Part  212,  Subpart  D  and  implemented  by 
the  Department  of  Energy  and  its 
predecessor  agencies  (DOE).^D.  H.  Hunt 
is  presently  producing  crude  oil  from 
leasehold  acreage  located  in  Ward 
Coimty,  Texas. 

The  crude  oil  producing  properties 
that  are  now  operated  by  D.  H.  Hunt 
and  that  are  the  subject  of  this 
interpretation  can  be  traced  to  leases 
which  were  executed  in  1943.  On  Jime 
17, 1943,  Lewis  M.  Watson  and  Marion 
W.  Watson  leased  to  F.  H.  Scott 
approximately  640  acres  in  Ward 
County  (Watson  Lease).  F.  H.  Scott  also 
held  the  rights  to  two  other  leases  in 
Ward  County.  One  parcel  contains 
approximately  160  acres  (Scott  lease  No. 

1) :  the  other  parcel  contains 
approximately  640  acres  (Scott  lease  No. 

2) . 

Continental  Oil  Company  (Conoco) 
received  an  assignment  of  the  Watson 
lease  from  F.  H.  Scott  on  July  12, 1943. 

On  November  1, 1943,  F.  H.  Scott  also 
assigned  the  Scott  lease  No.  1  and  Scott 
lease  No.  2  to  Conoco. 

Conoco  together  with  Kennecott 
Copper  Corporation  (hereinafter 
collectively  referred  to  as  Conoco), 
transferred  on  December  4, 1953  a 
“Partial  and  Conditional  Assignment”  of 
several  oil  and  gas  leases  to  Trinity 
Production  Company  (Trinity).  This 
assignment  transferred  certain  rights 
covering  the  full  160  acres  of  the  Scott 

'Executive  Order  No.  12287, 46  FR  9909  Qanuary 
30, 1981],  exempted  all  crude  oil  and  refined 
petroleum  products  from  the  price  and  allocation 
controls  adopted  pursuant  to  the  Emergency 
Petroleum  Allocation  Act  of  1973  (EPAA)  as 
amended,  Pub.  L  No.  93-159  (November  27, 1973],  15 
U.S.C  751  et  seq.  (1976].  On  March  30, 1981,  the 
DOE  issued  a  final  rule  revoking  those  regulations 
made  unnecessary  by  the  Executive  Order,  46  FR 
20508  (April  3, 1981].  All  of  the  crude  oil  price 
regulations  except  certain  definitions  set  forth  in 
1 212.31  and  not  relevant  to  this  interpretation  were 
revoked  elective  March  30, 1981.  However,  D.  R 
Hunt's  request  involves  matters  relating  to  the 
period  prior  to  March  30, 1981.  Therefore,  the 
request  has  not  become  moot  by  the  issuance  of  the 
Executive  Order  and  the  revocation  of  the  crude  oil 
price  regulations. 


lease  No.  1,  600  acres  of  the  Scott  lease 
No.  2  (excluding  the  40  acres 
surrounding  Conoco  well  No.  1),  560 
acres  of  the  Watson  lease  (excluding  the 
40  acres  surrounding  each  of  Conoco’s 
wells  No.  1  and  No.  2),  and  one 
additional  lease  covering  40  acres. 
Conoco  also  reserved  an  overriding 
royalty  interest  in  the  production  from 
this  acreage. 

After  this  transfer,  Trinity  assigned 
the  Watson  lease,  the  Scott  lease  No.  1. 
and  the  Scott  lease  No.  2  to  Joe  L  Rush 
and  Ralph  L  Rush  on  August  20, 1954. 

On  the  same  day,  Messrs.  Rush  assigned 
their  rights  in  the  three  leases  to  N.  B. 
Hunt,  W.  H.  Hunt  and  Lamar  Hunt, 
subject  to  the  same  outstanding 
interests  retained  by  Conoco. 

Finally,  on  January  4, 1978  Messrs. 
Hunt  entered  into  a  farmout  agreement 
with  the  present  owner,  D.  H.  Hunt, 
covering  the  Watson  lease,  the  Scott 
lease  No.  1  and  the  Scott  lease  No.  2. 

This  farmout  agreement  is  subject  to  the 
outstanding  interests  in  those  leases 
retained  by  Conoco. 

The  Conoco  wells  No.  1  and  No.  2 
located  on  acreage  retained  by  Conoco 
that  was  originally  part  of  the  Watson 
lease  have  continued  to  produce  crude 
oil  and  were  certified  by  Conoco  as 
stripper  well  properties  for  the  twelve 
months  preceding  December  31, 1973.  In 
addition,  the  Conoco  No.  1  well  located 
on  acreage  retained  by  Conoco  that  was 
originally  part  of  the  Scott  lease  No.  2 
has  continued  to  produce  crude  oil  and 
was  certified  by  Conoco  as  a  stripper 
well  property  for  the  twelve  months 
preceding  January  31, 1978. 

There  was  no  other  production  fi'om 
the  Watson  lease  or  the  Scott  leases  No. 
1  and  No.  2  until  D.  H.  Hunt  took 
possession  of  the  drilling  rights  to  the 
three  leases.  Then,  in  July  1978  D.  H. 
Himt  drilled  a  new  well  and  began 
production  fi:om  his  interest  in  die 
Watson  lease.  Subsequently,  in  August 
1978  D.  H.  Hunt  drilled  another  new  well 
and  began  production  from  his  interest 
in  the  Scott  lease  No.  2. 

Based  upon  the  history  of  the 
transfers  of  rights  involving  the  Watson 
lease,  the  Scott  lease  No.  1  and  the  Scott 
lease  No.  2.  D.  H.  Hunt  contends  that  the 
1943  agreements  for  the  leases 
continued  to  define  the  limits  of  the 
property  for  the  duration  of  the 
Mandatory  Petroleum  Price  Regulations. 
The  terms  of  these  1943  lease 
agreements  provide  that  the  original 
lessees,  Conoco  and  F.  H.  Scott, 
possessed  leases  of  10  years  duration 
and  as  long  thereafter  as  oil.  gas  or 
other  products  were  produced  firom  the 
acreage.  The  leases  also  continued  in 
effect  if  at  the  end  of  10  years  the  lessee 
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commenced  drilling  operations.  In  that 
event,  the  lease  remains  in  effect  as  long 
as  drilling  operations  are  conducted  in 
good  faith  and  continues  in  effect  so 
long  thereafter  as  production  continues. 
D.  H.  Himt  contends  that,  despite 
subsequent  assignments  of  interests  in 
the  leases,  because  the  right  to  produce 
ffom  the  acreage  described  by  die 
original  1943  leases  depends  upon 
continued  operation  of  the  tracts,  the 
original  1943  leases  must  be  the  basis 
for  defining  these  properties  for  the 
petroleum  price  regulations. 

In  addition,  D.  H.  Hunt  contends  that 
the  December  4. 1953  “Partial  and 
Conditional  Assignment”  of  certain 
rights  regarding  tiiese  three  leases  from 
Conoco  to  Trinity  did  not  create 
separate  properties  under  the  provisions 
of  the  Mandatory  Petroleum  Price 
Regulations.  D,  H.  Himt  also  asserts  that 
the  1978  transfer  of  rights  regarding 
these  three  tracts,  Le.,  the  1978  farmout 
agreement,  also  did  not  create  separate 
properties  from  the  acreage  subject  to 
the  leases  established  in  1943.  llius,  D. 

H.  Hunt  maintains  that  his  production, 
which  began  in  1978  firom  the  acreage 
subject  to  the  farmout  agreement, 
qualifies  as  stripper  weU  crude  oil 
because  the  relevant  “properties”  for  the 
duration  of  the  crude  oil  price 
regulations  are  those  created  by  leases 
in  1943,  and  because  Conoco  has 
certified  as  stripper  well  properties  in 
1973  and  in  1978  the  production  from  the 
wells  it  retains  on  that  acreage. 

Issue 

Were  separate  properties  created  for 
the  purposes  of  determining  crude  oil 
production  pursuant  to  10  CFR  Part  212, 
Subpart  D  by  the  December  4, 1953 
“Partial  and  Conditional  Assignment”  of 
certain  rights  from  Conoco  to  Trinity, 
the  farmout  agreement  executed  in  1978, 
or  any  other  assignment  of  interest  in 
the  Scott  lease  #2  and  the  Watson 
lease?  * 

Interpretation 

The  lease  between  Conoco  and 
Trinity  in  1953  altered  the  acreage 
subject  to  the  original  right  to  produce 
crude  oil  and  determined  D.  H.  Hunt’s 
“property”  from  which  crude  oil  was 
produced  for  purposes  of  the  Mandatory 
Petroleum  Price  Regulations.  Neither  the 
farmout  agreement  nor  any  other 
assignment  subsequent  to  the  agreement 
between  Conoco  and  Trinity  established 
a  new  right  to  produce  crude  oil  and, 
hence,  a  new  “property”  for  purposes  of 


*  Since  D.  H.  Hunt  only  has  produced  crude  oil 
from  the  Watson  lease  and  the  Scott  lease  #2,  his 
interpretation  request  is  limited  to  these  two  leases, 
although  D.  H.  Hunt  still  possesses  an  interest  in  the 
Scott  lease  #1. 


determining  prices  for  crude  oil  pursuant 
to  10  CFR  Part  212,  Subpart  D.  * 

The  DOE  originally  defined  the  term 
“property”  *  for  the  purposes  of  the 
crude  oil  price  regulations  set  forth  in 
Pstrt  212,  Subpart  D,  at  S  212.72  as:  “The 
right  which  arises  fixim  a  lease  or  fi'om  a 
fee  interest  to  produce  domestic  crude 
petroleum.”  39  FR 1924  Qanuary  15. 

1974),  effective  January  14. 1974. 

Although  the  definition  was  amended 
once  in  41  FR  4931  (February  3, 1976), 
effective  February  1, 1976,  the  effect  of 
the  definition  was  always  the  same  for 
the  purpose  of  this  interpretation.  The 
definition  was  published  in  its  final  form 
in  41  FR  36171  (August  26, 1976): 

“Property"  means  the  right  to  produce 
domestic  crude  oil,  which  arises  from  a  lease 
or  from  a  fee  interest  A  producer  may  treat 
as  a  separate  property  each  separate  and 
distinct  producing  reservoir  subject  to  the 
same  ri^t  to  produce  crude  oil,  provided  that 
such  reservoir  is  recognized  by  the 
appropriate  governmental  regulatory 
authority  as  a  producing  formation  that  is 
separate  and  distinct  from,  and  not  in 
communication  with,  any  other  producing 
formation.  [Emphasis  added.) 

The  companion  regulatory  concept 
that  gave  significctnce  to  the  "property” 
definition  of  the  Mandatory  Petroleum 
Price  Regulations  was  the  concept  of  a 
“base  production  control  level”  (BPCL). 
A  BPCX.  was  a  historical  benchmark 
figure  through  which  a  domestic 
producer  of  crude  oil  measured  current 
production  from  a  “property”  against 
production  from  corresponding  acreage 
and  during  the  corresponding  month  in  a 
base  year  to  determine  the  amounts  of 
“new”  and  “old”  crude  oil  ‘  for  which 
that  producer  could  charge  lower  tier 
ceiling  prices  *  and  upper  tier  ceiling 
prices.^ Thus,  the  “ri^t  to  produce,”  not 
the  specific  nature  of  the  ownership 
interest,  determined  the  “property”  from 
which  a  producer  of  crude  oil  measured 
production  and  compared  it  to  the 
relevant  BPCL  to  determine  the  prices 
that  could  be  charged  pursuant  to 


*Thi8  interpretation  addresses  only  the 
circumstances  set  forth  by  D.  H.  Hunt  under  which 
the  rights  to  produce  crude  oil  constitute  a 
“property.”  Unitized  properties  and  certain  other 
types  of  properties  may  be  different  from  properties 
diat  were  originally  determined  by  the  right  to 
produce  crude  oil  that  existed  in  1972.  However,  this 
interpretation  does  not  address  such  circumstances. 

*The  Cost  of  Living  Council  (CLC)  promulgated 
regulations  applicable  to  the  petroleum  industry 
that  included  a  definition  of  “property”  which  was 
set  forth  in  6  CFR  150.354(b).  38  FR  22538  (August  22, 
1973).  The  definition  of  “property”  adopted  by  the 
CLC  was  the  same  as  the  definition  first  adopted  by 
the  DOE. 

*The  definitions  of  “BPCL”,  “new  crude  oH’*  and 
“old  crude  oil"  were  set  forth  in  10  CFR  212.72. 

'Lower  tier  ceiling  prices  were  determined 
pursuant  to  10  CFR  21273. 

'Upper  tier  ceiling  prices  were  determined 
pursuant  to  10  CFR  21274. 


Subpart  D.  That  the  “right  to  produce” 
was  central  to  the  regulatory  definition 
of  property  in  §  212.72  is  implicit  in  the 
definition  itself.' 

The  agency  has  interpreted  the 
definition  of  “property”  in  several 
rulings.  Ruling  1975-15, 40  FR  40832 
(September  4. 1975)  addressed  the 
definition  of  property,  explaining  that  “a 
producer  must  look  to  the  limits  of  the 
right  to  produce  crude  oil  in  defining  a 
particular  property.”  'It  was  this  ri^t  to 
produce  crude  oil  that  was  emphasized 
in  Ruling  1977-1, 42  FR  3628,  3633 
Qanuary  19, 1977): 

The  right  to  produce.  FEA  Ruling  1975-15 
made  it  dear  tiiat  the  property  concept  is  one 
that  begins  with  “the  right  to  produce  crude 
o//."  Consistent  with  the  discussion  above  of 
the  common  meaning  of  that  term  as  being 
generally  synonymous  with  the  concept  of 
“working  interest"  the  analysis  of  property 
will  generally  begin  with  identifying  the  one 
or  more  “premises”  or  “tracts”  described  in 
the  instrument  that  confers  the  right  to 
produce.  Generally  speaking.  *  *  *  the 
“premises”  as  to  which  the  right  to  produce 
exists  will  generally  be  described  in  terms  of 
surface  acreage — commonly  referred  to  as  a 
“tract." 

Ruling  1977-1,  at  3631-2,  also 
explained  the  manner  in  which  a 
“property”  was  identified  by  associating 
it  with  the  right  to  produce  crude  oil 
described  in  a  lease: 

FEA  has  conduded  that  the  literal  meaning  of 
the  term  “property.”  as  defined  by  FEA  is 
generally  to  be  understood  as  synonymous 
with  die  physical  “tract”  or  “premises”  as  to 
which  a  woridng  interest  is  established  by  an 
oil  and  gas  lease,  or  by  a  fee  interest  *  *  *. 

*  *  •  *  • 

*  *  *  pea  has  conduded  that  CLC  (Cost  of 
Living  Council)  by  its  definition  of  the  term 
“property”  intended  to  refer  to  the  premises 
described  in  the  oil  and  gas  lease  pursuant  to 
which  crude  oil  was  being  product  *  *  *. 

The  term  “lease”  has  been  generally 
defined,  for  purposes  of  oil  and  gas  law,  as 
“[t]he  instrument  by  which  a  leasehold  or 
woiking  interest  is  created  in  minerals. 

*  *  *”  Williams  and  Meyers,  Manual  of  Oil 
and  Gas  Terms  at  240-241  (3d  ed.  1971). 

Therefore,  D.  H.  Hunt  was  required  to 
determine  his  “properties”  by  referring 
to  the  limits  of  the  right  to  produce  crude 
oil  as  specified  in  the  oil  cmd  gas  leases 
applicable  to  the  premises.  TUs 
principle  was  consistently  applied 
throu^out  the  term  of  the  crude  oil 


•Grigsby  V.  DOE,  585  F.2d  1089, 1083  (197^.  cert 
denied  440  U.S.  908  (1979). 

'Ruling  1975-15  addressed  the  definition  of 
“property”  for  purposes  of  computing  “base 
production  control  level”  (K’CL).  BPCL  was  defined 
in  10  CFR  21272  and  basically  referred  to  the 
number  of  barrels  of  domestic  crude  oil  produced 
and  sold  from  a  property  during  1972 
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price  regulations.^**  Changes  in  the  right 
to  produce  crude  oil  as  evidenced  by  a 
lease  were  determinative  of  the 
“property”  from  which  crude  oil  was 
produced.  Thus,  changes  occurring  since 
1943  in  the  rights  to  produce  crude  oil 
from  the  acreage  which  originally 
formed  the  Watson  lease  and  the  Scott 
lease  #2  resulted  in  the  formation  of 
separate  rights  to  produce  that  were 
considered  to  be  separate  properties 
pursuant  to  Subpart  D. 

Although  all  prior  assignments  of 
interests  in  the  Watson  lease  and  the 
Scott  lease  #2  had  transferred  the  entire 
acreage  of  each  lease  intact,  Conoco's 
1953  “Partial  and  Conditional 
Assignment"  to  Trinity  of  560  acres  of 
the  Watson  lease  and  600  acres  of  the 
Scott  lease  #2  divided  into  separate 
properties  each  of  the  original  rights  to 
produce  from  the  640  acre  Watson  lease 
and  the  640  acre  Scott  #2  lease  that 
were  created  by  the  1943  leases. 
Conoco’s  1943  leases,  covering  the 
Watson  lease  and  the  Scott  #2  lease, 
were  for  10  years  and  as  long  thereafter 
as  drilling  operations  were  conducted  in 
good  faith.  D.  H.  Hunt  contends  that  the 
requirement  to  continue  drilling 
operations  set  forth  in  the  original  1943 
leases  requires  that  those  leases  must  be 
the  basis  for  defining  the  properties  for 
the  petroleum  price  regulations. 
However,  Conoco  had  conducted 
drilling  operations  and  had  continuing 
rights  beyond  the  original  10  year 
period,  under  which  it  could  convey  an 
interest  in  the  leases  to  Trinity  in  1953. 
Conoco's  retention  of  40  acres  and  one 
well  from  the  Scott  lease  #2  and  80 
acres  and  two  wells  ftom  the  Watson 
lease  when  it  transferred  its  interests  to 
Trinity  did  not  interfere  with  the  original 
right  to  produce  stemming  fix)m  the 
leases  executed  in  1943.  By  Conoco’s 
continued  operation  of  portions  of  the 
original  tracts  it  maintained  the  rights  to 
the  entirety  of  both  tracts,  any  part  of 
which  it  could  legally  assign  to  Trinity. 


^'‘Indiana  Farm  Bureau  Cooperative  Association, 
Inc.,  Interpretation  1979-21, 44  FR  60270  (October 
19, 1979); /oAn  D.  Manley  UI,  interpretation  1878-15, 
43  FR  19824  (May  9, 1978);  Texaco,  Inc., 
Interpretation  1977-42, 42  FR  64104  (December  22, 
1977);  Shell  Oil  Co.,  Interpretation  1975-4, 42  FR 
23728  (May  la  1977). 

Further,  Congress  enacted  the  Energy  Policy  and 
Conservation  Act  Pub.  L  94-183,  which,  inter  aHa, 
defined  “old  crude  oil  production”  as  **lhal  vwlume 
of  crude  oil  produced  and  sold  from  a  property  in  a 
month  which  is  equal  to  or  less  than  the  volume  of 
old  crude  oil,  as  defined  in  1 212.72  of  Title  10,  Code 
of  Federal  Regulations  (as  in  effect  on  November  1, 
1975)  *  *  Thiia,  Congress  examined  and 
approved  of  {  212.72  with  the  knowledge  that  it  had 
been  previously  interpreted  by  the  FEA.  Moreover, 
Congress  recently  enacted  the  Windfall  Profit  Tax 
on  Domestic  Crude  Oil  Act  Pub.  L  98-223,  26  U.S.C 
4988  et  seq.  which  explicitly  adopted  the  DOE's 
regulatory  definitions,  including  that  for  “property", 
as  the  basis  for  the  new  tax  system. 


When  Conoco  executed  the  “Partial 
and  Conditional  Assignment”  of  its 
interests  in  the  Watson  lease  and  the 
Scott  lease  #2  to  Trinity  in  1953,  it 
reserved  three  wells  with  40  acres 
surrounding  each  and  certain  continuing 
rights.  The  principal  rights  that  Conoco 
reserved  were  the  right  to  receive 
royalties  and  the  right  to  a  reassignment 
of  any  interest  in  leased  acreage  that  the 
Trinity  desired  to  relinquish.  In  addition, 
the  agreement  contained  some  minor 
requirements  obligating  Trinity  to  drill 
test  wells,  survey  the  acreage,  keep 
records,  pay  taxes  and  rentals,  protect 
the  acreage  from  drainage  by  wells  on 
adjoining  lands,  plus  several  other 
requirements.  D.  H.  Hunt  contends  that 
the  nature  of  these  rights  and  interests 
retained  by  Conoco  indicates  that  a 
complete  assignment  was  not  intended. 
However,  the  retention  of  producing 
acreage  and  certain  continuing  rights  set 
forth  in  the  assignment  agreement  does 
not  negate  the  conveyance  of  a 
leasehold  interest  to  Trinity.  Although 
all  of  the  rights  reserved  by  Conoco  are 
not  specifically  addressed.  Ruling  1977-1 
makes  clear  that  even  the  retention  of 
the  rights  to  receive  royalties  and  to  a 
reversionary  interest  in  the  leasehold 
are  typical  features  of  an  oil  and  gas 
lease.  Indeed,  Ruling  1977-1,  at  3634, 
states  that: 

the  modem  oil  and  gas  lease  typically 
conveys  a  right  to  produce  which  must  be 
exercised  within  a  specific  period  in  order  for 
production  rights  to  be  retained  by  the  lessee 

*  *  *.  Accordingly,  most  oil  and  gas  leases 
confer  a  right  to  produce  as  to  an  area  within 
which  exploration  and  development  by  the 
lessee  can  reasonably  be  expected  widiin  a 
reasonable  time — ^five  years  is  typical. 

Thus,  the  DOE  anticipated  that  leases 
could  revert  back  to  the  lessor  without 
affecting  the  limits  of  the  right  to 
produce  described  in  the  lease.  Further, 
Ruling  1977-1,  at  3629,  makes  it  clear 
that  “a  share  of  production  or  proceeds 

*  •  •  described  as  a  ‘royalty  interest’  ” 
is  “typically  retained  by  the  holder  of 
the  mineral  interest.”  Moreover,  the  1953 
assignment  agreement  specifically 
construes  Tri^ty’s  obligations  and  the 
interests  reserved  by  Conoco  as 
covenants  and  not  as  limitations  on  the 
title  of  the  leases.  Therefore,  the  DOE 
and  the  parties  themselves  recognized 
that  the  reservations  expressed  in  the 
1953  assignment  agreement  do  not  limit 
the  transfer  of  title  to  a  leasehold 
interest  in  the  specified  acreage.  Indeed, 
the  assigmnent  is  a  lease  that  delineates 
separate  rights  to  produce  crude  oil. 

Accordingly,  the  1953  assignment 
created  two  rights  to  produce  from  the 
Watson  lease  and  separate  rights  to 
produce  iftom  the  Scott  #2  lease  for 
purposes  of  the  crude  oil  price 


regulations.  With  respect  to  the  Scott 
lease  #2,  Conoco  retained  the  right  to 
produce  crude  oU  fi'om  40  acres 
surrounding  Conoco  well  No.  1,  and 
Trinity  received  an  assignment  of  the 
right  to  produce  crude  oil  from  the 
balance  of  the  600  acres.  Similarly, 
Conoco  retained  the  right  to  produce 
crude  oil  from  40  acres  surrounding  each 
of  Conoco’s  wells  No.  1  and  No.  2  on  the 
Watson  lease,  and  Trinity  received  an 
assignment  of  the  right  to  produce  crude 
oil  from  the  balance  of  the  560  acres. 

Thus,  each  of  the  successors  to 
Trinity’s  interests  in  the  Watson  lease 
and  the  Scott  #2  lease  (i.e.,  Messrs. 

Rush  and  Hunt  on  August  20, 1954) 
received  the  right  to  produce  crude  oil 
set  forth  in  the  1953  assignment  to 
Trinity.  From  the  facts  presented,  no 
additional  transfers  of  interest  in  the 
premises  occurred  until  the  January  4, 
1978  farm-out  agreement  under  which  D. 
H.  Hunt  acquired  his  interest.  Therefore, 
for  purposes  of  the  Mandatory 
Petroleum  Price  Regulations  fire  limits  of 
the  rights  to  produce  crude  oil  set  forth 
in  Conoco’s  1953  assigmnent  of  certain 
oil  and  gas  leasehold  interests  in  the 
Watson  lease  and  the  Scott  lease  #2  to 
Trinity  define  the  properties  from  which 
crude  oil  prices  were  determined. 

However,  the  farm-out  agreement 
between  Messrs.  Rush  and  D.  H.  Hunt 
executed  in  1978  did  not  create  any 
separate  “properties”.  The  definition  of 
“property”  was  not  dependent  on  the 
continued  effectiveness  of  a  specific 
lease  agreement.  Accordingly,  a  farm- 
out  agreement  conferring  a  limited  right 
to  produce  crude  oil  and  involving  the 
same  acreage  which  constituted  a 
“property”  pursuant  to  Subpart  D  did 
not  alter  the  existing  “property.” 

Therefore,  D.  H.  Hunt’s  production, 
which  beg€ui  in  1978  fi'om  the  acreage 
subject  to  the  farm-out  agreement  did 
not  qualify  as  stripper  well  crude  oil. 
Although  Conoco  certified  as  stripper 
well  properties  in  1973  and  in  1978  the 
production  fiom  the  wells  it  retains  on 
acreage  that  was  part  of  the  Watson 
lease  and  the  Scott  lease  #2  in  1943,  the 
properties  operated  by  D.  H.  Hunt  were 
not  identical  with  the  rights  to  produce 
created  by  the  leases  executed  in  1943. 
Thus,  the  rights  to  {voduce  described  in 
the  December  4, 1953  assignment  firim 
Conoco  to  Trinity  of  a  leasehold  interest 
in  560  acres  of  the  Watson  lease  and  600 
acres  of  the  Scott  lease  #2  defined  the 
properties  in  which  D.  H.  Hunt 
possesses  an  interest.  Neither  the  1978 
farm-out  agreement,  nor  any  other 
assignments  of  interest  that 
subsequently  transferred  the  rights  to 
produce  fiom  the  acreage  which 
originally  formed  the  Watson  lease  and 
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the  Scott  lease  #2  that  Trinity  received 
in  1953  created  separate  rights  to 
produce  that  were  separate  properties 
pursuant  to  Part  212,  Subpart  D. 


Issued  in  Washington,  D.C.,  on  June  24, 
1981. 

Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 


Appendix  B.— Responses  to  Petitions  for  Reconsideration 


Petitioner 

Interpretation 

Qiant  Industries,  Inc.,  1981-2,  46  FR  27279  (May  18, 1961) _  May  23. 

1961).  ■  , 

Interpretation:  Giant  Industries.  Inc. 

1981-2 

Petitionen  The  Crude  CompEuiy 
Date:  May  23, 1981 

This  responds  to  The  Crude 
Company's  (TCC’s)  petition  seeking 
reconsideration  of  Giant  Industries,  Inc., 
Interpretation  1981-2,  issued  on  January 
6, 1981. 

Interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  (DOE)  may  be  reconsidered  only 
in  certain  limited  circumstances.  In  such 
cases,  the  burden  is  on  the  petitioner  to 
demonstrate  that  the  interpretation  was 
erroneous  in  fact  or  in  law,  or  that  the 
result  reached  in  the  interpretation  was 
arbitrary  or  capricious.  10  CFR  205.85(f). 

Interpretation  1981-2  concluded  that 
paragraph  8  of  the  agreement  between 
Giant  Industries,  Inc.  (Giant)  and  TCC 
failed  to  specify  a  termination  date  and 
therefore  Giant  had  not  affirmatively 
consented  to  termination  of  the 
supplier/purchaser  relationship  in  a 
manner  consistent  with  the  strict 
requirements  of  S  211.63(d)(l)(i).* 

'TCC's  petition  for  reconsideration 
raises  several  arguments  to  support  its 
view  that  Interpretation  1981-2  is 
erroneous  in  fact  and  law.  TCC 
contends  that  the  termination  provisions 
of  10  CFR  211.63(d)(l)(i)  were  subject  to 
a  valid  waiver  of  its  protection  by  the 
voluntary  and  uncoerced  act  of  the 
purchaser.  TCC  further  contends  that 
even  if  these  provisions  could  not  be 
waived,  the  termination  provisions  of 
the  contract  between  it  and  Giant 
complied  with  the  regulation. 


'Executive  Order  12287, 46  FR  9909  Qanuary  30, 
1981)  exempted  all  crude  oil  and  reGned  petroleum 
products  bvm  the  price  and  allocation  controls 
adopted  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973  (EPAA),  as  amended.  Pub.  L 
No.  93-159  (November  27, 1973],  15  U.S.C.  i  751  et 
seq.  (1976).  This  Order  was  effective  at  12.-01  a.m., 
]anuary  28, 1981.  Because  the  issue  presented  here 
for  review,  whether  there  was  requisite  consent  to 
terminate  the  supplier/purchaser  relationship  by 
Giant  pertained  to  a  period  governed  by  the 
Mandatory  Petroleum  Allocation  and  Price 
Regulations,  it  is  necessary  to  resolve  the  issue  in 
order  to  determine  whether  TCC  complied  with  the 
regulations  during  the  period  prior  to  January  28, 
1981. 


Interpretation  1981-2  is  correct  in  both 
fact  and  law.  Giant  could  have  waived 
its  option  to  terminate  its  January  22, 

1979  contract  with  TCC  by  giving  its 
advance  consent  only  if  the  express 
regulatory  requirements  set  foi^  in 
§  211.63(d)(l)(i)  were  satisfied.  Because 
the  contract  between  Giant  and  TCC  did 
not  include  a  specific  termination  date, 
the  termination  provisions  of  the 
contract  between  Giant  and  TCC  were 
insufficient  to  constitute  such  consent 
by  Giant  in  accordance  with  the  strict ' 
requirements  of  §  211.63(d)(l)(i). 

Because  TCC  has  failed  to 
demonstrate  that  the  Interpretation  is 
erroneous  in  fact  or  in  law,  or  that  the 
Interpretation  is  arbitrary  or  capricious, 
the  petition  for  reconsideration  is 
denied.  The  denial  of  TCC’s  petition  for 
reconsideration  is  a  final  order  of  the 
Department  of  Energy  fiom  which  the 
petitioner  may  seek  judicial  review. 

Petition  for  Reconsideration 

Interpretation:  Southwestern  Refining 

Co.,  Inc.,  1981-7 
Petitioner  Johnson  Oil  Co.,  Inc. 

Date:  June  16, 1981 

This  responds  to  Johnson  Oil 
Company,  Inc.’s  (Johnson’s)  petition 
seeking  reconsideration  of  Southwestern 
Refining  Co.,  Inc.  (Southwestern), 
Interpretation  1981-7,  issued  on  March 
12, 1981. 

Interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  (DOE)  may  be  reconsidered  only 
in  certain  limited  circumstances.  In  sudi 
cases,  the  burden  is  on  the  petitioner  to 
demonstrate  that  the  interpretation  was 
erroneous  in  fact  or  in  law,  or  that  the 
result  reached  in  the  interpretation  was 
arbitrary  or  capricious.  10  CFR  205.85(f). 

Interpretation  1981-7  concluded  that 
since  paragraph  8  of  the  contractual 
agreement  between  Southwestern  and 
Johnson  did  not  give  notice  of  a  specific 
termination  date.  Southwestern  had  not 
consented  to  termination  of  the 
supplier/ purchaser  relationship  in  a 
marmer  consistent  with  the  strict 
requirements  of  §  211.63(d)(l)(i). 

In  support  of  its  view  that 
Interpretation  1981-7  is  arbitrary  and 


capricious  and  erroneous  in  fact  and 
law,  Johnson  contends  that  DOE  lacked 
the  authority  and  jiuisdiction  to  issue 
Interpretation  1981-7  and  failed  to 
inquire  about  or  consider  all  relevant 
factors,  and  that  paragraph  8  of  the 
Southwestem/Johnson  contract 
complied  with  the  termination  provision 
of  S  211.63(d)(l)(i). 

Interpretation  1981-7  is  correct  in  both 
fact  and  law  and  is  neither  arbitrary  nor 
capricious.  The  DOE  has  the  primary 
responsibility  to  issue  interpretations  of 
its  own  regulations.  See  10  CFR  Part  205, 
Subpart  F. 

An  interpretation  is  issued  on  the 
basis  of  the  information  provided  in  the 
request,  unless  that  information  is 
supplemented  by  other  information 
brought  to  the  attention  of  the  General 
Coimsel.  See  10  CFR  Part  205,  Subpart  F. 
The  DOE  had  sufficient  facts  before  it 
on  which  to  base  Interpretation  1981r-7 
and  no  additional  information  was 
brought  to  its  attention  at  the  time. 
Moreover,  any  new  facts  contained  in 
Johnson’s  petition  for  reconsideration  do 
not  alter  the  conclusion  reached  in 
Interpretation  1981-7. 

Southwestern  could  have  given 
advance  consent  to  terminate  the 
Southwestem/Johnson  contract,  but 
only  if  the  express  regulatory 
requirements  set  forth  in  §  211.63(d)(l)(i) 
were  satisfied.  Because  the  contract 
between  Southwestern  and  Johnson  did 
not  include  a  specific  termination  date, 
paragraph  8  was  insufficient  to 
constitute  such  consent  by 
Southwestern  in  accordance  with  the 
requirements  of  §  211.63(d)(l)(i). 

An  interpretation  does  not  take  into 
account  any  hcutlship  that  might  result 
to  any  person  from  the  application  of  the 
regulations.  Requests  for  exception  from 
DOE  regulations  should  be  addressed  to 
the  Office  of  Hearings  and  Appeals. 

Because  Johnson  has  failed  to 
demonstrate  that  Interpretation  1981-7 
is  erroneous  in  fact  or  in  law.  or  that  the 
interpretation  is  arbitrary  or  capricious, 
the  petition  for  reconsideration  is 
denied.  The  denial  of  Johnson’s  petition  ^ 
for  reconsideration  is  a  final  order  of  the' 
Department  of  Energy  from  which  the 
petitioner  may  seek  judicial  review. 


Appendix  C.— Cases  Dismissed 


^  Requester 

Category 

Data 

dismissad 

A-69S.._  Key  01  Co _ 

Procedural 

..  May28. 

A-600.„  Poworine  ON  Co_ 

Procedural _ 

„  Junes. 

A-633..-  Compton  Cotp — 

Prloa  _ 

...  June  17. 

A-517_  Risser  ON  Corp-.- 

Allocation  and 
price. 

July  30. 

A-472.-.  ChNdress  ON  Co.. 

Allocation  and 
price. 

August  14. 

A-506-..  Clardy  ON  Co _ 

Allocation  and 

August  14. 

pric*. 
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Appendix  C.— Cases  Cw/n^sec^— Continued 


^  ReqiMSter 

Category 

Date 

dismissed 

A-507_..  Western 

Allocation  and 

August  14. 

Marketing,  Inc. 

price. 

A-466....  MarshaH  08 

Price . 

...  August  19. 

Carp. 

A-467.-.  MarshaU  08 

Corp. 

Price . 

...  August  19. 

A-455....  Ezell  Oil  Co _ 

.  Allocaition  end 
price. 

August  19. 

[FR  Doc.  81-27218  Filed  9-17-81: 8:45  am] 
BILUNO  CODE  64S(M>1-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  526, 545,  and  563 
[No.  81-436] 

Amendments  on  Rates  of  Return 
Payable  on  Savings  Accounts 

July  31. 1981. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

action:  Final  amendments. 

summary:  On  June  25, 1981,  the 
Depository  Institutions  Deregulation 
Committee  adopted  a  schedule  to  phase 
out  interest-rate  ceilings  on  all  savings 
accounts  with  fixed  terms  at  depository 
institutions  whose  accounts  are  insured 
by  either  the  Federal  Deposit  Insurance 
Corporation  or  the  Federal  Savings  and 
Loan  Insurance  Corporation.  It  also 
removed  the  existing  “cap”  on  the 
ceiling  rate  of  return  payable  by  such 
institutions  on  accounts  of  2^  up  to  four 
years.  Under  the  schedule,  interest-rate 
ceilings  on  fixed-term  savings  accounts 
also  would  have  been  eliminated  in 
steps  over  a  four-year  period.  However, 
on  July  31, 1981,  the  United  States 
District  Court  for  the  District  of 
Columbia  ruled  that  the  schedule  was 
invalid  insofar  as  it  would  have 
eliminated  emy  differential  in  interest- 
rate  ceilings  for  accounts  in  existence  on 
December  10, 1975.  Therefore,  by  its 
action  today,  the  Board  is  conforming  its 
regulations  only  to  the  Committee’s 
action  on  accounts  of  up  to  four 
years.  In  addition,  to  grant  institutions 
greater  flexibility,  the  Board  is 
authorizing  the  issuance  of  fixed-term 
accounts  with  variable  rates  and  is 
permitting  institutions  to  pay  interest  in 
the  form  of  a  discount  for  any  account 
exempt  from  interest-rate  ceilings. 
EFFECTIVE  DATE:  August  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Peter  M.  Barnett  (telephone  (202)  377- 
6445),  Office  of  General  Counsel, 

Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW.,  Washington,  D.C.  20552. 
SUPPLEMENTARY  INFORMATION: 


Rate  of  Return 

By  the  Depository  Institutions 
Deregulation  and  Monetary  Control  Act 
of  1980  (Pub.  L.  No.  96-221,  tit.  II;  94  Stat. 
134  (1980)),  Congress  created  the 
Depository  Institutions  Deregulation 
Conunittee  (the  “Committee”)  and 
transferred  to  the  Committee  the 
authority  to  limit  the  maximum  rates  of 
return  payable  on  savings  accounts  at 
depository  institutions  whose  accounts 
are  insured  by  either  the  Federal 
Deposit  Insurance  Corporation  (FDIC)  or 
the  Federal  Savings  and  Loan  Insurance 
Corporation  (FSLIC).  At  its  meeting  of 
June  25, 1981,  the  Conunittee  removed 
the  existing  “cap”  on  the  ceiling  rate  of 
return  payable  on  small  saver 
certificates  (“SSCs”)  with  an  original 
maturity  of  2Vfe  years  up  to  foiu  years, 
and  adopted  a  schedule  to  eliminate 
interest-rate  ceilings  entirely  on  all 
savings  accounts  with  a  fixed  maturity. 
See  48  FR  37020  (July  17, 1981).  The 
Committee  provided  that,  effective 
August  1. 1^1,  institutions  would  be 
permitted  to  pay  a  rate  tied  to  the 
average  2V^-year  yield  on  U.S. 
Department  of  the  Treasury  securities 
on  SSCs  with  matiuities  of  at  least  2^ 
but  less  than  4  years,  and  would  not  be 
subject  to  a  maximum  rate  limitation  on 
certificate  accoimts  of  4  years  or  more. 

However,  on  July  31, 1981,  the  United 
States  District  Court  for  the  District  of 
Columbia,  while  upholding  the 
Committee’s  action  with  respect  to 
SSCs.  declared  the  Committee’s  action 
adopting  a  schedule  to  eliminate 
interest-rate  ceilings  on  all  savings 
accounts  with  a  fixed  maturity  to  be 
invalid  insofar  as  it  would  have 
eliminated  any  differential  in  interest- 
rate  ceilings  for  accoimts  in  existence  on 
December  10. 1975,  and  directed  the 
Committee  to  rescind  its  action.  United 
States  League  of  Savings  Associations 
V.  Depository  Institutions  Deregulation 
Committee,  Civ.  Action  No.  81-1666 
(D.D.C.,  July  31, 1981).  This  decision 
invalidated  the  Committee’s  action 
eliminating  interest-rate  ceilings  for 
certificate  accounts  with  an  original 
maturity  of  four  years  or  more  which 
was  to  be  effective  on  August  1, 1981. 
Therefore,  the  Board  is  conforming  its 
regulations  only  to  that  part  of  the 
Committee  action  that  was  upheld  by 
the  District  Court. 

Sections  526.2  and  526.3  of  the 
Regulations  for  the  Federal  Home  Loan 
Bank  System  govern  the  rate  of  return 
payable  on  savings  accounts  by 
members  of  the  Bank  System  other  than 
mutual  savings  banks  whose  accounts 
are  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  an  institution 
whose  home  office  is  located  in  Guam. 


The  regulations  provide  that  member 
institutions  may  pay  the  maximum  rate 
of  return  permitted  by  12  CFR  1204.106 
on  savings  accounts  with  maturities 
from  2  Vs  up  to  4  years.  On  savings 
accounts  with  maturities  of  4  years  or 
more,  the  rate  limitations  contained  in 
§  526.3  continue  to  apply. 

Fixed  or  Variable  Rates 

Board  regulations  governing  the  terms 
of  fixed-term  savings  deposits  of  Federal 
associations  (12  CFR  545.1-3,  545.2)  and 
fixed-term  accoimts  of  insured 
institutions  (12  CFR  563.3-1)  provide 
only  for  the  payment  of  interest  at  a 
fixed  rate  determined  at  the  time  the 
deposit  was  accepted.  However, 
pursuant  to  {  526.3-1,  no  restrictions  an 
maximum  rates  of  return  apply  to 
certificate  accounts  of  $100,000  or  more 
($50,000  or  more  if  the  issuing  member’s 
home  office  is  in  Puerto  Rico)  with  a 
term  of  at  least  14  days.  In  addition, 
effective  August  1, 1981,  members  will 
be  able  to  pay  interest  on  SSCs  at  the 
average  2V&-year  yield  on  Treasury 
securities.  In  issuing  these  accounts,  or 
other  accounts,  institutions  may  desire 
to  pay  interest  at  a  rate  that  changes 
over  the  term  of  the  deposit. 

Accordingly,  the  board  is  eliminating 
the  requirement  that  savings  accounts 
with  fixed  terms  also  have  fixed  rates. 
Institutions  may  provide  for  payment  of 
interest  at:  (1)  A  fixed  rate,  (2)  a  rate 
that  varies  according  to  a  schedule,  or 
(3)  a  rate  that  varies  according  to  an 
index  or  formula.  In  any  case,  the  rate, 
schedule,  index  or  formula  must  be 
specified  at  the  time  the  deposit  is 
accepted  and  disclosed  on  the 
certificate  or  other  evidence  of  account. 
This  action  permits  institutions  full 
flexibility  in  offering  all  types  of 
accounts  with  fixed  terms,  including 
SSCs  and  certificate  accounts  of 
$100,000  or  more,  and  reduces 
unnecessary  restrictions  on  terms  of 
savings  accounts.  However,  for  accounts 
subject  to  interest-rate  ceilings,  the  rate 
of  interest  never  may  exceed  the 
applicable  ceiling  rate. 

Discounts 

Current  Board  regulations  (12  CFR 
545.1-3,  563.3-1)  permit  the  payment  of 
interest  on  fixed-term  savings  accounts 
in  the  form  of  a  discount  only  in  the  case 
of  accounts  exempt  fi'om  rate  ceilings 
because  the  amount  received  by  the 
institutions  exceeds  $100,000  ($50,000  in 
Puerto  Rico).  'These  regulations  have 
been  amended  to  permit  payment  of 
interest  in  the  form  of  a  discount  for  any 
account  exempt  from  the  interest-rate 
ceilings  regardless  of  the  amount 
received  by  the  institution.  Although 
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only  accounts  in  excess  of  $100,000 
currently  are  exempt  from  interest-rate 
ceilings  and  the  amendments  do  not 
change  the  effect  of  ciurent  regulations, 
the  Board  is  taking  this  opportunity  to 
relieve  a  potential  restriction 
prospectively. 

Other  Amendments 

In  addition  to  the  amendments 
described  above,  the  Board  is  making 
technical  amendments  in  provisions  (12 
CFR  545.1-1,  545.4,  and  563.3-1)  relating 
to  early  withdrawal  that  cross-reference 
12  CFR  526.7  and  has  made  conforming 
amendments  in  the  provision  (12  CFR 
526.2]  governing  the  rate  payable  on 
renewal  of  a  certificate  account  The 
Board  also  is  restating  in  §  526.3  the 
reference  rate  for  four-year  accounts 
issued  prior  to  January  1, 1980.  While 
these  accounts  no  longer  may  be  issued, 
existing  accounts  may  be  renewed 
pursuant  to  §  526.2 

The  Board  finds  that  notice  and  public  . 
procedure  with  respect  to  the 
amendments  pursuant  to  12  CFR  508.11 
and  5  U.S.C.  553(b)  is  unnecessary 
because  (1)  the  amendments  conform 
the  Board’s  xegulations  on  rate 
limitations  to  regulations  of  the 
Committee  and  (2)  it  is  in  the  public 
interest  to  give  consumers  the  benefits 
of  higher  rates  of  return  on  savings  and 
to  give  insured  institutions  increased 
flexibility  in  designing  in8tr\iments  to 
attract  savings.  The  Board  finds  that  the 
effective  date  of  these  amendments 
pursuant  to  12  CFR  508.14  and  5  U.S.C. 
553(d)  is  unnecessary  for  the  same 
reasons  and  therefore  makes  these 
amendments  effective  August  1, 1981. 

Accordingly,  the  Board  hereby 
amends  Parts  526,  545  and  563  of 
Subchapters  B.  C  and  D,  respectively. 
Chapter  V,  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  526— LIMITATIONS  ON  RATE  OF 
RETURN 

1.  Revise  paragraph  (a)  and  paragraph 
(b)(2)  of  §  526.2  to  read  as  follows: 

§  526.2  Maximum  rata  of  ratum. 

(a)  Prohibition  on  paying  more  than 
the  maximum  prescribed  rate.  No 
member  shall  pay  a  return,  directly  or 
indirectly,  by  any  means  whatsoever, 
exceeding  the  applicable  maximum  rate 
prescribed  in  this  Part 
Exceptions.  •  *  • 
***** 

(2)  Certificate  account  At  the  rate 
specified  in  the  certificate,  for  such 
period,  including  any  renewal  period,  as 
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the  account  remains  outstanding;  except 
that: 

(i)  Six-month  (26-week)  certificate 
accounts  issued  pursuant  to  §  1204.104  of 
this  title  may  not  be  issued  or  renewed 
at  any  rate  in  excess  of  the  applicable 
maximum  provided  for  by  §1204.104; 

(ii)  Certificate  accmmts  with 
matmities  of  at  least  ZVz  but  less  than  4 
years  issued  piu^uant  to  §  1204.106  of 
this  title  may  not  be  issued  or  renewed 
at  any  rate  in  excess  of  the  applicable 
maximum  provided  for  by  §1204.106; 
and 

(iii)  Certificate  accounts  with 
maturities  of  4  years  or  more  and  issued 
prior  to  January  1, 1980,  subject  to 

§  526.3(a)(6)(ii),  may  not  be  renewed  at  a 
rate  in  excess  of  the  applicable 
maximum  rate  provided  for  by 
§526.3(a)(6)(ii). 

***** 

2.  Revise  paragraphs  (a)  and  (c)  of 
§  526.3  in  their  entirety  to  read  as 
follows: 

§  526.3  Maximum  rates  of  return  payable 
by  members  on  savings  accounts. 

(а)  A  member  may  pay  an  annual  rate 
of  return  (disregard^  the  effect  of 
compounding]  on  savings  accounts  of 
less  than  $100,000  ($50,000  if  the  issuing 
member’s  home  office  is  in  Puerto  Rico 
and  the  member  does  not  advertise  or 
promote  the  account  outside  Puerto 
Rico]  not  to  exceed  the  following: 

(1)  5.25  percent — on  savings  accounts 
subject  to  automatic  transfers  to  the 
member  or  to  a  demand  or  deposit 
accoimt  of  tiie  same  accountholder, 
made  as  a  normal  practice,  pursuant  to 
an  agreement  with  the  accountholder,  to 
cover  checks,  drafts,  or  simileir 
instruments  drawn  by  the  accountiiolder 
on  the  member; 

(2)  5.50  percent— on  regular  accounts; 

(3)  6.00  percent — on  notice  accounts, 
except  public  unit  accounts  which  may 
receive  a  rate  of  return  as  provided  in 
paragraph  (c)  of  this  section,  and 
certificate  accounts  with  a  term  or 
qualifying  period  of  at  least  90  days  or 
more; 

(4)  6.50  percent— on  certificate 
accounts  with  a  term  or  qualifying 
period  of  at  least  1  year  or  more; 

(5)  6.75  percent— on  certificate 
accounts  with  a  term  or  qualifying 
period  of  30  months  or  more; 

(б] (i)  7.50  percent— on  certificate 
accounts  with  a  term  or  qualifying 
period  of  4  years  or  more;  or 

(ii)  1  percent  below  the  average  four- 
year  rate  based  cm  the  yield  curve  for 
United  States  Treasury  securities  as 
determined  by  the  U.S.  Department  of 
the  Treasury  immediately  prior  to  the 
first  day  of  the  month— on  certificate 
accounts  with  a  term  or  qualifying 


period  of  4  yecurs  or  more  issued  on  or 
after  the  first  day  of  the  month: 

Provided.  The  account  was  issued  prior 
to  January  1, 1980,  or  renewed  pursuant 
to  paragraph  (b)(2](iii]  of  §  526.2.  No 
addition  to  any  such  account  shall  be 
accepted  during  the  term  of  the  account 

(7)  7.75  percent — on  certificate 
accounts  with  a  term  or  qualifying 
period  of  6  years  or  more; 

(8)  8.00  percent — on  certificate 
accounts  with  a  term  or  qualifying 
period  of  8  years  or  mote;  and 

(9)  Any  rate  prescribed  by  Part  1204  of 
this  title. 

***** 

(c)  Exceptions  as  to  terms  or 
qualifying  periods.  A  member  may  pay  a 
rate  of  return  not  exceeding  6iX)  percent 
on: 

(1)  A  public  unit  account  that  is  either 
a  certificate  account  with  a  maturity  of 
14  days  or  more  or  a  notice  accounL  or 

(2)  A  certificate  account  diat  qualifies 
as  a  retirement  account  under  401(d)  or 
408(a]  of  the  Internal  Revenue  Code  and 
has  term  of  3  years. 

A  member  may  pay  any  rate  of  return 
prescribed  by  paragraph  (a](6)(ii)  of  this 
section  or  Part  1204  of  this  title  (m  a 
public  unit  account  or  certificate 
account  that  qualifies  as  a  retirement 
account  Provided,  That  such  account 
meets  the  applicable  maturity 
requirements  of  those  provisions. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  545— OPERATIONS 

3.  Revise  paragraph  (b)(4]  of  §545.1-1 
to  read  as  follows: 

§545.1-1  Rates  of  return  on  savings 
accounts. 

***** 

(b)  Fixed-balance  bonus 
account  *  *  • 

***** 

(4)  If  any  part  of  a  fixed-balance 
bonus  account  is  withdrawn  before 
expiration  of  the  term,  a  penalty  shall  be 
applied  in  accordance  with  §  526.7  of 
this  chapter.  If  earnings  were  distributed 
on  the  account  before  the  withdrawal, 
deduction  shall  be  made  from  the 
amount  withdrawn  to  acfiust  for  the 
applicable  penalty. 
***** 

4.  Revise  the  first  sentence  of 
paragraph  (a),  and  paragraph  (b),  of 
§  545.1-3;  to  read  as  follows: 

§  545.1-3  Fixsd-tsrm  savings  deposit 
(a)  General.  In  addition  to  savings 
deposits  authorized  by  §  545.1-2,  a 
deposit  association  may  accept  savings 
deposits  for  fixed  period  of  time  and 
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bearing  rates  of  return  as  provided  in 
paragraph  (b)  of  this  section.  *  *  * 

(b)  Payment  of  interest.  Subject  to  the 
provisions  of  Part  526  of  this  chapter,  a 
deposit  association  may  pay  interest  at 
the  rate  determined  by  the  association 
at  the  time  that  the  deposit  is  accepted 
in  accordance  with  §  545.3.  The  annual 
rate  of  return  paid  on  a  savings  deposit 
either  may  be  fixed  at  the  time  the 
deposit  is  accepted  or  may  vary 
according  to  a  schedule,  index  or 
formula  specified  at  the  time  the  deposit 
is  accepted.  The  term  of  such  savings 
deposits  shall  be  at  least  (1)  90  days  or 

[2]  14  days  for  a  public  unit  account  as 
defined  in  §  526.1(m)  or  an  account  of 
$100,000  ($50,000  if  the  association’s 
home  office  is  in  Puerto  Rico)  or  more, 
but  not  more  than  10  years.  Such  savings 
deposits  may  provide  for  renewal  for 
successive  periods  not  exceeding  10 
years  from  each  renewal.  The  return  on 
such  accounts  may  be  in  the  form  of 
discount  only  in  the  case  of  certificates 
exempt  from  the  maximum  rates  of  Part 
526  of  this  chapter  and  Part  1204  of  this 
title. 

***** 

5.  Amend  §  545.2  by  redesignating 
paragraph  (c)  and  (d)  as  paragraphs  (d) 
and  (e),  respectively,  and  by  adding  a 
new  paragraph  (c)  fiiereto,  to  read  as 
follows; 

§  545.2  Evidence  of  account 
***** 

(c)  Disclosure.  Each  certificate 
evidencing  a  fixed-term  savings  deposit 
authorized  under  §  545.1-3  or  a 
certificate  account  authorized  under 

§  545.1-l(f)  of  this  Part,  whether 
incorporated  in  an  accoimt  book  or 
printed  as  a  separate  certificate,  shall 
display  in  easily  read  type: 

(1)  The  rate  of  interest  to  be  paid,  the 
basis,  frequency,  extent  and  limits  of 
any  variation  in  the  rate  over  the  term  of 
the  account,  and  the  dates  or  frequency 
at  which  such  return  is  distributable; 

(2)  The  amount  of  the  certificate  and 
the  date  on  which  it  is  issued; 

(3)  The  minimum  term  (or  for  a 
savings  deposit,  the  term]  and  minimum 
balance; 

(4)  The  penalty  or  penalties  imposed 
under  §  545.4  for  withdrawal  prior  to 
expiration  of  the  term; 

(5)  Any  provisions  relating  to  renewal 
when  the  term  expires; 

(6)  Any  provision  relating  to  earnings 
after  expiration  of  the  term  or  any 
renewal  period;  and 

(7)  For  fixed-term  savings  deposits,  a 
provision  converting  the  deposit  at  the 
expiration  of  the  term  or  renewal,  or 
whenever  the  minimum  balance  may 


cease  to  be  met,  to  a  regular  savings 
deposit. 

***** 

6.  Revise  paragraph  (a)(1)  of  §  545.4  to 
read  as  follows; 

§545.4  Withdrawals. 

(a)  Withdrawal  prior  to  expiration  of 
term.  (1)  If  any  part  of  a  savings  account 
authorized  under  §  545.1-l(f),  or  any 
part  of  a  fixed-term  savings  deposit,  is 
withdrawn  before  expiration  of  the  term, 
a  penalty  shall  be  applied  in  accordance 
with  §  526.7  of  this  chapter.  If  earnings 
were  distributed  on  the  account  before 
the  withdrawal,  deduction  shall  be 
made  from  the  amount  withdrawn  to 
adjust  for  the  applicable  penalty. 
***** 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

7.  Revise  §  563.3-1  to  read  in  its 
entirety  as  follows: 

§  563.3-1  Fixed-term  accounts  (certificate 
accounts). 

(a)  General.  A  State-chartered 
institution  which,  in  accordance  with 
State  law,  may  accept  certificate 
accounts,  as  defined  in  Part  526  of  this 
chapter,  and  whose  board  of  directors 
has  adopted  a  resolution  providing  for 
the  issuance  of  such  accounts,  may, 
subject  to  the  requirements  of  this 
section,  issue  certificate  accounts  in 
such  form  as  the  board  of  directors  of 
the  institution  may  determine. 

(b)  Payment  of  interest  or  other 
earnings.  Subject  to  Part  526  of  this 
chapter,  an  institution  may  pay  earnings 
on  a  certificate  account  at  the  rate  or 
anticipated  rate  of  return  determined  at 
the  time  that  the  account  is  accepted. 
The  rate  or  anticipated  rate  on  a 
certificate  account  either  may  be  fixed 
or  may  vary  according  to  a  schedule, 
index,  or  formula  specified  at  the  time 
that  the  account  is  accepted. 

(c)  Limitations.  In  issuing  certificate 
accounts,  no  institution  shall: 

(1)  Provide  for  the  payment  of  interest 
or  the  distribution  of  earnings  on  any 
certificate  account  in  excess  of  the 
applicable  maximum  rate  of  return 
prescribed  in  Part  526  of  this  chapter, 

(2)  Issue  any  negotiable  form  of 
certificate  evidencing  a  certificate 
account,  except  in  compliance  with 
§  545.1-4,  in  the  case  of  a  Federal 
association,  or  §  563.3-3,  in  the  case  of  a 
State-chartered  insured  institution,  of 
this  chapter, 

(3)  Accept  any  fixed-term  account  of 
less  than  $100,000  for  a  term  of  less  than 
90  days  (14  days  for  a  public  unit 


account  as  defined  in  §  526.1(m]  of  this 
chapter]  or  more  than  10  years; 

(4)  Accept  any  fixed-term  accoimt  of 
$100,000  or  more  for  a  term  of  less  than 
14  days  or  more  than  10  years; 

(5)  Provide  for  withdrawal  fi-om  any 
certificate  account  prior  to  the 
expiration  of  its  term,  except  as 
provided  in  paragraph  (f)  of  this  section; 

(6)  Issue  any  certificate  account  that 
is  subject  to  redemption; 

(7)  Issue  any  form  of  certificate 
account,  unless  the  institution  has  first: 

(i)  Obtained  a  written  legal  opinion  of 
its  counsel  that  such  certificate  complies 
with  the  requirements  of  applicable  law 
and  regulations  and  the  institution’s 
charter  and  bylaws,  which  opinion  shall 
be  retained  by  the  institution  as  long  as 
it  continues  to  issue  certificates  in  such 
form;  and 

(ii)  Submitted  a  copy  of  such 
certificate,  together  with  a  copy  of  such 
legal  opinion,  to  the  Federal  Savings  and 
Loan  Insurance  Corporation:  Provided, 
That  such  legal  opinion  need  not  be 
obtained  if  the  institution  uses  a  form  of 
certificate  which  has  been  approved  by 
the  Corporation  for  use  by  insured 
institutions  in  the  State  where  such 
institution  is  located;  or 

(8)  Pay  a  return  in  the  form  of  a 
discount,  except  in  the  case  of 
certificates  exempt  from  the  maximum 
rates  of  retium  of  Part  526  of  this  chapter 
and  Part  1204  of  this  title. 

(d)  Disclosure.  Each  certificate 
account  shall  include  in  its  provisions 
and  display  in  easily-read  type: 

(1)  The  rate  or  anticipated  rate  of 
earnings  to  be  paid,  the  basis, 
fi‘equency,  extent  and  limits  of  any 
variation  in  the  rate  of  return  over  the 
term  of  the  account,  and  the  dates  or 
fi'equ^cy  at  which  earnings  are 
disMbutable; 

(2)  The  amount  of  the  account  and  the 
date  on  which  it  is  issued; 

(3)  The  term  of  the  account; 

(4)  The  penalty  for  withdrawal  prior 
to  maturity  of  the  account; 

(5)  Any  provisions  limiting  the  right  of 
the  holder  to  withdraw  all  or  any 
portion  of  the  account  prior  to  its 
maturity; 

(6)  Any  minimum  balance 
requirement; 

(7)  Any  provisions  relating  to  a 
renewal  at  maturity  of  the  account; 

(8)  Any  provisions  relating  to  the  rate 
of  return  to  be  paid  after  maturity  of  the 
account;  and 

(9)  A  provision  converting  the 
certificate  account  at  its  maturity,  or  at 
the  time  that  any  applicable  minimum 
balance  requirement  ceases  to  be  met, 
to  the  status  of  a  regular  account  as 
defined  in  §  526.1(d)  of  this  chapter. 
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(e)  Renewal.  Any  certificate  account 
may  provide  for  renewal  at  the  option  of 
the  institution  for  successive  periods  not 
exceeding  10  years  for  each  renewal. 

(f)  Withdrawals  prior  to  maturity.  (1) 
Each  certificate  issued  by  an  institution, 
other  than  an  institution  whose  principal 
office  is  located  on  Guam,  shall  provide 
that,  for  any  withdrawal  of  all  or  any 
part  of  the  certificate  account  before 
maturity,  a  penalty  shall  be  imposed  in 
accordance  with  §  526.7  of  this  chapter. 

If  any  earnings  were  distributed  on  the 
account  before  withdrawal,  deduction 
shall  be  made  fi'om  the  amount 
withdrawn  to  adjust  for  the  applicable 
penalty. 

(2)  In  the  case  of  early  withdrawal  of 
only  a  part  of  such  accoimt,  the 
certificate  account  shall  be  canceled  if 
the  applicable  minimum  balance 
requirement  ceases  to  be  met.  If  such 
requirement  continues  to  be  met:  (i) 
Appropriate  notation  may  be  made  on 
the  certificate  indicating  the  amount  and 
date  of  such  withdrawal  and  the 
remaining  account  balance,  or  (ii)  the 
certificate  may  be  canceled  and  a  new 
certificate  issued  for  the  remaining 
portion  of  the  account  with  the  same 
term,  rate  and  dates  as  on  the  canceled 
certificate. 

(3)  A  certificate  account  may  provide 
that  the  owner  cannot  withdraw  any 
portion  of  such  account  prior  to  maturity 
except  under  such  circumstances  as  may 
be  set  forth  therein:  Provided  TYiaX  no 
certificate  may  prohibit  withdrawal  in 
the  event  of  death  or  adjudication  of 
incompetence  of  an  account  owner. 

8.  Revise  paragraph  (d)(1)  of  §  563.3-2 
to  read  as  follows: 

§  563.3-2  Certificates  evidencing  other 
accounts. 

***** 

(d)  Provisions  relating  to  early 
withdrawal.  (1)  Each 
certificate  issued  by  an 
institution,  other  than  an  institution 
whose  principal  office  is  located  on 
Guam,  shall  provide  that,  for  any 
withdrawal  of  any  part  of  a  certificate 
account  before  expiration  of  the  term,  a 
penalty  shall  be  applied  in  accordance 
with  §  526.7  of  this  chapter.  If  any 
earnings  were  distributed  on  the 
account  before  the  withdrawal, 
deductions  shall  be  made  from  the 
amount  withdrawn  to  adjust  for  the 
applicable  penalty. 
***** 

(Sec.  203,  Pub.  L  96-221, 94  Stat.  132  (12 
U.S.C.  3502);  sec.  4, 80  Stat.  824,  as  amended 
(12  U.S.C.  1425b);  sec.  5, 48  Stat  132,  as 
amended  (12  U.S.C.  1464);  secs.  402, 403, 48 
Stat.  1256, 1257,  as  amended  (12  U.S.C.  1725, 
1726):  Reorg.  Plan  No.  3  of  1947, 12  FR  4981,  3 
GFR,  1943-48  Comp.,  p.  1071) 


By  the  Federal  Home  Loan  Bank  Board. 
). ).  Finn, 

Secretary. 

(FR  Ooc.  81-27219  Filed  9-17-81: 8:45  am] 

BILUNG  CODE  6720-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 
[IRPS  81-7] 

Sale-and-Leaseback  Arrangements, 
Interpretive  Ruling  and  Policy 
Statement 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Interpretive  ruling  and  policy 
statement. 

summary:  This  document  defines  sale- 
and-leaseback  transactions  as  falling 
within  the  provisions  of  Section  107(4)  of 
the  Federal  Credit  Union  Act  (12  U.S.C. 
1757(4))  and  §  701.36  of  the  National 
Credit  LFnion  Administration  Rules  and 
Regulations  (12  CFR  701.36).  It  describes 
conditions  which  are  necessary  to 
constitute  a  valid  sale-and-leaseback 
arrangement.  The  document  cautions  all 
federally  insured  credit  unions  against 
improperly  constructed  sale-and- 
leaseback  arrangements  that  would 
subject  the  credit  unions  and  the 
National  Credit  Union  Share  Insurance 
Fund,  to  undue  risks  and  losses, 
resulting  therefrom.  Implementation  of 
an  improperly  constructed  sale-and- 
leaseback  transaction  could  cause  the 
National  Credit  Union  Administration 
Board  to  take  administrative  action 
under  the  provisions  of  Section  206(b)(1) 
of  the  Federal  Credit  Union  Act  (12 
U.S.C.  1786(b)(1))  for  unsafe  and 
unsound  practices. 

EFFECTIVE  DATE:  September  18, 1981. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  N.W., 
Washington,  D.C.  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  E.  Moore,  Accounting  Officer, 
Office  of  Examination  and  Insurance, 
telephone  number  (202)  357-1065. 
SUPPLEMENTARY  INFORMATION: 

1.  Background  Information 

In  recent  years  credit  unions  have 
experienced  a  decline  in  share  growth. 
This  decline  caused  credit  unions  to 
seek  borrowed  capital  from  outside 
sources  at  high  interest  costs  to  satisfy 
members’  needs.  During  the  same 
period,  credit  imions  have  had  to 
compete  for  deposits  with  other 
financial  institutions  by  offering  high 
dividend  rates.  To  meet  this  cost-price 
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squeeze,  some  federally  insured  credit 
unions  turned  to  sale-and-leaseback 
transactions.  Sale-and-leasebacks 
offered  the  potential  for  immediate 
significant  gains  that  could  be  used  for 
dividends.  Factors  disregarded  in  some 
cases  were:  the  collectibility  of  the  note 
offered  in  payment,  the  time  value  of 
money,  the  ability  to  foreclose  on  the 
collateral,  and  the  liability  incurred  as  a 
result  of  the  lease. 

Examinations  of  Federal  credit  unions 
and  federally  insured  state-chartered 
credit  unions  that  have  entered  into 
sale-and-leaseback  arrangements  have 
disclosed  questionable  arrangements 
that  have  been  characterized  as  sale- 
and-leaseback  transactions.  The 
arrangements  are  similar  in  nature  in 
that  each  involves;  a  long-term  note  that 
has  a  maturity  ranging  fimm 
approximately  25  to  30  years;  a  short¬ 
term  lease  ranging  in  maturity  fi'om 
approximately  1  to  5  years;  an  interest 
rate  on  the  note  that  appears  to  be 
significantly  below  the  market  interest 
rates  for  similar  transactions;  a 
borrowing  of  the  downpayment;  a 
downpayment  that  is  significantly  below 
the  amount  that  would  be  required  for 
the  type  of  financing  and  property 
involved;  and  a  senior  lien  which 
subjects  the  seller-lessee  to  a  second 
lien  on  the  building  sold.  The  National 
Credit  Union  Admfiiistration  has 
reviewed  the  economic  substance  of 
these  transactions  and  has  considered 
the  views  of  accounting  specialists  in 
other  federal  financial  institution 
regulatory  agencies,  representatives  of 
the  American  Institute  of  Certified 
Public  Accountants,  representatives  of 
private  industry,  as  well  as  published 
interpretations  of  sale-and-leaseback 
transactions  from  the  accounting 
industry,  and  recent  court  decisions.  The 
National  Credit  Union  Administration 
Board  has  interpreted  these 
arrangements  as  being  contrary  to  the 
definition  of  a  valid  sale-and-leaseback 
arrangement  as  stated  herein.  The 
arrangements  have  thus  been  deemed 
financing  transactions  rather  than  sale- 
and-leaseback  transactions.  In  addition, 
the  resulting  gains  from  some  of  these 
transactions  were  recognized  over  the 
periods  of  the  short-term  leases,  rather 
than  over  the  amortization  schedules  of 
the  above-mentioned  notes.  Hius,  due 
consideration  was  not  given  to 
capitalization  techniques  and  the  time 
value  of  money  in  accordance  with 
generally  accepted  accounting  practices. 
Giving  consideration  to  the  latter,  some 
of  the  recorded  gains  would  actually 
result  in  significant  losses. 

The  National  Credit  Union 
Administration  Board  recognizes  the 
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benefits  of  sale-and-leaseback 
transactions  when  they  are  properly 
arranged  and  constructed.  Sale-and-  ^ 
leaseback  arrangements,  when  properly 
planned,  can  provide  liquidity  by  freeing 
up  capital  that  is  concentrated  in  fixed 
assets.  Sale-and-leaseback 
arrangements,  when  properly  planned 
and  carried  out,  can  provide  the 
necessary  funds  to  improve  the  credit 
union's  earnings  capabilities  during  a 
period  of  inflationary  pressures.  The 
National  Credit  Union  Administration 
Board  wants  to  emphasize  that  a  sale- 
and-leaseback  arrangement  must  not  be 
constructed  and  implemented  for  the 
sole  purpose  of  obtaining  a  one-time 
significant  gain  for  the  purpose  of 
providing  immediate  earnings  for 
current  dividends.  Such  an  arrangement 
may  have  a  detrimental  impact  on  the 
long-term  operations  of  the  credit  union. 

In  those  cases  where  credit  union 
officials  are  uncertain  as  to  whether  a 
contemplated  sale-and-leaseback 
conforms  with  this  Interpretive  Ruling 
and  Policy  Statement,  the  National 
Credit  Union  Administrative  Board 
encourages  those  officials  to  submit  the 
sale-and-leaseback  plan  to  the 
appropriate  National  Credit  Union 
Administration  Regional  Office  of 
review  before  the  transaction  is 
finalized.  Such  requests  for  review  will 
be  given  prompt  attention  by  regional 
office  staff. 

2.  Purpose 

The  purpose  of  this  Interpretive  Ruling 
and  Policy  Statement  is  to  advise  the 
public  and  credit  union  officials  as, to 
what  the  National  Credit  Union 
Administrative  Board  considers  to  be  a 
valid  sale-and-leaseback  arrangement, 
the  proper  accounting  treatment,  and  the 
required  components  of  the 
arrangement. 

Text  of  Interpretive  Ruling  and  Policy 
Statement  [IRPS  81-7] 

In  accordance  with  Section  107(4)  of 
the  Federal  Credit  Union  Act  (18U.S.C. 
1757(4)),  “A  Federal  credit  union  *  *  * 
shall  have  power  *  *  *  to  purchase, 
hold  and  dispose  of  property  necessary 
or  incidential  to  its  operations.”  The 
National  Credit  Union  Administration 
Board  interprets  this  provision  to 
include  a  Federal  credit  union's 
authority  to  enter  into  a  sale-and- 
leaseback  transaction,  as  herein 
defined.  The  authority  for  federally 
insured  state-chartered  credit  unions  to 
enter  into  such  an  activity  would 
depend  on  state  statutes  and  the  credit 
union's  respective  state  regulatory 
authority.  The  implementation  of  a  sale- 
and-leaseback  transaction  requires  a 
thorough  knowledge  of  all  the  risks. 


accounting  and  legal  interpretations, 
and  the  advantages  and  disadvantages 
of  entering  into  such  a  transaction  on  a 
long-term  basis.  The  National  Credit 
Union  Administration  Board  has  thus 
approved  this  Interpretive  Ruling  and 
Policy  Statement  for  implementing  a 
sale-and-leaseback  transaction,  with 
special  emphasis  being  placed  on  the 
requirements  for  a  valid  sale-and- 
leaseback  transaction.  The  NCUA  Board 
recognizes  that  Federal  credit  unions 
have  entered  into  sale-and-leaseback 
transactions  in  the  past  and  wishes  to 
caution  all  federally  insured  credit 
union  that  it  may  interpret  any  past, 
present,  and  future  sale-and-leaseback 
arrangements  that  are  structured 
contrary  to  the  provisions  of  this 
Interpretive  Ruling  and  Policy  Statement 
as  being  comprised  of  “unsafe  and 
unsound”  business  practices.  They  may 
thus  be  subject  to  administrative 
remedies  available  to  the  NCUA  Board, 
in  accordance  with  Section  206(b)(1)  of 
the  Federal  Credit  Union  Act  (12  U.S.C. 
1786(b)(1)).  The  National  Credit  Union 
Administration  Board  also  interprets 
§  701.36  of  the  National  Credit  Union 
Administration  Rules  and  Regulations 
as  being  applicable  to  sale-and- 
leaseback  arrangements  and 
transactions.  Sale-and-leaseback 
transactions  must  thus  be  structure  in 
accordance  with  the  text  that  follows: 

a.  Definitions. 

(1)  Sale-and-Leaseback  Transaction: 
Involves  a  two-step  transaction  that  is 
essentially  a  financial  management 
device.  It  involves  the  outright  sale  of 
propeiiy  to  an  investor  and  the  granting 
of  a  lease  by  the  purchaser  to  the  seller 
so  that  all  the  normal  risks  of  ownership 
are  retained  by  the  purchaser. 

(2)  Substance  Over  Form:  The 
economic  substance  of  a  sale-and- 
leaseback  transaction  should  determine 
the  timing,  recognition,  amount,  and  the 
designation  of  revenue.  The  economic  or 
financial  substance  of  a  transaction  may 
differ  from  its  actual  legal  form.  For 
example,  a  sale-and-leaseback 
transaction  that  involves  a  legal  form  of 
a  sale  may  actually  be,  in  economic 
substance:  a  construction  contract;  a 
lease  of  a  property;  and  agreement  to 
loan  or  borrow  funds;  an  agreement  to 
establish  a  joint  venture;  an  agreement 
to  divide  profits  in  a  specified  ratio;  a 
deposit  on  or  an  option  to  purchase  an 
asset;  a  sale  of  something  such  as 
depreciation;  a  transfer  of  other  tax 
deductions  for  income  tax  purposes;  or  a 
right  to  participate  in  the  profits  from 
operating  an  asset  other  than  the  asset 
that  is  the  apparent  object  of  the  sale. 

b.  Conditions  Conducive  To  Entering 
Into  a  Sale-and-Leaseback  Transaction. 


When  a  credit  union  builds  its  own 
building,  it  plans  for  the  cost  of  the 
building  by  projecting  income,  expenses, 
share  and  loan  growth  over  a  period  of 
time,  generally  5  to  10  years,  l^ese 
projections  are  usually  based  on  the 
historical  performance  over  the  previous 
years.  When  the  projections  are  made 
there  is  no  way  of  positively  knowing 
what  the  economic  situation  will  be  at 
the  end  of  the  projected  period. 
Therefore,  some  credit  unions  may  find 
that,  because  of  errors  in  estimating 
growth  or  because  of  other  causes,  they 
are  unable  to  use  the  space  that  they 
had  planned  to  use  in  future  years,  and 
in  the  meantime,  had  been  renting  to 
others.  Other  credit  unions  may  have 
experienced  periods  of  declining  shares 
due  to  local,  regional,  or  national 
economic  downturns.  These  credit 
unions  may  thus  be  in  a  position  of 
borrowing  funds  from  outside  sources  at 
high  interest  costs.  Those  costs  may 
exceed  the  interest  income  being 
received  from  loans  granted  to  credit 
union  members.  Such  credit  unions  are 
confronted  with  reduced  earnings  to  pay 
competitive  dividends  and  also  with 
liquidity  problems  insofar  as  meeting 
members'  loan  and  share  withdrawal 
needs.  When  the  credit  union  officials 
look  at  the  overall  situation  they  may 
determine  that  they  have  encountered  a 
tight  money  and  earnings  situation  that 
is  not  expected  to  improve  over  the 
short  run.  Therefore,  when  they  weigh 
their  alternatives  they  might  find  that 
the  only  prudent  decision  is  to  sell  the 
credit  union's  fixed  assets  to  improve  its 
liquidity  position  and  earnings 
capabilities.  A  sale-and-leaseback 
transaction  is  an  excellent  means  of 
converting  noneaming  fixed  assets  into 
cash.  It  is  a  long-term  commitment, 
however,  and  it  requires  careful  and 
thorough  preparation.  Thus,  in 
constructing  a  sale-and-leaseback 
transaction,  one  must  consider  not  only 
what  the  consequences  will  be 
tomorrow,  but  also  what  the  impact  of 
the  sale-and-leaseback  arrangement  will 
be,  for  example,  20  years  from  now. 

A  sale-and-leaseback  arrangement 
involves  selling  the  credit  union’s 
building  for  the  best  possible  price, 
negotiating  a  lease  to  cover  a 
sufficiently  long  period  of  time, 
preserving  the  credit  union's  earnings 
capabilities,  and  providing  a  sufficient 
amount  of  liquidity  to  satisfy  members' 
needs  in  order  to  retain  their  confidence 
in  the  credit  union. 

c.  Requirements  for  a  Valid  Sale-and- 
Leaseback  Transaction. 

(1)  Long-Range  Planning. 

A  sale-and-leaseback  arrangement 
involves  long-range  planning  ftat  could 
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involve  projections  for  periods  as  long 
as  10  to  20  years.  The  projections  need 
to  include  estimates  of  the  growth  of 
shares,  loans,  income,  and  expenses. 
They  must  also  include  the  planned 
activities  of  the  credit  union  so  that  the 
projections  will  include  the  estimated 
costs  of  those  activities  and  any  income 
that  will  be  derived  therefrom. 

(2)  Appraisals  by  Qualified 
Independent  Appraisers. 

Appraisals  must  be  made  of  the 
properties  being  sold  and  the  lease 
being  negotiated  to  determine  whether 
the  lease  costs  are  comparable  to  the 
cost  of  available  lease  space  in  other 
buildings  in  the  vicinity  of  the  credit 
union’s  building.  The  appraisal  should 
be  signed  and  certiHed  by  an 
independent  real  estate  appraiser  who  is 
a  member  of  the  Society  of  Real  Estate 
Appraisers  bearing  the  designation  of 
“S^A”  or  “SREA”  or  who  is  a  member 
of  the  American  Institute  of  Real  Estate 
Appraisers  bearing  the  designation  of 
“MAI”. 

The  Society  of  Real  Estate  Appraisers 
is  a  society  composed  of  senior 
residential  appraisers,  senior  real 
property  appraisers,  and  senior  real 
estate  analysts.  The  senior  residential 
appraiser  (SRA)  is  a  professional  who 
has  chosen  to  specialize  in  the  appraisal 
of  residential  properties.  A  senior  real 
property  appraiser  (SRPA)  is  a 
professional  who  has  chosen  to 
specialize  in  appraisals  of  income- 
producing  properties  rather  than 
residential  properties.  The  training  and 
educational  program  necessary  to 
achieve  this  designation  instructs  the 
member  in  the  appraisal  of  both 
residential  and  income-producing  real 
estate.  The  Senior  Real  Estate  Analyst 
(SREA)  is  an  SRPA  whose  practice  has 
expanded  to  include  all  forms  of 
appraisals  as  well  as  analytical 
assignments.  Advanced  education  and 
experience  are  only  two  of  the 
qualifications  necessary  for  this  imique 
designation.  In  addition,  the  analysts 
must  demonstrate  capability  in 
investment  analysis,  marketability 
studies,  feasibility  studies,  etc. 

The  American  Institute  of  Real  Estate 
Appraisers  consists  of  members  who 
have  proved  their  ability  to  appraise 
varied  types  of  property  (MAIs)  and 
those  members  who  are  specialists  in 
appraising  single-  to  four-family 
properties  (RMs). 

Appraisal  Methodology.  Three 
approaches  to  value  form  the  foundation 
for  current  appraisal  theory.  These 
approaches  are  the  cost  approach,  the 
market  approach,  and  the  income 
approach. 

The  cost  approach  is  based  upon  the 
proposition  that  the  informed  purchaser 


will  pay  no  more  theui  the  cost  to 
produce  a  substitute  property  with  the 
same  utility  as  the  subject  property.  It  is 
particularly  applicable  when  the 
property  being  appraised  involves  new 
improvements  which  represent  the 
highest  and  best  use  of  the  land  or  when 
relatively  unique  or  specialized 
improvementa  are  located  on  site  for 
which  no  comparable  properties  exist  on 
the  market. 

The  market  approach  utilizes  prices 
paid  in  actual  market  transactions  of 
similar  properties  to  estimate  the  market 
value  of  the  subject  property.  This 
appraisal  technique  is  dependent  upon 
utilizing  truly  comparable  data  for  sales 
which  have  occurred  near  enough  in 
time  to  reflect  market  conditions  relative 
to  the  time  period  of  the  subject 
appraisal.  In  essence,  all  approaches  to 
value  are  market  data  approaches,  since 
the  data  input  is  from  current  market 
conditions. 

The  income  approach  is  widely 
applied  in  appraising  income  producing 
properties.  Anticipated  present  and 
future  income  as  well  as  any  future 
reversions  are  discounted  to  the  present 
value  figures  through  the  capitalization 
process.  This  approach  also  relies  on 
market  data  to  establish  current 
economic  rents  and  expense  levels  to 
arrive  at  the  expected  net  income. 

(3)  Comparability  Between  the 
Maturity  of  the  Note  and  the  Term  of 
the  Lease. 

For  an  arrangement  to  be  considered 
a  sale-and-leaseback  transaction  the 
definition  of  a  sale-and-leaseback 
transaction  must  be  considered.  A  sale- 
and-leaseback  transaction  is  essentially 
a  financial  management  device.  It 
involves  the  outright  sale  of  property  to 
an  investor  and  the  granting  of  a  long¬ 
term  lease  by  the  purchaser  to  the  seller 
so  that  all  normal  risks  of  ownership  are 
retained  by  the  purchaser.  When  the 
lease  is  of  a  short-term  nature,  and  the 
sale  involves  a  long-term  note,  it  is  not 
considered  to  be  a  valid  sale-and- 
leaseback  transaction. 

When  the  lease  obligation  is  unduly 
short  (unless  the  institution  has  firm 
documented  plans  to  vacate  upon  the 
expiration  of  the  lease),  and  the  lease 
payments  clearly  guarantee  the  financial 
substance  of  the  transaction,  a  sale-and- 
leaseback  is  a  financing  transaction.  In 
other  words,  when  a  long-term  note  is 
offered  (as  indicated  above)  in  partial 
payment  of  a  purchase  of  fixed  assets, 
and  the  corresponding  lease  is  of  a 
short-term  nature,  any  resulting  gain 
would  be  amortized  in  proportion  to  the 
amortization  schedule  of  the  note. 

In  making  the  note  comparable  to  the 
lease  term,  it  must  be  remembered  that 
it  is  possible  to  make  the  lease  terms  too 


long,  thus,  causing  the  arrangement  to 
also  be  called  a  financing  transaction. 

For  example,  when  the  lease  term 
extends  for  more  than  75  percent  of  the 
estimated  useful  Ufe  of  a  building,  or  the 
present  value  of  the  future  base  rental 
payments  exceed  90  percent  or  more  of 
the  ftiir  meurket  value,  the  lessor  has 
transferred  to  the  lessee  substantially 
all  the  benefits  and  risks  incident  to 
ownership  of  the  property.  This  is  in 
accordance  with  the  AICPA’s  Financial 
Accounting  Standards  Board  (FASB) 
Statement  No.  13,  “Accounting  for 
Leases.”  When  the  FASB  standards  are 
compared  to  tax  and  Uniform 
Commercial  Code  interpretations,  they 
create  an  invitation  for  a  court  to  find 
that  many  real  estate  sale-and- 
leasebacks,  unless  they  were  carefully 
structured  at  inception,  are  disguised 
mortgage  loans,  (^te  often  courts 
considered  the  parties’  accounting 
treatment  of  a  sale-and-leaseback  as  an 
indication  of  their  substantive  intention. 
For  these  reasons,  the  maturity  of  the 
note  must  be  comparable  to  the  term  of 
the  lease. 

(4)  Multiple  Bids  and  Offers  for  the 
Building. 

The  more  offers  and  bids  the  credit 
union  receives,  the  better  the  credit 
union  officials  will  be  able  to  determine 
which  sale-and-leaseback  transaction  is 
the  most  beneficial  for  the  credit  union 
and  its  members.  The  time  period 
allowed  for  accepting  bids  should  be 
sufficient  to  allow  potential  buyers  to 
prepare  and  present  their  bids  for 
consideration.  The  bids  and  offers  will 
aid  in  verifying  the  accuracy  of  the 
appraisal  of  the  credit  union’s  building. 

(5)  The  Economics  of  the  Lease. 

As  part  of  arranging  for  the  sale-and- 
leaseback  transaction,  the  credit  union 
officials  must  determine,  throiigh  an 
appraisal  process,  what  the  market 
lease  cost  is  for  their  present  building. 
This  may  be  accomplished  by  having  the 
appraisal  prepared  on  the  basis  of  two 
premises:  (1)  that  the  credit  union  will 
continue  to  occupy  the  existing  space, 
paying  an  economic  rent  at  the  terms 
and  conditions  typical  of  the  current 
rental  market  for  commercial  office 
space;  and  (2)  that  the  credit  union  will 
vacate  the  building,  and  that  the  space 
will  be  placed  on  Oie  open  market  at  an 
appropriate  economic  rent  for  non-credit 
union  tenant(s). 

If  a  negotiation  of  a  sale-and- 
leaseback  transaction  results  in  a  lease 
cost  that  is  near  market,  or  slightly 
below  market,  and  the  appraisal  of  the 
building  is  equal  to  market  value,  the 
only  negotiable  terms  are  the  maturity  of 
the  transaction  (note  and/or  lease)  and 
the  interest  rate.  The  maturity  of  the 
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transaction  will  generally  follow  the 
lending  practices  of  commercial  lenders 
for  the  type  of  transaction. 

(6)  Minimum  Downpayment 
Requirements. 

Minimum  downpayment  requirements 
must  be  in  accordance  with  the  AICPA’s 
Industry  and  Accounting  Guide  for  ^ 
"Accounting  for  Profit  Recognition  on 
Sales  of  Real  Estate.”  Minimum 
downpayment  requirements  are  found  in 
the  main  text  and  in  Exhibit  A  of  that 
publication.  That  publication  indicates 
that  if  a  single  tenancy  is  involved,  and 
the  user  has  a  satisfactory  credit  rating, 
that  the  downpayment  will  be  15 
percent  of  the  sales  value,  while  other 
properties  will  have  a  downpayment 
requirement  of  20  percent  of  the  sales 
value. 

(7)  Comparability  Between  the  Master 
Lease  and  Any  Subleases. 

If  the  sale-and-leaseback  arrangement 
includes  a  master  lease  that  covers 
additional  office  space  that  can  be 
subleased,  the  maturities  of  the 
subleases  must  be  comparable  to  that  of 
the  master  lease.  In  other  words,  the 
master  lease  could  not  be  for  a  period  of 
5  years  while  the  subleases  are  for  a 
period  of  30  years,  inclusive  of  all 
options.  If  that  were  the  case,  the  credit 
union  holding  the  master  lease  may  not 
be  able  to  renew  its  lease  and  may  have 
to  depart  from  the  building  when  it  was 
still  responsible  for  the  subleases. 

(8)  Documentation  as  to  Market 
Interest  Rate. 

When  a  sale-and-leaseback 
arrangement  involves  a  note,  the 
remaining  negotiable  items  would  be  the 
maturity  of  the  note,  the  maturity  of  the 
lease,  or  the  interest  rate  on  the  note. 

The  interest  rate  on  the  note  should  be 
comparable  to  interest  rates  granted  on 
loans  to  parties  having  good  credit 
ratings  for  similar  type  transactions 
within  the  community  in  which  the 
credit  union’s  property  is  located.  If  the 
interest  rate  is  below  the  market  interest 
rate  for  that  type  of  transaction,  there 
must  be  documentation  as  to  why  the 
interest  rates  are  below  market.  It  is  not 
in  the  interest  of  credit  union  members 
to  underbid  the  interest  rate  on  a 
particular  note,  with  the  credit  union  as 
lessee.  If  the  interest  rate  is  understated, 
the  credit  union  members  may  not 
receive  the  amount  of  dividends  that 
they  are  entitled  to  because  of  the  size 
and  maturity  of  the  note.  Therefore,  the 
credit  union  officials  have  an  obligation 
to  make  certain  that  the  interest  rate  on 
the  note  approximates  the  market  rate 
that  could  be  obtained  by  the  lessor  if 
he  were  to  borrow  the  funds  elsewhere. 
When  a  credit  union  negotiates  a  sale- 
and-leaseback  transaction  that  involves 
a  note  that  is  payable  back  to  the  credit  • 


union,  and  the  interest  rate  on  the  note 
is  below  market,  it  must  document  the 
reasons  why  that  interest  rate  on  the 
note  is  below  market.  Any  resulting  gain 
from  the  transaction  would  be  subject  to 
the  AICPA’s  Opinion  No.  21,  “Interest 
on  Receivables  and  Payables.”  thus 
causing  a  reduction  in  the  amount  of 
gain  that  is  recognized  at  the  time  of 
sale. 

(9)  Arm 's  Length  Transaction. 

For  a  sale-and-leaseback  transaction 
to  be  considered  valid,  it  must  be  a 
transaction  that  is  conducted  at  Eum’s 
length.  In  other  words,  the  transaction 
must  be  reflective  as  though  an 
independent  lender-lessee  and 
independent  borrower-purchaser 
negotiated  a  similar  transaction,  under 
comparable  terms  and  conditions,  with 
the  option  to  pay  the  credit  union  the 
cash  price  upon  actual  purchase  or  to 
give  a  note  for  the  amount  of  the 
purchase  at  the  prevailing  rate  of 
interest  to  maturity.  The  transaction 
should  not  be  connected  with  any  credit 
union  officials,  employees,  or  their 
relatives,  nor  should  any  credit  union 
officials,  employees,  or  their  relatives 
derive  monetary  benefits  fi*om  the 
transaction. 

(10)  Right  of  Tenancy  for  the  Seller. 

Each  federally  insured  credit  union 

that  is  involved  in  a  sale-and-leaseback 
transaction  must  make  certain  that  the 
contracts  involving  the  arrangement 
include  the  right  of  tenancy  for  the 
selling  federally  insured  credit  union. 
That  tenancy  should  approximate  the 
maturity  of  any  existing  note,  unless 
otherwise  documented. 

(11)  Escalator  Clauses — Cost  of  Living 
Adjustments. 

In  order  to  encourage  the  lessor  to 
keep  the  credit  union’s  building  in  a 
condition  that  is  near  to  its  original 
state,  and  to  encourage  an  investor  to 
become  involved  in  a  sale-and- 
leaseback  arrangement  because  of 
hi^er  investment  earnings,  it  may  be 
necessary  for  a  seller-lessee  to  provide 
for  an  infiation  hedge.  This  inflation 
hedge  provides  additional  incentive  over 
and  above  that  which  is  afforded  by 
ownership  of  the  real  estate,  itself.  This 
may  be  accomplished  by  increasing  the 
monthly  rental  payments  according  to 
the  Wholesale  or  the  Consumer  Price 
Index.  It  might  also  be  accomplished  by 
establishing  periodic  rental  increases 
based  on  an  originally  agreed  upon 
scale.  If  the  rental  increase  was  based 
on  a  percentage  of  the  gross  or  net 
income  of  the  credit  union,  however,  the 
arrangement  would  be  considered 
improper  for  a  federally  insured  credit 
union,  since  that  action  would  result  in 
the  assigning  of  earnings.  If  earnings 
increased  as  the  result  of  more  efficient 


management,  the  lessor  would  benefit 
partially  &om  the  change,  when  the 
credit  union  member  should  benefit  fully 
from  such  an  improvement. 

(12)  No  Repurchase  Agreements. 

For  a  valid  sale-and-leaseback 

arrangement  to  exist  there  should  not  be 
any  provision  in  the  lease  or  the  sales 
agreement  giving  the  federally  insured 
credit  union  the  right  to  purchase  the 
building  back  at  a  future  date.  (In 
accordance  with  the  AICPA  Industry 
Accounting  Guide  entitled  “Accounting 
for  Profit  Recognition  of  Sales  of  Real 
Estate.”)  A  repurchase  agreement  may 
imply  that  the  original  purchaser  never 
intended  to  assume  the  responsibilities 
of  ownership  of  the  building.  Therefore, 
the  validity  of  the  sale-and-leaseback 
transaction  is  questionable  and  may  be 
subject  to  accounting  for  the  transaction 
as  a  financing,  leasing,  or  profit  sharing 
arrangement  However,  this  does  not 
preclude  a  “right  of  first  refusal”  clause 
in  the  event  that  the  buyer  sells  the 
property  at  a  future  time.  This 
accounting  treatment  is  applicable 
when: 

(a)  A  seller  has  an  obligation  or  an 
option  to  repurchase  the  property; 

(b)  A  buyer  has  an  option  to  compel 
the  seller  to  repurchase  the  property;  or 

(c)  A  seller  guarantees  the  return  of 
the  buyer’s  investment. 

(13)  Adherence  to  Generally  Accepted 
Accounting  Practices. 

The  sale-and-leaseback  transaction 
must  be  accounted  for  in  accordance 
with  generally  accepted  accounting 
practices.  This  applies,  except  when 
statutory  or  regulatory  requirements 
prevail.  The  sale-and-leaseback 
transaction  must  take  into  account  the 
AlCPA’s  Accounting  Principles  Board 
Opinion  No.  21,  “Interest  on  Receivables 
and  Payables”,  the  AICPA’s  Financial 
Accounting  Standards  Board’s 
Statement  No.  13,  “Accounting  for 
Leases,”  and  the  AICPA  Industry 
Accounting  Guide  entitled,  “Accounting 
for  Profit  Recognition  on  Sales  of  Real 
Estate.” 

(14)  No  Senior  Liens. 

A  sale-and-leaseback  transaction 
involving  federally  insured  credit  unions 
must  not  include  any  senior  liens.  In 
other  words,  the  purchaser  must  not 
make  a  downpayment  with  borrowed 
money,  whereby  the  lender  of  the 
downpayment  would  obtain  a  lien 
superior  to  that  of  the  lending  credit 
union  who  is  the  seller-lessee,  assuming 
the  purchaser  offers  a  note  in  partial 
payment  of  the  purchase  price  of  the 
asset. 

(15)  Adherence  to  Court  Decisions 
Interpreting  and  Defining  Valid  Sale- 
and-Leaseback  Transactions. 
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For  a  sale-and-leaseback  transaction 
to  be  considered  valid  for  a  federally 
insured  credit  union,  the  sale-and- 
leaseback  transaction  must  be  in 
accordance  with  applicable  laws  and 
legal  precedent  that  define  the  essence 
of  a  sale-and-leaseback  transaction. 

(16)  Recognition  of  Profits  and  Losses 
in  Accordance  With  Generally 
Accepted  Accounting  Practices. 

Profits  and  losses  on  sale-and- 
leaseback  transactions  will  be 
recognized  and  accounted  for  in 
accordance  with  the  AICPA’s  Financial 
Accounting  Standards  Board  Statement 
No.  13.  “Accounting  for  Leases.”  its 
Accounting  Principles  Board  Opinion 
No.  21.  “Interest  on  Receivables  and  • 
Payables,”  and  its  Industry  Accounting 
Guide.  “Accounting  for  Profit 
Recognition  on  Sales  of  Real  Estate.”  If 
a  loss  is  indicated  by  the  arrangement, 
the  loss  will  always  be  recognized. 

The  above-mentioned  Industry 
Accounting  Guide  emphasizes  the 
following: 

(a)  To  recognize  a  profit  on  the  sale  of 
real  estate,  the  buyer’s  initial  investment 
and  his  continuing  investment  must  be 
adequate  to  demonstrate  his 
commitment  to  pay  for  the  property.  To 
be  considered  adequate  the  following 
factors  must  be  considered: 

(1)  The  relative  size  of  the  buyer’s 
downpayment  conpared  to  the  sales 
value  of  the  property:  and 

(2)  The  composition  of  the 
downpayment.  Funds  that  have  been 
borrowed  by  the  purchaser,  or  provided 
indirectly  by  the  seller,  cannot  be 
included  in  determining  the  buyer’s 
investment  in  the  property. 

(b)  Profit  recognition  should  be 
postponed  if  the  seller  must  perform  a 
significant  part  of  the  contract  after  the 
time  of  sale. 

(c)  The  sales  contract  should  not  be 
accounted  for  as  a  sale  if  the  seller’s 
continued  involvement  carries  in 
essence  the  same  kinds  of  risks  as  does 
ownership  of  the  property. 

(d)  The  seller  can  only  recognize  profit 
on  the  sale  of  real  estate  if  the  buyer  is 
required  to  continue  to  increase  his 
investment  in  the  property  each  year 
after  he  pays  an  adequate 
downpayment. 

When  the  buyer  borrows  the 
necessary  funds  fi:om  the  selling  credit 
union,  the  credit  union  will  defer  the 
gain  over  the  term  of  the  lease  or  over 
the  term  of  the  note,  whichever  is  longer. 
Deferred  gains  will  be  recognized  in 
proportion  to  the  aggregate  cash 
received  (including  the  downpayment  to 
the  total  sales  price  of  the  property). 

d.  Summary.  This  Interpretive  Riding 
and  Policy  Statement  provides  the 
essential  information  requirements  and 


considerations  for  credit  unions 
contemplating  sale-and-leaseback 
transactions.  It  is,  again,  emphasized 
that  sale-and-leaseback  transactions 
that  are  implemented  by  federally 
insured  credit  unions,  which  are 
contrary  to  the  provisions  stated  in  this 
text,  may  be  considered  unsafe  and 
imsound  practices  by  the  Nationed 
Credit  Union  Administration  Board  in 
accordance  with  section  206(b)(1)  of  the 
Federal  Credit  Union  Act  (12  U.S.C. 
1786(b)(1)). 

Rosemary  Brady, 

Secretary  of  the  NCUA  Board. 

September  11, 1981. 

[FR  Doc.  81-27162  Rted  S-17-81;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
13CFRPart  122 
[Rev.  3,  Arndt  16] 

Business  Loans 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  This  amendment  to  Part  122 
establishes  the  regulations  for  loans  to 
Employee  Stock  Ownership  Plans  or 
other  employee  benefit  plans  that  can  be 
treated  as  Employee  Stock  Ownership 
Plans.  This  final  rule  considers  the 
written  and  oral  comments  received  in 
response  to  the  proposed  rule  that  was 
published  in  the  Federal  Register  on 
September  17, 1980  (45  FR  61637). 
EFFECTIVE  DATE:  September  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  final  rule  may 
be  directed  to:  Richard  L  Wray, 
Financial  Analyst  (202)  653-6470. 
SUPPLEMENTARY  INFORMATION:  SBA 
received  three  (3)  written  responses  and 
one  oral  response  to  the  proposed  rule. 
In  addition,  discussions  within  SBA 
developed  modifications  in  the  proposed 
rule. 

The  final  rule  has  placed  the 
definitions  ahead  of  the  policy  portion, 
reversing  the  order  of  the  proposed  rule. 
It  appeared  that  the  definitions  added  to 
an  imderstanding  of  the  policy 
statement  and  should  appear  first.  An 
administrative  change  has  been  made 
by  designating  die  sections  in  this  part 
in  the  300  series  whereas  the  proposed 
rule  was  published  as  the  200  series. 

One  comment  indicated  that,  since 
SBA  definitions  do  not  follow  those  in 
the  Internal  Revenue  Code  or  in  the 
Treasury  Department  or  the  Department 
of  La;bor  Relations,  there  is  confusion 
about  whether  SBA  is  amending  the 
definitions  of  these  other  agencies.  To 


clarify  this  question,  the  final  rule  refers 
to  other  de^tions,  when  appropriate, 
or  states  that  the  SBA  definition  is  for 
loan  purposes  only.  SBA  has  neither  the 
intention  nor  the  authority  to  amend  the 
definition  of  terms  used  in  the 
regulations  of  other  agencies.  In  some 
cases,  the  SBA  definition  or  requirement 
is  more  restrictive  than  another 
agency’s.  This  is  necessary  for  the  loan 
to  comply  with  SBA  loan  policy  and  is 
not  intended  to  amend  or  otherwise 
modify  the  requirements  of  any  other 
regulation. 

Written  comments  also  pointed  out 
that  the  proposed  rule  appeared  to 
impose  conations  on  all  employer 
securities  held  by  the  trust,  not  just 
those  acquired  with  SBA  guarantee  loan 
funds.  The  final  rule  has  been  amended 
to  clarify  that  our  regulation  applies 
only  to  Uie  employer  securities  that  are 
pui^ased  with  SBA  guarantee  loan 
funds. 

The  proposed  rule  referred  to  specific 
Internal  Revenue  Code  citations  which 
appeared  in  the  Act  Written  comments 
pointed  out  that  the  citations  were 
incomplete  unless  additional  Internal 
Revenue  Code  Section  or  Treasury 
Department  and  Department  of  Labor 
relations  were  also  incorporated.  The 
final  rule,  therefore,  refers  to  the 
requirements  of  the  three  agencies 
without  specific  citations. 

One  respondent  suggested  that  SBA 
list  all  corporate  actions  that  require  the 
participants  to  direct  the  trust  on  the 
manner  of  voting.  Since  the  laws  of  the 
various  states  are  not  uniform  and  the 
charter  or  by-laws  of  the  various 
employers  can  impose  different 
requirements,  it  is  not  possible  for  SBA 
to  list  ail  of  the  specific  actions  which 
would  be  subject  to  this  requirement  in 
every  situation. 

In  §  122.303(a)  SBA  recognized,  too 
late  to  change  the  proposed  regulation, 
that  our  requirements  went  beyond  the 
scope  of  the  legislation.  This  was  also 
pointed  out  in  the  written  comments.  As 
amended,  the  final  rule  no  longer 
requires  a  qualifying  trust  to  have 
sufficient  shares  to  give  it  negative 
control  in  case  of  a  sale.  To  give  the 
employee  participants  some  voice  in 
their  job  future  we  have  added  two 
provisions — S  122.306(a)  (7)  and  (8) — 
that  allow  them  a  right  of  first  refusal  in 
case  of  voluntary  sde  or  liquidation  and 
that  prevent  the  employer  ^m  limiting 
the  amount  of  voting  control  that  a  trust 
or  employee  benefit  plan  can  acquire. 

The  final  rule  contains  a  new  section. 
122.304,  entitled  Amount  and  Term.  An 
oral  suggestion  was  received  that  the 
obligation  of  the  employee  organization 
sho^d  be  considered  independently  of 
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aoy  obligations  of  the  small  business  to 
SBA.  The  wording  of  the  enabling 
legislation  prevents  SBA  from  taking 
this  posture.  The  law  states  (1)  that  a 
loan  to  an  employee  organization  should 
be  treated  as  a  loan  to  the  small 
business  concern  and  (2)  that  these 
loans  are  7(a]  loans.  Therefore,  the  loans 
to  the  employer,  employee  organization 
and  any  other  affiliates  must  be 
considered  together  and  all  such  loans, 
combined,  are  subject  to  a  single 
$500,000  limit.  The  maturity  of  these 
loans  is  limited  to  25  years. 

This  regulation  applies  only  to  the 
maximum  loan  maturity  under  section 
7(a]  and  does  not,  in  any  way,  modify 
the  regulation  of  any  other  agency. 

As  the  proposed  rule  was  written,  it 
appeared  that  the  voting  requirements 
applied  only  after  the  employer 
securities  were  allocated  (generally  not 
until  the  loan  is  paid  and  all 
encumbrances  are  released).  Also,  it 
appeared  that  the  transfer  of  ownership 
was  not  accomplished  until  all  securities 
purchased  with  loan  proceeds  had  been 
allocated.  The  final  rule  (§  122.306] 
clarifies  that  the  employee  participants 
direct  the  voting  of  the  employer 
securities  that  have  been  or  will  be 
allocated  to  their  individual  accounts 
and  that  the  change  of  ownership  is 
accomplished  as  soon  as  the  securities 
are  registered  in  the  trust's  name.  It  is 
the  intent  of  SBA  that  employee 
participants  will  determine  how  shares 
purchased  with  SBA  loan  funds  will  be 
voted  and  to  avoid  a  situation  where  a 
trustee  is  unduly  influenced  by  the  , 
employer  in  voting  these  shares. 

An  oral  question  was  presented 
requesting  clarification  of  when  an  SBA 
loan  guarantee  is  made  for  the  purpose 
of  a  major  change  of  ownership.  The 
question  related  to  a  situation  where  a 
trust  borrows  with  an  SBA  guarantee  for 
growth  purposes.  If,  due  to  previous 
stock  acquisitions,  the  stock  purchased 
with  the  loan  proceeds  represented 
between  50  percent  and  51  percent  could 
SBA  make  the  loan?  While  the 
regulation  does  not  specifically  address 
this  situation,  SBA  will  consider  the 
intended  use  of  proceeds  as  the 
determining  factor.  If  the  loan  purpose  is 
to  provide  funds  for  corporate  growth, 
not  to  effect  a  majority  change  of 
ownership,  the  percentage  of  stock 
owned  by  the  employee  organization 
after  the  transaction  would  not  be  a 
material  factor. 

Accordingly,  pursuant  to  the  authority 
contained  in  sections  3(c)(3]  and  5(b)(6) 
of  the  Small  Business  Act  [115  U.S.C.  631 
et  3eq.\,  Part  122,  Chapter  L  Title  13  of 
the  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 


1.  Present  Part  122  is  amended  by 
designating  it  as  Subpart  A.  ^ 

2.  Subpart  B  is  added  and  reserved. 

3.  A  new  Subpart  C  is  added  to  read 
as  follows: 

PART  122— BUSINESS  LOANS 

«  *  *  *  ♦ 

Subpart  C— Loans  to  Qualified  Employee 
Trusts 

Sec. 

122.301  Statutory  provisions. 

122.302  Definitions. 

122.303  Policy. 

122.304  Amount  and  term  (maturity). 

122.305  Applicability  of  other  SBA 
regulations. 

122.306  Eligibility. 

122.307  Change  of  ownership. 

122.308  Credit  requirements. 

122.309  Application  procedure. 

Subpart  C— Loans  to  Qualified 
Employee  Trusts 

§  122.301  statutory  provisions. 

The  statutory  authorities  for  these 
loans  appear  at  15  U.S.C.  632(c),  and 
636(a). 

§122.302  Definitions. 

These  definitions  are  used  to  clarify 
this  regulation  and  supplement,  but  do 
not  amend  or  modify,  the  Internal 
Revenue  Code  or  Treasury  Department 
or  Labor  Department  definitions  in  their 
ESOP  or  ERISA  (Employee  Retirement 
Income  Security  Act  of  1974) 
regulations.  As  used  in  this  Subpart; 

Act  means  the  Small  Business  Act,  15 
U.S.C.  631  et  seq. 

Employee  means,  in  the  case  of  a  loan 
not  involving  a  change  of  majority 
ownership  of  the  employer  concern's 
voting  stock,  every  person  who  has  been 
on  the  payroll  of  the  employer  concern 
as  a  permanent,  full-time  employee  in 
any  capacity  for  at  least  30  days  prior  to 
the  date  SBA  receives  the  application 
for  a  loan  guarantee.  In  case  of  a  loan 
guarantee  to  an  employee  trust  to  effect 
a  change  of  the  majority  ownership  (at 
least  51  percent)  of  the  employer 
concern,  employee  means  every  person 
on  the  payroll  of  such  concern  as  a 
permanent,  full-time  employee  in  any 
capacity  at  the  time  such  majority 
ownership  is  acquired.  (Any  person  who 
has  worked,  or  is  hired  to  work,  1,000  or 
more  hours  over  12  consecutive  months 
is  considered  a  full-time,  permanent 
employee.) 

Employee  Organization  means  an 
entity  representing  at  least  51  percent  of 
the  employees  of  the  employer  concern 
and  which  maintains  a  trust  treated  as 
an  employee  trust 
Employee  Trust  means  a  qualified 
employee  trust  or  a  trust  (described  in 


§  122.306(b])  maintained  by  an  employee 
organization. 

Employer  Concern  means  the  present, 
or  prospective,  small  business  concern 
with  respect  to  which  an  employee  trust 
is  receiving  an  SBA  loan  guarantee.  It 
does  not  include  a  proprietorship, 
partnership,  cooperative  or  other  form  of 
business  organization. 

ESOP  means  an  employee  stock 
ownership  plan  as  defined  in  the 
Internal  Revenue  Code,  Treasury 
Department  regulations  and  Department 
of  Labor  regulations. 

Qualified  Employee  Trust  means, 
with  respect  to  a  small  business 
concern,  a  trust  which  forms  a  part  of  an 
BSOP  (or  a  part  of  an  employee  benefit 
plan  that  is  treated  as  an  ESOP  for  SBA 
loan  guarantee  purposes): 

(a)  Which  is  maintained  by  such 
concern; 

(b)  Which  represents  at  least  51 
percent  of  the  employees; 

(c)  Which  provides  that  each  plan 
participant  is  entitled  to  direct  the  plan 
how  to  vote  the  qualifying  employer 
securities  which  are  or  will  be  (as  the 
SBA  guarantee  loan  is  repaid  and 
encumbrances  are  removed)  allocated  to 
the  account  of  such  participant  with 
respect  to  corporate  matters  which  by 
law,  charter  or  by-laws  must  be  decided 
by  a  majority  vote  of  outstanding 
qualifying  employer  securities  voted; 
and 

(d)  Which  the  Internal  Revenue 
Service  has  qualified  in  writing  or  which 
has  been  exempted  in  writing  from 
appropriate  Labor  Department 
regulations  governing  Employee  Benefit 
Plans  under  ERISA. 

Qualifying  Employer  Securities 
means,  for  SBA  purposes,  an  employer 
security  which  is  (a)  stock  or  otherwise 
an  equity  security  or  (b)  a  bond, 
debenture,  note,  certificate  or  other 
evidence  of  indebtedness  which  is 
described  in  the  ESOP  provisions  of  the 
Internal  Revenue  Code.  Warrants  and 
options  are  excluded. 

Small  Business  Concern  means  a 
corporation  organized  or  chartered 
under  State  law  that  is  eligible  for  an 
SBA  guaranteed  loan  under  section  7(a) 
of  the  Act. 

§122.303  Policy. 

Subject  to  the  limitations  in  this 
Subpart,  SBA  may  guarantee  a  loan 
under  section  7(a)  of  the  Act; 

(a)  To  a  qualified  or  other  employee 
trust  which  may  be  treated  as  a 
qualified  employee  trust  that  represents 
at  least  51  percent  of  the  employees  and 
that  is  maintained  by  a  continuing  small 
business  concern  which  is  seeking  to 
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Hnance  its  corporate  growth  through  the 
use  of  a  loan  from  the  trust;  or 

(b)  To  a  qualified  or  other  employee 
trust  representing  at  least  51  percent  of 
the  employees  to  purchase  at  least  51 
percent  of  the  voting  control  of  a 
business  operated  for  profit  which  is  (1) 
a  small  business  concern  or  (2]  a 
business  controlled  by  another  person 
or  entity  if,  after  the  purchase  is 
accomplished,  such  business  would  be  a 
small  business  concern. 

§  122.304  Amount  and  term  (maturity). 

(a)  Amount.  SBA  can  guarantee 
obligations  of  the  employee 
organization,  the  employer  and  all  other 
affiliates  in  a  combined  amount  not  to 
exceed  $5(X),0(X). 

(b)  Maturity.  These  loans  have  a 
maximum  maturity  of  25  years. 

§  122.305  Applicability  of  other  SBA 
regulations. 

All  regulations  of  this  chapter 
applicable  to  borrowers  under  section 
7(a]  of  the  Act  shall  apply  to  the 
employer  concern  except  as  provided  in 
this  section. 

(a)  The  borrower  receiving  these  loan 
guarantees  must  be  an  eligible  employee 
trust  as  described  in  this  subpart. 

(b)  SBA’s  assistance  is  available  only 
as  a  loan  guarantee  (deferred 
participation). 

(c)  Repayment  ability  shall  be  based 
on  the  reasonable  prospects  of  success 
of  the  employer  concern. 

(d)  Personal  guarantees  of  the 
participants  in  the  plan  and  trust, 
including  those  having  managerial 
responsibilities,  shall  not  be  required  as 
a  condition  of  the  loan  guarantee. 

(e)  The  individual  business  experience 
or  personal  assets  of  the  employee- 
owners  shall  not  be  used  as  criteria  in 
determining  whether  to  guarantee  a 
loan;  in  the  case,  however,  where 
certain  employee-owners  may  assume 
managerial  responsibilities.  SBA  may 
consider  business  experience. 

(f)  An  employee  trust  may  apply  for  a 
loan  guarantee  to  purchase  a  business 
which,  by  reason  of  affiliation  with 
another  person  or  entity,  is  other  than 
small  it  after  the  purchase  is 
accomplished,  such  business  would  be 
an  eligible  small  business  concern.  Such 
purchase  shall  be  deemed  accomplished 
when  at  least  51  percent  of  the  total 
voting  stock  of  the  employer  concern  is 
registered  in  the  name  of  the  trust  to  be 
allocated  to  the  accoimts  of  at  least  51 
percent  of  the  employees  no  later  than 
the  date  the  guaranteed  loan  is  repaid  or 
as  soon  thereafter  as  is  consistent  with 
provisions  in  the  Internal  Revenue  Code 
and  regulations  thereunder. 


§122.306  Eligibility. 

(a)  Qualified  Employee  Trust.  A 
qualified  employee  trust  shall  be  eligible 
for  an  SBA  loan  guarantee  to  assist  a 
small  business  employer  concern  if  the 
trustee  of  the  trust  enters  into  an 
agreement  with  SBA  which  is  binding  on 
both  the  trust  and  the  small  business 
concern  and  which  provides  that: 

(1)  The  SBA  guaranteed  loan  shall  be 
used  solely  for  the  purchase  of 
qualifying  employer  securities, 

(2)  The  employer  concern  agrees  to 
use  funds  received  from  the  employee 
trust  solely  for  the  business  purposes  for 
which  the  loan  was  guaranteed, 

(3)  The  employer  concern  agrees  to 
provide  the  fimds  necessary  for  the  trust 
to  repay  loan  principal  plus  interest, 

(4)  The  property  of  the  employer 
concern  shall  be  available  as  security 
for  repayment  of  the  loan. 

(5)  All  unencumbered  qualifying 
employer  securities  acquired  by  the  trust 
using  SBA  guarantee  loan  funds  shall  be 
allocated  to  the  accounts  of  plan 
participants  who  are  entitled  to  share  in 
the  allocation, 

(6)  Each  plan  participeuit  has  a 
nonforfeitable  (vested)  right,  not  later 
than  the  date  such  loan  is  repaid,  to  all 
such  allocated  qualifying  employer 
securities  which  are  acquired  with  SBA 
guarantee  loan  funds, 

(7)  The  employer  concern  agrees  that 
an  employee  oi:ganization  owning  less 
than  51  percent  of  the  voting  control  will 
have  a  90  day  “right  of  first  refusal” 
before  the  business  is  relocated,  sold, 
liquidated  or  otherwise  loses  its  identity 
as  an  independently  owned  and 
operated  small  business  concern  by  any 
means  other  than  court  action,  and 

(8)  The  employer  concern  has  placed 
no  maximum  or  minimum  limits  on  the 
percentage  of  voting  stock  that  the 
employee  organization  is  allowed  to 
purchase  and  control. 

(b)  Trust  equivalent  to  a  qualified 
employee  trust  A  trust  may  be  treated 
as  a  qualifying  employee  trust  for  the 
purposes  of  an  SBA  loan  guarantee  if: 

(1)  Such  trust  is  maintained  by  an 
employee  organization  which  represents 
at  least  51  percent  of  the  employees  of 
such  concern; 

(2)  The  trust  is  part  of  a  plan  which 
constitutes  an  employee  benefit  plan 
under  the  Department  of  Labor  (DOL) 
regulations  implementing  ERISA  or  has 
a  written  DOL  exemption  from  such 
regulations  and  the  plan: 

(i)  Is  designed  to  invest  primarily  in 
qualifying  employer  securities, 

(ii)  Provides  that  each  plan  peurticipant 
is  entitled  to  direct  the  trustee  in  the 
manner  of  voting  all  qualifying  employer 
securities  acquired  with  SBA  loan 
guarantee  funds  that  have  been  or.  as 


the  SBA  loan  is  repaid,  will  be  allocated 
to  the  participants’  accounts,  on  all 
corporate  matters  which,  by  law.  charter 
or  by-laws,  must  be  decided  by  a 
majority  vote  of  the  qualifying  employer 
securities  voted. 

(iii)  Which  provides  that  each 
participant  who  is  entitled  to 
distribution  from  the  plan  has  a  right, 
with  respect  to  qualifying  employer 
securities  not  readily  tradable  on  an 
established  market,  to  require  that  the 
employer  concern  repurchase  such 
securities  imder  either  a  fair  valuation 
formula,  appraisal  requirement  or  other 
method  any  of  which  the  Internal 
Revenue  Service  or  the  Labor 
Department  has  accepted  in  writing,  and 

(iv)  Which  provides  procedures  for 
including  future  employees  in  the  plan, 
and 

(3)  The  trust,  with  respect  to  an  SBA 
loan  guarantee,  enters  into  an  agreement 
with  SBA  setting  forth  the  provisions 
outlined  in  paragraph  (a)  of  this  section. 

§  122.307  Change  of  ownership. 

When  the  purpose  of  a  loan  guarantee 
to  an  employee  trust  is  to  purchase  at 
least  51  percent  of  the  stock  for  the 
benefit  of  at  least  51  percent  of  the 
employees  of  a  small  business  concern 
or  a  business  controlled  by  another 
person  or  entity,  the  trustee  must 
include,  without  limitation,  in  a 
proposed  agreement  with  SBA  to  be 
submitted  with  the  application  for  the 
guarantee  the  requirements  that 

(a)  Subsequent  to  such  purchase,  the 
small  business  will  be  a  corporation 
which  is: 

(1)  A  small  business  concern,  and 

(2)  Is  not  imder  the  effective  control 
(as  defined  in  Part  121  of  this  Chapter), 
directly  or  indirectly,  of  the  seller,  and 

(b)  Not  later  than  the  date  the 
guaranteed  loan  is  repaid  (or  as  soon 
thereafter  as  is  consistent  with  the 
requirements  of  the  Internal  Revenue 
Code  of  1954)  at  least  51  percent  of  the 
total  voting  stock  of  the  small  business 
shall  be  allocated  to  the  accounts  of  at 
least  51  percent  of  the  employees, 

(c)  There  will  be  annual  reviews  by 
the  plan  participants  or  by  the  trustee  of 
the  role  of  the  employees  in  the 
management  of  such  concern, 

(d)  There  will  be  adequate 
management  to  assure  management 
expertise  and  continuity,  and 

(e)  The  trustee  shall  report  annually  to 
the  lender  with  respect  to  the 
requirements  of  this  section. 

§  122.308  Credit  requiremmts. 

(a)  Management  ability.  The  small 
business  concern  must  maintain 
adequate  managerial  ability  which  may 
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be  derived  from  contracts  with 
employee-owners,  or  from  others.  The 
individual  business  experience  of 
employee-owners  may  be  considered 
only  when  such  persons  assume 
managerial  responsibilities.  An 
employee  trust  relying  on  the  expertise 
of  other  than  employee-owners  shall 
endeavor  to  train  employee-owners  for 
management  responsibilities  in  order  to 
accelerate  the  assumption  of  managerial 
responsibilities  by  employee-owners  no 
later  than  the  date  the  guaranteed  loan 
is  repaid. 

(bj  Repayment  ability.  In  determining 
whether  there  exists  a  reasonable 
assurance  of  repayment  by  the 
employee  trust  pursuant  to  §  122.305(c), 
SBA  shall  consider  the  earnings  history 
and  projected  futiu'e  earnings  of  the 
employer  concern  together  with  its 
ability  to  make  the  necessary  payments 
to  the  trust.  An  employee  trust  owning 
less  than  51  percent  of  the  total  stock  of 
the  employer  concern  may — but  is  not 
required  to — provide  a  plan  whereby 
contributions  from  the  participants  to 
the  trust  will  supplement  the  small 
business  concern's  payment  in  order  to 
establish  repayment  ability. 

(c)  Personal  resources.  In  determining 
whether  to  guarantee  any  loan  under 
this  Subpart  C,  SBA  shall  not  consider 
the  personal  assets  of  employee-owners 
or  other  owners  of  the  small  business 
concern.  The  terms  of  the  loan  may 
require,  however,  that  the  small 
business  concern  dispose  of  assets  not 
required  by  it  in  the  conduct  of  its 
business  or  not  reasonably  necessary  to 
its  potential  healthy  growth. 

(d)  Competitiveness.  The  trustee  must 
document  in  the  application  that  funds 
generated  from  the  employee  trust  will 
enable  the  small  business  concern  to 
overcome  present  competitive 
difficulties,  if  any,  which  may  have  an 
adverse  impact  on  the  small  business 
concern’s  prospects  of  success, 
including  (without  limitation)  plant 
obsolescence  or  the  need  for  regulatory 
compliance. 

§  122.309  Application  procedure. 

Applications  for  these  loans  shall  be 
submitted  by  a  participating  lender 
following  the  procedures  for  all  section 
7(a)  guaranteed  loans,  including 
(without  limitation)  proof  of  refusal  of 
the  required  financial  assistance  as 
specified  in  §  120.2(a)(1)  of  these 
regulations.  Applications  shall  be  made 
on  SBA  Forms  4  and  41,  which  are 
incorporated  herein  by  this  reference, 
and  shall  include  the  agreement 
described  in  §  122.306  or  §  122.307. 

(Catalog  of  Federal  Domestic  Assistance  No. 
59.012  (Small  Business  Loans)) 


Date:  September  9, 1981. 
Michael  Cardenas, 
Administrator. 

(FR  Doc.  81-27270  Filed  9-17-81:  8:45  am| 

BILUNG  CODE  S02S-01-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  151 
[T.D.  81-240] 

Customs  Regulations  Amendments 
Relating  to  the  Examination  of 
Merchandise;  Correction 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule;  correction. 

summary:  This  document  corrects  the 
text  of  a  flnal  rule  concerning  the 
Customs  Regulations  relating  to  the 
examination  of  merchandise  which  was 
published  as  T.D.  81-240  (FR  Doc.  81- 
2460)  in  the  Federal  Register  on 
September  10, 1981  (46  FR  45128). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  P.  Dunham,  Regulations 
Control  Branch,  Customs  Service  (202- 
566-8237). 

The  following  correction  is  made  to 
the  final  rule  document: 

On  page  45130  left-hand  column,  the 
sentence  under  the  caption 
“AMENDMENTS  TO  THE 
REGULATIONS"  is  corrected  to  read 
“Sections  151.1  and  151.2(a),  Customs 
Regulations  (19  CFR  151.1, 151.2(a)),  are 
revised  to  read  as  follows:" 

Dated:  September  14, 1961. 

Steven  I.  Pinter, 

Acting  Director,  Regulations  Control  and 
Disclosure  Law  Division. 

|FR  Doc.  81-27216  Filed  9-17-81: 8:45  «m| 

BILLING  CODE  4aiO-22-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Certification  of  True 
Copies 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug  . 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
regarding  certification  of  true  copies  and 
use  of  the  Department  seal.  On  June  19, 
1981,  the  Acting  Director.  Office  of 


Management,  Public  Health  Service 
issued  a  new  delegation  of  authority 
relating  to  certification  of  true  copies 
which  superseded  the  previous 
delegation  and  all  redelegations.  This 
amendment  reestablishes  the 
redelegations  of  authority  to  certify  true 
copies  and  use  the  Department  seal  to 
officials  in  the  agency.  Position  and 
organization  titles  have  been  corrected 
where  appropriate. 

EFFECTIVE  DATE:  September  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Miller,  Office  of  Management 
and  Operations  (HFA-340),  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4976. 
SUPPLEMENTARY  INFORMATION:  Further 
redelegation  of  the  authority  delegated 
is  not  authorized.  Authority  delegated  to 
a  position  by  title  may  be  exercised  by  a 
person  officially  designated  to  serve  in 
that  position  in  an  acting  capacity  or  on 
a  temporary  basis. 

PART  5-^DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

Therefore,  under  the  Federal  Food, 
and  Drug,  and  Cosmetic  Act  (sec.  701(a). 
52  Stat.  1055  (21  U.S.C.  371(a)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formerly  5.1:  see  46  FR  26052: 
May  11, 1981)),  Part  5  is  amended  by 
revising  §  5.22  to  read  as  follows: 

'  §  5.22  Certification  of  true  copies  and  use 
of  Department  seal. 

(a)  The  following  officials  are 
authorized  to  certify  true  copies  of  or 
extracts  from  any  books,  records, 
papers,  or  other  documents  on  file 
within  the  Food  and  Drug 
Administration,  to  certify  that  copies  are 
true  copies  of  the  entire  file,  to  certify 
the  complete  original  record,  or  to 
certify  the  nonexistence  of  records  on 
file  within  the  Food  and  Drug 
Administration,  and  to  cause  the  seal  of 
the  Department  to  be  affixed  to  such 
certifications: 

(1)  Associate  and  Deputy  Associate 
Commissioners. 

(2)  The  Director  of  the  Executive 
Coordination  Staff  of  the  Office  of 
Policy  Coordination. 

(3)  Executive  Officer,  Office  of  the 
Commissioner. 

(4)  The  Director  of  the  Division  of 
Management  Systems  and  Policy  of  the 
Office  of  Management  and  Operations 
and  the  Chief  of  the  Dockets 
Management  Branch  of  that  Division 
and  Office. 

(5)  The  Director  of  the  Freedom  of 
Information  Staff  of  the  Office  of  Public 
Affairs. 
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(6)  The  Executive  Director  and  Deputy 
Executive  Director  of  Regional 
Operations;  and  the  Associate  Director 
for  Administration,  the  Associate 
Director  and  Deputy  Associate  Director 
for  Field  Support,  and  the  Associate 
Director  for  Federal-State  Relations  of 
the  Executive  Director  of  Regional 
Operations. 

(7)  The  Director  and  Deputy  Director 
of  the  Bureau  of  Drugs;  and  the  Director 
of  the  Office  of  Planning,  Evaluation, 
and  Management,  the  Associate 
Director  and  Deputy  Associate  Director 
for  Compliance,  and  the  Directors  of  the 
Divisions  of:  Methadone  Monitoring; 
Drug  Quality  Evaluation;  Drug  Labeling 
Compliance;  and  Drug  Quality 
Compliance  of  that  Bureau. 

(8)  The  Director  and  Deputy  Director 
of  the  Bmreau  of  Foods;  and  the 
Associate  Director  for  Planning  and 
Operations,  the  Associate  Director  for 
Compliance,  and  the  Directors  of  the 
Divisions  of:  Regulatory  Guidance;  Food 
Technology;  and  Cooperative  Programs 
of  that  Bureau. 

(9)  The  Director  and  Deputy  Director 
of  the  Bureau  of  Radiological  Health; 
and  the  Associate  Director  for 
Management  and  Systems  and  the 
Director  of  the  Division  of  Compliance  . 
of  that  Bureau. 

(10)  The  Director  and  Deputy  Director 
of  the  Bureau  of  Biologies;  and  the 
Associate  Director  for  Compliance  and 
the  Director  of  the  Division  of 
Compliance  of  that  Bureau. 

(11)  The  Director  of  the  Bureau  of 
Veterinary  Medicine;  and  the  Executive 
Officer,  the  Associate  Director  and 
Deputy  Associate  Director  for 
Surveillance  and  Compliance,  and  the 
Director  and  Deputy  Director  of  the 
Division  of  Compliance  of  that  Bureau. 

(12)  The  Director  and  Deputy  Director 
of  the  Bureau  of  Medical  Devices;  and 
the  Assistant  Director  for  Program 
Operations,  the  Associate  Director  for 
Compliance,  and  the  Director  of  the 
Division  of  Compliance  Operations  of 
that  Bureau. 

(13)  The  Director  and  the  Director  of 
the  Office  of  Management  of  the 
National  Center  for  Toxicological 
Research. 

(14)  Regional  Food  and  Drug  Directors 
and  District  Directors. 

(15)  Director,  Winchester  Engineering 
and  Analytical  Center. 

(16)  Director,  Minneapolis  Center  for 
Microbiological  Investigations. 

(b)  The  following  officials  are 
authorized  to  cause  the  seal  of  the 
Department  to  be  afiixed  to  agreements, 
awards,  citations,  diplomas,  and  similar 
documents: 

(1)  Associate  and  Deputy  Associate 
Commissioners. 


(2)  The  Director  of  the  Division  of 
Personnel  Management  of  the  Office  of 
Management  and  Operations. 

(c)  The  Federal  Register  Writer  and 
his/her  alternates  of  the  Office  of 
Regulatory  Affairs  are  authorized  to 
certify  true  copies  of  Federal  Register 
documents. 

Effective  date.  This  regulation  shall  be 
effective  September  18, 1981 
(Sec.  701(a).  52  Stat.  1055  (21  U.S.C.  371(a))) 
Dated:  September  9, 1981. 

Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs 

[FR  Doc.  81-26936  Filed  9-17-81;  8:45  am] 

BILUNQ  CODE  4110-03-M 


21  CFR  Parts  436, 442, 446, 449, 450, 
and  455 

[Docket  No.  81N-0215] 

Antibiotic  Drugs;  Updating  and 
Technicai  Changes 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  amends  the 
antibiotic  regulations  by  making 
corrections,  by  updating,  and  by  making 
minor  noncontroversial  technical 
changes  in  the  regulations  providing  for 
the  certification  of  antibiotic  and 
antibiotic-containing  drugs  for  human 
use.  These  changes  will  result  in  more 
accurate  and  usable  regulations  that 
reflect  current  certification  practices. 
DATES:  Effective  September  18, 1981; 
comments,  notice  of  participation,  and 
request  for  hearing  by  October  19, 1981; 
data,  information,  and  analyses  to 
justify  a  hearing  by  November  17, 1981. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk's  office)  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Eckert,  Bureau  of  Drugs  (HFD-140), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

amending  the  antibiotic  drug  regulations 
by  making  corrections,  by  updating,  and 
by  making  minor  noncontroversial 
technical  changes  in  several  antibiotic 
drug  regulations  that  provide  for 
certification  of  antibiotic  and  antibiotic- 
containing  drugs  intended  for  human 
use.  To  aid  in  understanding  the  types  of 
changes  included  in  this  document,  the 
changes  have  been  grouped  into  three 
general  classes  for  discussion  in  this 


preamble;  Monograph  corrections, 
updating,  and  technical  changes. 

Monograph  Corrections 

1.  In  §  436.105  (a)  and  (b),  the  tables 
are  corrected  by  alphabetically  inserting 
the  item  “Natamycin”  into  the  tables. 
Paragraph  (b)  is  also  corrected  by 
adding  the  item  “Not  dried”  in  the 
second  column  and  changing  the 
footnote  reference  fi’om  “5”  to  “6”. 

These  items  were  published  in  the 
Federal  Register  on  November  28, 1978 
(43  FR  55382),  but  were  inadvertently 
omitted  from  the  Code  of  Federal 
Regulations. 

2.  In  §  442.25a(a)(l)(vii),  the  word 
“sodium”  is  added  to  state  clearly  that 
the  amount  of  test  method  sample  is 
measured  in  weight,  not  activity. 

3.  In  §§  446.275a,  446.275b,  446.276a, 
and  446.276b,  in  paragraph  (b)(1)  of  each 
section,  the  figure  in  die  last  sentence  is 
corrected.  The  figure  appeared  correctly 
in  the  Federal  Register  published  on 
March  17, 1978  (43  FR  11151),  but  was 
incorreedy  printed  in  the  Code  of 
Federal  Regulations. 

4.  In  §  446.381b(b)(3).  the  test  method 
reference  is  corrected. 

5.  In  §  449.120d,  the  second  paragraph 
(b)(l)(ii)  is  removed.  It  was  correctly 
removed  in  the  Federal  Register 
published  on  April  6, 1979  (44  FR  20659), 
but  was  inadvertendy  printed  in  the 
Code  of  Federal  Regulations. 

6.  In  §  450.220(b)(5),  the  test  reference 
is  corrected  to  refer  to  the  appropriate 
test  method. 

7.  In  §  455.310a,  paragraph  (b)(l)(i) 
and  (ii)  is  removed.  It  was  correctly 
removed  in  the  Federal  Register 
published  on  December  19, 1978  (43  FR 
59057),  but  was  inadvertendy  printed  in 
the  Code  of  Federal  Regulations. 

Updating 

1.  In  §  442.25a,  the  heading  and  the 
first  sentence  in  paragraph  (a)(1)  are 
updated  by  moving  the  word  “sodium” 
to  follow  the  word  “cephalothin”  to 
reflect  current  nomenclature. 

2.  In  §  450.220,  the  last  sentence  in 
paragraph  (a)(1)  is  updated  by 
referencing  the  dactinomycin  used  in  the 
preparation  of  the  injectable  dosage 
form  to  the  requirements  for  crystallinity 
in  the  bulk  drug  monograph. 

Technical  Changes 

1.  In  §  436.105(a),  the  inoculum  size  foi 
the  item  “Natamycin”  in  the  seventh 
column  in  the  table  is  revised  from  0.25 
milliliter  to  0.8  milliliter  to  reflect  the 
amount  of  inoculum  currently  used  in 
the  FDA  laboratory. 

2.  In  §  436.204(b)(1),  the  diluent  for  the 
item  “Dicloxacillin”,  in  the  third  column 
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in  the  table  is  changed  from  distilled 
water  to  buffer  to  correspond  with  the 
current  laboratory  method. 

3.  In  §  446.150(a)(1),  the  limit  for 
moisture  content  for  methacycline 
hydrochloride  capsules  is  raised  from 
5.0  to  7.5  percent.  The  sole  manufacturer 
has  submitted  adequate  stability  data  to 
support  the  higher  limit. 

4.  In  §§  446.275a.  446.275b.  446.276a. 
and  446.276b,  in  the  last  two  sentences 
of  paragraph  (b)(1)  in  6ach  section,  the 
word  “sterile"  is  deleted  in  reference  to 
sterile  distilled  water  in  the  description 
of  the  sample  preparation.  A  study  by 
FDA’s  laboratory,  the  National  Center 
for  Antibiotics  Analysis,  demonstrates 
that  distilled  water  used  in  the 
microbiological  turbidimetric  assay  of 
rolitetracycline  need  not  be  sterile. 

5.  In  §  446.381b(b)(l),  the  first 
sentence  is  revised  to  provide  for  the 


use  of  polysorbate  80.  The  addition  of 
polysorbate  80  greatly  facilitates  the 
handling  of  the  assay  solution  of 
tetracycline  hydrochloride  ophthalmic 
suspension  and  reflects  the  ofHcial 
method. 

The  agency  has  determined  pursuant 
to  21  CI^  25.24(b)(22)  (proposed 
December  11, 1979:  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  507, 

701(f),  (g),  52  Stat.  1055-1056  as 
amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357,  371(f),  (g)))  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981)),  Chapter  I  of  Title  21  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

1.  Part  436  is  amended: 
a.  In  §  436.105(a)  and  (b).  by 
alphabetically  inserting  the  item 
“Natamycin”  in  the  respective  tables  to 
read  as  follows: 

§  436.105  Microbiological  agar  diffusion 
assay. 


(a) 


Media  to  be  used 
(as  listed  by  medium 
number  in 
$  436.t02(b)) 

Milliliters  of  media  to 
be  used  in  the  base 
and  seed  layers  . 

Suggested 
volume  of 
Standard¬ 
ized 

inoculum  to 
be  added  to 
each  too 
mUkliters  of 
seed  agar 
(milliliters) 

Incubation 
temperaiure 
for  the 
plates 

(degrees  C.) 

Antibiotic 

Base  layer  ^ 

Test  organism 

E . 

0.6 

29-31 

(b)  ‘  * 


conditions 
(method 
number  as 
listed 
$436,200) 


Wortung  standard  stock  solutions 


Diluent  (solution  number 
as  listed  in  $  436. t0l(a)) 


Final 

concentration 
units  or 
milligrams  per 
milliliter 


Standard  response  line  concentrations 


Final  concentrations. 
Storage  lime  rwimni  nricrograms  ol 

under  refrigeration  antibiotic  acti^  per 

milliliter 


NaiaifBlw... 


Not  dried .  Dimethylsulfoxide . . . .  1  mg* 


Use  same  day.. 


10  3.20.  4.00.  5.00,  6.2S. 
7.81  pg.  (Prepare 
the  standard 
response  line 
solutions 

simultaneously  with 
the  sample  solution 
to  be  tested  using 
red  low  actinic 
glassware.  Use 
solutions  within  2 
hours  alter 
preparation.) 


*  Further  dikile  aliquots  of  the  working  standard  stock  solution  with  dimethytsultoxide  to  give  concentrations  64.0,  BO.O.  100,  126,  and  tS6  micrograms  per  milliliter. 


§436.204  [Amended] 

b.  In  §  436.204  lodometric  assay, 
paragraph  (b)(1)  is  amended  in  the  table 
in  the  third  column  for  the  item 
“Dicloxacillin”  by  changing  the  entry 
“Distilled  water"  to  “1". 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

2.  Part  442  is  amended  in  {  442.25a  by 
revisinjg  the  heading  of  the  section,  by 


revising  the  Hrst  sentence  in  paragraph 
(a)(1),  and  by  revising  paragraph 
(a)(l)(vii)  to  read  as  follows: 

§  442.25a  Sterile  cephalothin  sodium. 

(a)  *  *  *  (1)  Standards  of  identity, 
strength,  quality,  and  purity.  Sterile 
cephalothin  sodium  is  the  sodium  salt  of 
the  compound  formed  by  reaction  of 
thiophene-2-acetic  acid  with  7-amino- 
cephalosporanic  acid.  *  *  * 
***** 


(vii)  The  specific  rotation  in  an 
aqueous  solution  containing  50 
milligrams  of  cephalothin  sodium  per 
milliliter  at  25’  C  is  -1-129'’ ±5*. 
***** 

PART  446— TETRACYCLINE 
ANTIBIOTIC  DRUGS 

3.  Part  446  is  amended; 
a.  In  §  446.150a(a)(l),  by  revising  the 
fourth  sentence  to  read  as  follows: 
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§  446.150a  Mathacydlne  hydrochlorMe 
capsules. 

(a)  *  *  *  (1)  Standards  of  identity, 
strength,  quality,  and  purity.  *  *  *  The 
moisture  content  is  not  more  than  7.5 
percent.  *  *  * 

***** 

b.  In  §  446.275a  by  revising  the  last 
two  sentences  in  paragraph  (b)(1)  to 
read  as  follows: 

§  446.275a  Rolitetracycllne  for 
intravenous  use. 

*  *  *  *  *  . 

(b)  *  *  *  (1)  Potency.  *  *  *  Dilute  the 
sample  thus  obtained  with  sufficient 
distilled  water  to  obtain  a  stock  solution 
of  convenient  concentration.  Further 
dilute  an  aliquot  of  the  stock  solution 
with  distilled  water  to  the  reference 
concentration  of  0.24  microgram  of 
rolitetracycline  per  milliliter  (estimated). 
***** 

c.  In  §  446.275b  by  revising  the  last 
two  sentences  in  paragraph  (b)(1)  to 
read  as  follows: 

§  446.275b  Rolitetracycllne  for 
intramuscular  use. 

***** 

(b)  *  *  *  (1)  Potency.  *  *  *  Dilute  the 
sample  thus  obtained  with  sufficient 
distilled  water  to  obtain  a  stock  solution 
of  convenient  concentration.  Further 
dilute  an  aliquot  of  the  stock  solution 
with  distilled  water  to  the  reference 
concentration  of  0.24  microgram  of 
rolitetracycline  per  milliliter  (estimated). 
***** 

d.  In  §  446.276a  by  revising  the  last 
two  sentences  in  paragraph  (b)(1)  to 
read  as  follows: 

§  446.276a  Rolitetracycline  nitrate  for 
intravenous  use. 

***** 

(b)  *  *  *  (1)  Potency.  *  *  *  Dilute  the 
sample  thus  obtained  with  sufficient 
distilled  water  to  obtain  a  stock  solution 
of  convenient  concentration.  Further 
dilute  an  aliquot  of  the  stock  solution 
with  distilled  water  to  the  reference 
concentration  of  0.24  microgram  of 
rolitetracycline  per  milliliter  (estimated). 
***** 

e.  In  §  446.276b  by  revising  the  last 
two  sentences  in  paragraph  (b)(1)  to 
read  as  follows: 

§  446.276b  Rolitetracycllne  nitrate  for 
Intramuscular  use. 

***** 

(b)  *  *  *  (1)  Potency.  *  *  *  Dilute  the 
sample  thus  obtained  with  sufficient 
distilled  water  to  obtain  a  stock  solution 
of  convenient  concentration.  Further 
dilute  an  aliquot  of  the  stock  solution 
with  distilled  water  to  the  reference 


concentration  of  0.24  microgram  of 
rolitetracycline  per  milliliter  (estimated). 

***** 

f .  In  S  446.381b,  by  revising  the  first 
sentence  in  paragraph  (b)(1)  and  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  446.361b  Tetracycline  hydrochloride 
ophthalmic  suspension. 
***** 

(b)  *  *  *  (1)  Potency.  Proceed  as 
directed  in  §  436.106  of  this  chapter, 
preparing  the  sample  for  assay  as 
follows:  Place  an  accurately  measured 
representative  portion  of  the  sample  into 
a  high-speed  glass  blender  jar  with  1 
milliliter  polysorbate  80  and  sufficient 
O.lN  hydrochloric  acid  to  give  a  stock 
solution  of  convenient  concentration 
containing  not  less  that  150  micrograms 
of  tetracycline  hydrochloride  per 
milliliter  (estimated).  *  *  * 
***** 

(3)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 

PART  449— ANTIFUNGAL  ANTIBIOTIC 
DRUGS 

§  449.120d  [Amended] 

4.  Part  449  is  amended  in  §  449.120d 
by  removing  the  second  paragraph 
(b)(l)(ii). 

PART  450— ANTITUMOR  ANTIBIOTIC 
DRUGS 

5.  Part  450  is  amended  in  §  450.220  by 
revising  the  last  sentence  in  paragraph 
(a)(1)  and  by  revising  paragraph  (b)(5)  to 
read  as  follows: 

§  450.220  Dactinomycin  for  injection. 

(a)  *  *  *  (1)  *  *  *  The  dactinomycin 
used  conforms  to  the  standards 
prescribed  by  §  450.20a(a)(l)(i),  (v),  (vi), 
and  (vii). 

***** 

(b)  *  *  * 

(5)  Loss  on  drying.  Proceed  as 
directed  in  §  436.200(b)  of  this  chapter. 

***** 

PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

§455.310  [Amended] 

6.  Part  455  is  amended  in  §  455.310a 
Chloramphenicol  ophthalmic  solution 
by  removing  paragraph  (b)(l)(i)  and  (ii). 

These  amendments  are  corrective, 
editorial,  or  of  a  minor  technical  nature. 
Because  the  amendments  are  not 
controversial  and  because  when 
effective  they  provide  notice  of  accepted 
standards,  FDA  finds  that  notice  and 
public  procedure  and  delayed  effective 
date  are  unnecessary  and  not  in  the 
public  interest.  The  amendments, 


therefore,  are  effective  September  18, 
1981.  However,  interested  persons  may, 
on  or  before  October  19, 1981,  submit  to 
the  Dockets  Management  Branch 
(address  above),  written  comments  on 
these  amendments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 

Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it,  request  a  hearing  and 
show  reasonable  grounds  for  the 
hearing.  Any  person  who  decides  to 
seek  a  hearing  must  file  (1)  on  or  before 
October  19, 1981,  a  written  notice  of 
peuiicipation  and  request  for  hearing, 
and  (2)  on  or  before  November  17, 1981, 
the  data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  fact  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  siunmary  judgment  against  the 
person(s)  who  request(s)  the  hearing, 
making  ^dings  and  conclusions  and 
denying  a  hearing.  All  submissions  must 
be  filed  in  three  copies,  identified  with 
the  docket  number  appearing  in  the 
heading  of  this  order,  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  firom  public  disclosure  under 
21  U.S.C  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management 
Branch,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  September  18, 1981. 

(Secs.  507, 701  (f),  (g),  52  Stat.  1055-1056  as 
amended,  59  Stat  463  as  amended  (21  U.S.C. 
357, 371  (f),  (g))) 
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Dated:  September  9, 1981. 

Mary  A.  McEniry, 

Assistant  Director  for  Regulatory  Affairs. 
Bureau  of  Drugs. 

|FR  Doc.  81-26937  Filed  6-17-81;  8:45  am) 

BILLING  CODE  4110-03-M 

21  CFR  Part  455 

[Docket  No.  81N-02511 

Antibiotic  Drugs;  Rifampin  Capsules 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  certiHcation  of  a  new  strength  of 
refampin  capsule.  The  manufacturer  has 
supplied  sufficient  data  and  information 
to  establish  its  safety  and  efficacy. 

OATES:  Effective  September  18, 1981; 
comments,  notice  of  participation,  and 
request  for  hearing  by  October  19, 1981; 
data,  information,  and  analyses  to 
justify  a  hearing  by  November  17, 1981. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk’s  office]  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Eckert,  Bureau  of  Drugs  {HFD-140), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  providing  for 
the  certiHcation  of  a  new  strength  (150 
milligrams)  of  rifampin  capsule.  The 
agency  has  concluded  that  the  data 
supplied  by  the  manufacturer 
concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  the  drug  is  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  Part 
455  (21  CFR  Part  455)  to  provide  for  its 
certification. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b](22)  (proposed 
December  11, 1979;  44  ^  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  507, 701 
(f)  and  (g),  52  Stat.  1055-1056  as 
amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357,  371  (f)  and  (g)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981]],  Part  455  is  amended  in  §  455.170a 
by  revising  the  second  sentence  in 
paragraph  (a)(l]  to  read  as  follows; 

§  455. 1 70a  Rifampin  capsules. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.*  *  *  Each  sample  contains 
150  milligrams  or  300  milligrams  of 
rifampin.  *  *  * 

***** 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  In 
accordance  with  the  conditions  for 
certification  in  section  507  of  the  act, 
FDA  permits  the  manufacturer  to  market 
this  drag  on  a  “release”  status  pending 
the  regulation's  becoming  effective. 
Because  this  regulation  is  not 
controversial  and  because  when 
effective  it  provides  notice  of  accepted 
standards  and  permits  earlier 
certification  of  regulated  products, 
notice  and  comment  procedure  and 
delayed  effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  amendment,  therefore,  is 
effective  September  18, 1981.  However, 
interested  persons  may,  on  or  before 
October  19, 1981,  submit  written 
comments  on  this  rale  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it,  request  a  hearing,  and 
show  reasonable  grounds  for  the 
hearing.  Any  person  who  decides  to 
seek  a  hearing  must  file  (1)  on  or  before 
October  19, 1981,  a  written  notice  of 
•participation  and  request  for  hearing, 
and  (2)  on  or  before  November  17, 1981, 
the  data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 


that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drags  will 
enter  summary  judgment  against  the 
person(s)  who  request(s]  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing.  All  submissions  must 
be  filed  in  three  copies,  identified  with 
the  docket  number  appearing  in  the 
heading  of  this  order  and  filed  with  the 
Dockets  Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  September  18, 1981. 

(Secs.  507, 701(f)  and  (g).  52  Stat.  1055-1056  as 
amended.  59  Stat.  463  as  amended  (21  U.S.C. 
357,  371(f)  and  (g))) 

Dated:  September  10, 1981. 

Mary  A.  McEniry, 

Assistant  Director  for  Regulatory  Affairs, 
Bureau  of  Drugs, 

(FR  Doc.  81-26910  Filed  9-17-81;  845  am] 

BILLING  CODE  4110-03-M 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Diethylcarbamazine  Citrate  Tablets 

agency:  Food  and  Drug  Administration. 
action:  Final  rale. 

summary:  The  Food  and  Drag 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drag 
application  (NADA)  filed  by  Wellcome 
Animal  Health  Division,  Burroughs 
Wellcome  Co.  The  NADA  provides  for 
the  use  of  diethylcarbamazine  citrate 
tablets  for  the  prevention  of  heartworm 
disease  and  as  an  aid  in  the  control  of 
ascarid  infections  in  dogs  and  cats. 
EFFECTIVE  DATE:  September  18. 1981. 
FOR  FURTHER  INFORMATION  CONTACr. 
Bob  G.  Griffith,  Bureau  of  Veterinary 
Medicine  (HFV-112),  Food  and  Drag 
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Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3430. 

SUPPLEMENTARY  INFORMATION:  The 

Wellcome  Animal  Health  Division, 
Burroughs  Wellcome  Co.  (Burroughs 
Wellcome],  Kansas  City,  MO  64108,  filed 
an  NADA  (124-842)  providing  for  the 
use  of  Filban  Tablets 
(diethylcarbamazine  citrate  tablets).  The 
tablets  contain  60, 120,  or  180  milligrams 
(mg)  of  diethylcarbamazine  citrate  and 
are  labeled  for  the  prevention  of 
heartworm  disease  caused  by 
Dirofilaria  immitis  in  dogs,  as  an  aid  in 
the  control  of  ascarid  infections  caused 
by  Toxocara  cam's  in  dogs,  and  as  an 
aid  in  the  treatment  of  ascarid  infections 
caused  by  Toxocara  canis  and 
Toxascaris  leonina  in  dogs  and  cats. 

The  product  is  similar  to  another 
tablet  that  was  the  subject  of  a  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  review 
published  in  the  Federal  Register  of 
January  8. 1969  (34  FR  275).  The  NAS/ 
NRC  review  stated,  and  the  agency 
concurred,  that  the  drug  is  efiective  as 
an  aid  in  the  treatment  of  ascarid 
infections  in  dogs  and  cats  when 
administered  at  25  to  50  mg  per  pound  of 
body  weight  as  a  single  dose  with  a 
repeat  dose  given  after  10  to  20  days. 
Sponsors  of  NADA’s  for  products  that 
did  not  reflect  the  conclusions  of  the 
review  were  required  to  update  their 
application  by  submitting  revised 
labeling  or  adequate  documentation  to 
support  the  labeling  used.  Those 
sponsors  whose  NADA's  satisfied  the 
requirements  of  the  NAS/NRC  review  or 
were  found  equivalent  to  the  NAS/NRC 
reviewed  products  are  codified  in  the 
regulations  in  21  CFR  520.620  and 
520.622. 

An  NAS/NRC  review  of  a 
diethylcarbamazine  medicated  premix 
was  published  in  the  Federal  Register  of 
June  16, 1970  (35  FR  9869).  The  review 
concluded  that  the  product  is  probably 
effective  as  an  aid  in  the  prevention  and 
elimination  of  large  roundworms  in  dogs 
when  given  as  directed  in  feeds.  The 
agency  upon  review  of  additional  data 
concluded  that  the  product  is  effective 
for  this  purpose.  The  review  established 
the  effectiveness  of  the  drug  for  use  in 
the  prevention  of  ascarid  infections. 

Burroughs  Wellcome  submitted  data 
from  a  controlled  artificial  challenge 
study  and  from  published  literature  to 
demonstrate  that  their  product  is  safe 
and  effective  for  the  prevention  of 
heartworm  disease  {Dirofilaria  immitis) 
in  dogs.  The  agency  has  granted  a 
waiver  from  the  requirements  of  21  CFR 
514.111(a](5)(ii)  for  further  efficacy 
studies  regarding  use  of  the  drug  for  this 


use.  The  ascarid  claims  are  approved  on 
the  basis  of  the  NAS/NRC  reviews. 

The  agency  concludes  that  the  NADA 
establishes  safe  and  efiective  uses  for 
Filban  Tablets.  The  application  is 
approved  and  the  regulations  amended 
to  reflect  the  approval. 

In  accordance  with  the  fieedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e](2](ii)  (21 
CFR  514.11(e](2)(ii]),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(formerly  the  Hearing  Clerk’s  office) 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  fi'om  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Director,  Bureau  of  Veterinary 
Medicine,  has  carefully  considered  the 
potential  environmental  efiects  of  this 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
Director’s  finding  of  no  significant 
impact  and  the  evidence  supporting  this 
finding,  contained  in  a  statement  of 
exemption  (pursuant  to  21  CFR  25.1(f]  (1) 
and  (2)  and  (g))  may  be  seen  in  the 
Dockets  Management  Branch,  Food  and 
Drug  Administration. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  l(a](l]  of  the 
Order. 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i],  82 
Stat.  347  (21  U.S.C.  360b(i]))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  21  CFR  5.1;  see  46  FR  26052; 
May  11, 1981]),  and  redelegated  to  the 
Bureau  of  Veterinary  Medicine  (21  CFR 
5.83],  Part  520  is  amended  in  §  520.622a 
by  adding  new  paragraph  (a)(5)  to  read 
as  follows: 

§  S20.622a  Diethylcarbamazine  citrate 
tablets. 

(a)  Sponsors.  *  *  * 

(5)  See  000081  in  §  510.600(c]  of  this 
chapter  for  use  of  60, 120,  or  180 
milligram  tablets  for  prevention  of 
heartworm  disease  in  dogs,  as  an  aid  in 
the  control  of  ascarid  infections  in  dogs, 
and  as  an  aid  in  the  treatment  of  ascarid 
infections  in  dogs  and  cats. 
***** 

Effective  date.  September  18, 1981. 


(Sec.  512(i],  82  Stat  347  (21  U.S.C  360b(i))] 
Dated:  September  11. 1981. 

Gerald  B.  GuesL 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

pit  Doc.  81-28965  Filed  9-17-81;  8:45  am] 

BILUNG  CODE  4110-03-M 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Styrylpyridinium  Chloride  and 
Diethylcarbamazine  FilnvOoated 
Tablets 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  American 
Cyanamid  Co.  providing  for  use  of  film- 
coated  tablets  containing 
styrylpyridinium  and 
diethylcarbamazine  as  an  aid  in  the 
control  of  large  roundworms  and 
hookworms  and  in  the  prevention  of 
heartworm  disease  in  dogs. 

EFFECTIVE  DATE:  September  18. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  G.  Griffith,  Bureau  of  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3430. 
SUPPLEMENTARY  INFORMATION: 

American  Cyanamid  Co.,  P.O.  Box  400, 
Princeton,  NJ  08540,  filed  an  NADA 
(121-813)  providing  for  use  of  film- 
coated  tablets  containing 
styrylpyridinium  and 
diethylcarbamazine  as  a  combination 
oral  anthelmintic  in  dogs.  The  film- 
coated  tablets  contain  the  equivalent  of 
50  milligrams  of  styrylpyridinium 
chloride  and  60  milligrams  of 
diethylcarbamazine  citrate  for  daily 
treatment  of  dogs  weighing  20  pounds, 
or  87.5  milligrams  of  styrylpyridinium 
chloride  and  105  milligrams  of 
diethylcarbamazine  citrate  per  35 
pounds,  or  125  milligrams  of 
styrylpyridinium  chloride  and  150 
milligrams  of  diethylcarbamazine  citrate 
per  50  pounds,  or  162.5  milligrams  of 
styrylpyridinium  chloride  and  195 
milligrams  of  diethylcarbamazine  citrate 
per  65  pounds.  The  tablets  are  new 
formulations  of  approved  drugs  which 
are  currently  codified  as  21  CFR 
520.2160a  and  520.2160b.  The  new 
formulations  incorporate  the  same 
drugs,  in  similar  amounts,  at  similar 
dosages,  and  for  similar  uses.  In 
approving  this  application  the  Director 
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of  the  Bureau  of  Veterinary  Medicine 
has  waived,  as  provided  in  21  CFR 
514.111(a](6],  the  requirement  to  perform 
adequate  and  well-controlled  studies  to 
demonstrate  the  effectiveness  of  the 
product.  The  new  formulation  (NADA 
121-813)  is  supported  by  in  vitro 
bioequivalency  studies  and  has  been 
adequately  shown  to  be  safe  for  its 
intended  uses. 

The  NADA  is  approved  and  the 
regulations  amended  to  reflect  the 
approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(formerly  the  Hearing  Clerk’s  office) 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(l)(i)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Tliis  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  fi'om  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981)),  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83).  Part 
520  is  amended  by  adding  new 
§  520.2160d,  to  read  as  follows; 

§  520.2160d  Styrylpyridinium, 
dlethylcarbamazina  film-coated  tablets. 

(a)  Specifications.  Each  film-coated 
tablet  contains  the  equivalent  of  50 
milligrams  of  stjrrylpyridinium  chloride 
and  60  milligrams  of  diethylcarbamazine 
citrate,  or  87.5  milligrams  of 
styrylpyridinium  chloride  and  105 
milligrams  of  diethylcarbamazine 
citrate,  or  125  milligrams  of 
styrylpyridinium  chloride  and  150 


milligrams  of  diethylcarbamazine 
citrate,  or  162.5  milligrams  of 
styrylpyridinium  chloride  and  195 
milligrams  of  diethylcarbamazine 
citrate. 

(b)  Sponsor.  See  No.  010042  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use— {\)  Amount. 

The  equivalent  of  2.5  milligrams  of 
styrylpyridinium  chloride  and  3 
milligrams  of  diethylcarbamazine  citrate 
per  pound  of  body  weight  per  day. 

(2)  Indications  for  use.  Administer  to 
dogs  as  an  aid  in  the  control  of  large 
roundworms  {Toxocara  canis]  and 
hookworms  [Ancylostoma  caninum]  and 
in  the  prevention  of  heartworm  disease 
[Dirofilaria  immitis]. 

(3)  Limitations.  Dogs  with  established 
heartworm  infections  should  not  be 
treated  until  they  have  been  converted 
to  a  negative  status.  Administration  to 
heartworm  infected  dogs  may  cause 
adverse  reactions  due  to  pulmonary 
occlusion. 

(4)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Effective  date.  This  regulation  is 
effective  September  18, 1981. 

(Sec.  512(i).  82  Stat.  347  (21  U.S.C.  360b(i))) 
Dated:  September  11. 1981. 

Gerald  B.  Guest, 

.Acting  Director,  Bureau  of  Veterinary 
Medicine. 

|FR  Doc.  81-26986  Filed  9-17-81: 8:45  am) 

BILLING  CODE  4110-03-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Fair  Housing  and  Equal 
Opportunity 

24  CFR  Part  115 

[Docket  No.  R-81-915] 

Recognition  to  Fair  Housing  Laws  of 
States  and  Localities  as  Being 
Substanttally  Equivalent  to  Title  VIII 

agency:  Office  of  Fair  Housing  and 
Equal  Opportunity,  Housing  and  Urban 
Development  (HUD). 
action:  Final  rule. 

summary:  This  rule  amends  current 
regulations  which  provide  for 
recognition  of  State  and  local  fair 
housing  laws  which  provide  rights  and 
remedies  substantially  equivalent  to 
those  provided  by  Title  VIII  of  the  Civil 
Rights  Act  of  1968.  'The  amendment 
grants  recognition  to  additional 
jurisdictions  which  now  meet  the  legal 
and  performance  standards  for 
recognition. 

EFFECTIVE  DATE:  September  13, 1981. 


FOR  FURTHER  INFORMATION  CONTACT: 

Steven  ].  Sacks.  Director,  Federal,  State 
and  Local  Programs  Division,  Fair 
Housing  Enforcement  and  Section  3 
Compliance.  Office  of  Fair  Housing  and 
Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451- 
7th  Street,  SW.,  Washington,  D.C.  20410 
(202)  426-3500.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On  April 
16, 1981,  the  Department  of  Housing  and 
Urban  Development  published  in  the 
Federal  Register  (46  FR  22204)  a  notice 
of  proposed  rulemaking  that  pursuant  to 
Section  810(c)  of  Title  VIII  of  the  Civil 
Rights  Act  of  1968,  as  amended,  it  was 
proposing  to  grant  recognition  to  the  fair 
housing  laws  of  two  States  and  nine 
localities  as  being  substantially 
equivalent  to  Title  VIII.  The  evaluation 
of  the  fair  housing  laws  of  these  two 
States  and  nine  localities  was  conducted 
in  accordance  with  the  provisions  of  24 
CFR  Part  115,  with  particular  reference 
to  §§  115.2(a).  115.3  and  115.8.  In  the 
notice  of  proposed  rulemaking  of  April 
16, 1981,  fiiose  sections  were  set  forth  to 
provide  appropriate  information  to  all 
parties  with  an  interest  in  HUD’s 
proposed  action. 

All  interested  persons  and 
organizations  were  invited  to  submit 
written  comments  on  or  before  May  18. 
1981.  Only  one  comment  was  received. 
With  respect  to  the  City  of  Detroit, 
Michigan,  originally  proposed  for 
recognition,  the  Department  received  a 
comment  that  the  Detroit  Omnibus 
Human  Rights  Ordinance  had  been 
declared  unconstitutional  by  the  Wayne 
County  Circuit  Court  on  December  22. 
1980.  The  Department’s  Office  of 
General  Counsel  reviewed  the  decision 
of  the  Circuit  Court  and  based  on  that 
decision  rescinded  the  December  15, 

1980  legal  analysis  which  concluded  that 
the  Detroit  fair  housing  law  provides 
rights  and  remedies  for  alleged 
discriminatory  housing  practices  which 
are  substantially  equivalent  to  those 
provided  in  Title  VIII.  Accordingly,  we 
have  not  included  this  jurisdiction  in  the 
final  rule.  No  comments  were  received 
with  respect  to  the  two  States  and  eight 
of  the  localities  which  are,  therefore, 
listed  in  this  final  rule. 

States 

Illinois  Washington 

Localities 

Clearwater.  Fla.  New  York  City.  N.Y. 

Kansas  City,  Kans.  Orlando,  Fla. 

Lincoln,  Nebr.  Pittsburgh.  Pa. 

Minheapolis.  Minn.  Raleigh.  N.C. 

In  order  to  permit  these  States  and 

localities  to  have  an  opportunity  to 
participate  in  essential  training  for  fiscal 
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year  1981,  this  rule  must  be  effective  at 
the  earliest  possible  time.  Therefore,  it 
would  be  impracticable  to  delay  the 
effective  date  of  this  rule  for  the  30-day 
period  provided  in  5  U.S.C.  553(d). 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  this 
Finding  of  inapplicability  is  available 
for  public  inspection  during  regular 
business  hours  in  the  OfHce  of  the  Rules 
Docket  Clerk,  Room  5218,  Department  of 
HUD,  451  Seventh  Street,  SW., 
Washington,  D.C.  20410. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  titles  and  numbers 
are  Equal  Opportunity  in  Housing, 

14.400  and  Fair  Housing  Assistance 
Program,  14.401. 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
undersigned  hereby  certifies  that  this 
Rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

PART  115— RECOGNITION  OF 
SUBSTANTIALLY  EQUIVALENT  LAWS 

Accordingly,  24  CFR  115.11  is  revised 
to  read  as  follows: 

§  115.11  Jurisdictions  with  substantially 
equivalent  laws. 

The  following  jurisdictions  are 
recognized  as  providing  rights  and 
remedies  for  alleged  discriminatory 
housing  practices  substantially 
equivalent  to  those  in  the  Act,  and 
complaints  will  be  referred  to  the 
appropriate  State  or  local  agency  as 
provided  in  §  115.6. 

States 


Alaska 

Nebraska 

California 

Nevada 

Colorado 

New  Hampshirt: 

Connecticut 

New  Jersey 

Delaware 

New  Mexico 

Illinois 

New  York 

Indiana 

Oregon 

Iowa 

Pennsylvania 

Kansas 

Rhode  Island 

Kentucky 

South  Dakota 

Maine 

Virginia 

Maryland 

Washington 

Massachusetts 

West  Virginia 

Michigan 

Minnesota 

Wisconsin 

Localities 

Charleston.  W.V. 

New  York  City.  N.Y. 

Charlotte,  N.C. 

Omaha.  Nebr. 

Clearwater,  Fla. 

Orlando,  Fla. 

District  of  Columbia 

Philadelphia,  Pa. 

Fort  Wayne.  Ind. 

Phoenix,  Aria. 

Kansas  City,  Kans. 

Pittsburgh,  Pa. 

Lincoliu  Nebr. 

Raleigh.  N.C. 

Minneapolis.  Minn. 

Seattle.  Wash. 

Montgomery  County. 

Sioux  Falls,  S.  Dak. 

Md. 

Tacoma,  Wash. 

(Sec.  610  (c)  Civil  Rights  Act  of  1968,  (42 
U.S.C.  3610):  sec.  7(d)  of  the  Department  of 
UUD  Act  (42  U.S.C.  3535(d)):  sec.  7(o)  of  the 


Department  of  Housing  and  Urban* 
Development  Act  (42  U.S.C.  3535(o));  sec.  234 
of  the  Housing  and  Community  Development 
Amendments  of  1978) 

Issued  at  Washington.  D.C.,  on  August  11. 
1981. 

Antonio  Monroig, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(FR  Doc.  81-27180  Filed  9-17-81:  8:45  aiT)| 

BILUNG  CODE  421(MI1-M 


Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  234 

(Docket  No.  R-81-929] 

Condominium  Projects;  Mutual 
Mortgage  Insurance  and  Insured  Home 
Improvement  Loans 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  Housing  and  Urban 
Development  (HUD). 

ACTION:  Interim  rule. 

summary:  This  rule  provides  for  HUD/ 
FHA  mortgage  insurance  of 
condominium  units  in  projects  that  have 
been  approved  for  loan  guaranty  by  the 
Administrator  of  Veterans  Affairs.  The 
rule  also  eliminates  the  requirement  that 
a  conventionally  financed  project  be 
committed  to  a  plan  of  condominium 
ownership  at  least  twelve  months  prior 
to  the  time  individual  units  are  eligible 
for  HUD/FHA  mortgage  insurance, 
although  it  is  still  required  that  the 
construction  of  the  project  be  completed 
for  twelve  months  prior  to  eligibility. 
Finally,  the  rule  eliminates  the 
requirement  that  at  least  90  percent  of 
the  units  be  sold  and  the  title  conveyed 
with  respect  to  conventionally  financed 
projects.  These  changes  are  needed  to 
facilitate  homeowner  purchases  of 
condominium  properties. 

DATES:  Effective  date:  September  18. 
1981. 

COMMENTS  DUE:  Comments  must  be 
received  on  or  before  November  17. 

1981. 

ADDRESS:  Written  comments  should 
refer  to  the  docket  number  and  date  and 
should  be  submitted  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel. 
Room  5218,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  D.C.  20410. 

A  copy  of  each  communication  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  ).  Coonts,  Director,  Single-Family 


Development  Division,  Department  of  ^ 
Housing  and  Urban  Development,  Room 
9270,  451  Seventh  Street,  SW., 
Washington,  D.C.  20410,  (202)  755-6720. 
(This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

Housing  and  Community  Development 
Act  of  1980  was  signed  into  law  on 
October  8, 1980.  Section  318  of  the 
Housing  and  Community  Development 
Act  of  1980  authorizes  the  Department 
to  insure,  under  Section  234(c)  of  the 
National  Housing  Act,  individual  unit 
mortgages  in  condominium  projects 
which  have  been  approved  for  guaranty 
or  for  a  direct  loan  by  the  Veterans 
Administration.  This  authority  is 
implemented  by  §  234.26(a)(4).  Another 
change  made  by  this  interim  rule 
concerns  §  234.26(a)(3).  Section  313(a)  of 
the  Housing  and  Community 
Development  Amendments  of  1978  (Pub. 
L.  95-557)  amended  Section  234(c)  of  the 
National  Housing  Act  to  authorize  the 
Department  to  insure  mortgages  on 
individual  condominium  units  in 
conventionally  financed  projects  if 
construction  of  the  project  was 
completed  more  than  twelve  months 
prior  to  the  application  for  mortgage 
insurance.  When  this  authority  was 
implemented  by  §  234.26(a)(3),  a 
requirement  was  added  that  the  project 
has  been  committed  to  a  plan  of 
condominium  ownership  at  least  twelve 
months  prior  to  the  application  for 
mortgage  insurance.  In  addition,  it  was 
required  that  90  percent  of  the  units  in 
the  project  be  sold  and  the  title 
conveyed.  This  interim  rule  deletes 
these  requirements. 

The  Secretary  has  determined  that  it 
is  urgent  that  the  beneHts  afforded  by 
these  amendments  be  made  available  as 
soon  as  possible.  Publishing  a  notice  of 
proposed  rulemaking  and  given  the 
public  an  opportunity  for  prior  comment 
on  these  amendments  would  cause  a 
substantial  delay  in  making  the  benefits 
available.  A  delay  could  cause 
unnecessary  hardships  to  homebuyers 
who  need  to  use  the  changes  to  the 
regulations  which  the  Act  provides. 
Therefore,  the  Secretary  finds  that 
notice  and  prior  public  procedure  on 
these  regulations  would  be  contrary  to 
the  public  interest.  Since  these 
amendments  relieve  restrictions 
contained  in  present  regulations,  it  is  not 
necessary  to  delay  the  effective  date  of 
these  provisions  for  the  30-day  period 
provided  in  5  U.S.C.  553(d).  Comments 
received  on  the  interim  rule  will  be 
considered  in  the  development  of  a  final 
rule  to  be  issued  in  this  proceeding. 
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A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  hours  in  the  Office  of  the 
Rules  Docket  Clerk  at  the  address  set 
forth  above. 

The  following  number  identifies  the 
program  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance,  affected 
by  this  regulation  change. 

Section  234(c]= 14.133  Mortgage 

Insurance— Purchase  of  Units  in 

Condominiums  (F) 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

Accordingly,  Chapter  II  of  24  CFR  is 
amended  as  follows: 

1.  Section  234.26  is  revised  to  read  as 
follows: 

§  234.26 

Project  requirements. 

No  mortgage  shall  be  eligible  for 
insurance  unless  the  following 
requirements  are  met: 

(a)  Location  of  family  unit.  The  family 
unit  shall  be  located  in  a  project  which 
the  Commissioner  determines  to  be 
acceptable,  and  which: 

(1)  Is  or  has  been  covered  by  a  project 
mortgage  insured  under  an  FHA  multi¬ 
family  housing  program;  or 

(2)  Contains  less  than  12  units;  or 

(3)  Contains  12  or  more  units  and 
construction  of  the  project  was 
completed  more  than  one  year  prior  to 
the  application  for  mortgage  insurance. 
For  purposes  of  this  paragraph,  the  date 
on  which  construction  was  completed 
shall  be  the  latest  of  the  dates  on  which; 

(i)  All  units  have  been  substantially 
completed  as  evidenced  by  certificates 
of  occupancy  from  a  governmental 
entity  or  recorded  certificates  of 
completion  executed  by  a  registered  or 
licensed  architect  or  engineer;  or 

(ii)  The  declarant  has  completed  all 
common  elements  and  improvements 
which  the  declarant  is  obligated  to 
complete  by  virtue  of  state 
condominium  law  or  the  condominium 
documents;  or 

(4)  Has  been  approved  by  the 
Veterans  Administration  for  its 
guaranty,  insurance  or  direct  loan 
programs. 

(b)  Plan  of  condominium  ownership. 
The  project  shall  have  been  committed 


to  a  plan  of  condominium  ownership  by 
a  deed,  or  other  recorded  instrument, 
which  is  acceptable  to  the 
Commissioner. 

(c)  Releases,  The  family  unit  shall 
have  been  released  fi'om  any  mortgage 
covering  the  project  or  any  part  of  the 
project. 

(d)  Certificate  by  mortgagee.  The 
mortgagee  shall  certify  that: 

(1)  The  deed  of  the  family  unit  and  the 
deed  or  other  recorded  instrument 
committing  the  project  to  a  plan  of 
condominium  ownership  comply  with  all 
legal  requirements  of  the  jurisdiction. 

(2)  The  mortgagor  has  good 
marketable  title  to  the  family  unit 
subject  only  to  the  mortgage  which  is  a 
valid  first  lien  on  the  same. 

(3)  The  family  unit  is  assessed  and 
subject  to  assessment  for  taxes 
pertaining  only  to  that  unit. 

(e)  Conditions  and  provisions.  The 
Commissioner  may  require  such 
conditions  and  provisions  as  he/she 
deems  necessary  for  the  protection  of 
the  consumer  and  public  interest 
including,  but  not  limited  to,  the 
execution  of  an  agreement  between  the 
owners  and  the  Commissioner  which 
shall  be  made  applicable  to  the 
Association  and  to  any  owner  of  a 
family  unit. 

(f)  Projects  covered  by  an  insured  or 
Secretary-held  mortgage.  Projects  which 
are  covered  by  an  insured  project 
mortgage,  or  mortgage  held  by  the 
Secretary,  must  be  in  compliance  with  a 
conversion  plan  approved  by  the 
Commissioner.  The  conversion  plan 
shall  provide  for: 

(1)  The  termination  by  payment  in  full 
of  the  mortgage  or  by  voluntary 
termination  of  the  insurance  contract 
covering  any  HUD/FHA-insured  or 
Secretary-held  mortgage  on  the  project, 
unless  the  Commissioner  determines 
that  his/her  interests  and  those  of  the 
individuals  purchasing  the  family  units 
are  best  served  by  not  requiring  the 
termination  of  the  insurance  or  payment 
in  full  of  the  mortgage. 

(2)  On  release  of  a  family  imit  from 
the  project  mortgage,  payment  shall  be 
made  on  the  outstanding  balance  of  the 
project  mortgage  in  an  amoimt  equal  to 
the  share  of  the  balance  determined  by 
HUD  to  be  attributable  to  the  family 
unit. 

(3)  The  conveyance  of  family  units, 
equal  in  value  to  at  least  70  percent  (or 
such  lesser  percentage  as  the  Secretary 
may  prescribe)  of  the  total  value  of  all 
imits  to  owners  approved  by  the  FHA. 

(4)  The  project  mortgagee  shall  certify 
notwithstanding  any  provisions  of  the 
mortgage  covering  prepayment,  that  no 
charge  is  contemplated  or  has  been 


collected  for  prepayment  in  full  of  the 
project  mortgage. 

(g)  Projects  not  covered  by  an  insured 
or  Secretary-held  mortgage.  Projects 
which  are  not  covered  by  an  insured 
project  or  Secretary-held  mortgage  and 
which  have  not  been  approved  by  the 
Veterans  Administration  for  its 
guaranty,  insurance  or  direct  loan 
programs  shall  meet  the  following 
additional  requirements: 

(1)  Except  with  the  approval  of  the 
Commissioner  for  the  purpose  of 
constructing  or  converting  the  project  in 
phases  or  stages,  any  special  right  of  the 
declarant  (as  declarant  and  not  as  a  unit 
owner)  to  do  any  and  all  of  the  following 
has  expired  or  has  been  waived  in  a 
recorded  instrument: 

(1)  Add  land  or  units  to  the 
condominium; 

(ii)  Convert  common  elements  into 
additional  units  or  limited  common 
elements; 

(iii)  Withdraw  land  from  the 
condominium; 

(iv)  Use  easements  through  the 
common  elements  for  the  purpose  of 
making  improvements  within  the 
condominium  or  within  any  adjacent 
land;  or 

(v)  Convert  a  unit  into  two  or  more 
units,  common  elements,  or  into  two  or 
more  units  and  common  elements. 

(2)  At  least  70  percent  (or  such  lesser 
percentage  as  the  Commissioner  may 
prescribe)  of  the  family  units  shall  be 
occupied  by  the  owners  or  shall  have 
been  sold  to  owners  who  intend  to 
occupy  the  units. 

(Sec.  211  of  the  National  Housing  Act  (12 
U.S.C.  1709, 1715)) 

Issued  at  Washington,  D.C.,  September  4, 
1981. 

Philip  D.  Winn, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

(FR  Doc.  81-27179  Filed  9-17-81: 8:45  am] 

BILUNQ  CODE  421(M>1-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

(T.D.  ATF-91;  Ref:  Notice  No.  353] 

Fennville  Vlticultural  Area 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

summary:  This  final  rule  establishes  a 
viticultural  area  in  southwestern 
Michigan  to  be  known  as  “Fennville.” 
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This  viticultural  area  is  located  in 
Allegan  and  Van  Buren  Counties.  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  believes  the 
establishment  of  Fennville  as  a 
viticultural  area  and  its  subsequent  use 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements  will 
help  consumers  better  identify  the  wines 
from  this  distinctive  grape-growing  area. 
EFFECTIVE  DATE:  October  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  P.  Blake,  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20226  (202-566-7626). 

SUPPLEMENTARY  INFORMATION: 

Background  * 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37671. 
54624]  revising  regulations  in  27  CFR 
Part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  These  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  in 
wine  labeling  and  advertising. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  A’IT'-60  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR  for 
the  listing  of  approved  viticultural  areas. 

Section  9.11,  Title  27  CFR,  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishcble  by  geographic  features. 
Section  4.25e(e)(2)  outlines  the 
procedures  toi  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape¬ 
growing  region  as  a  viticultural  area. 

The  Fenn  Valley  Winery  of  Fermville, 
Michigan,  petitioned  ATF  to  establish  a 
viticultiral  area  to  be  named 
"Fennville.” 

In  response  to  this  petition,  ATF 
published  a  Notice  of  Proposed 
Rulemaking,  No.  353,  in  the  Federal 
Register  on  October  27, 1980  (45  FR 
70910),  proposing  the  establishment  of 
the  “Fennville”  viticultural  area. 

Five  comments  were  submitted  in 
response  to  the  notice.  The  comments 
were  received  from  a  State  Senator,  two 
State  Representatives,  a  chairman  of  a 
county  board  of  commissioners,  and  a 
representative  of  the  State  wine 
institute.  All  of  the  commenters 
supported  the  petition  for  the  proposed 
viticultural  designation. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  “major  rule”  within 
the  meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 


a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexil^ty  Act 

This  final  rule  relates  to  a  notice  of 
proposed  rulemaking  published  prior  to 
January  1, 1961  and,  therefore,  is  not 
subject  to  the  authority  of  the 
Regulatory  Flexibility  Act. 

Public  Hearing 

A  public  hearing  was  held  on  this 
issue  on  February  3. 1981,  in  Douglas, 
Michigan,  to  gather  evidence  concerning 
the  proposed  area.  The  hearing  included 
six  scheduled  speakers  with  an 
additional  five  persons  giving  testimony. 
The  testimony  given  by  these  eleven 
persons  and  the  information  furnished 
with  the  petition  is  the  criteria  on  which 
ATF  bases  this  Treasury  decision. 

Historical  and  Current  Evidence  of  the 
Name 

The  name  of  this  area,  Fennville,  was 
well  documented  at  the  hearing  as  a 
fruit  growing  region  within  the  State  of 
Michigan.  One  of  the  witnesses  testified 
that  the  area  was  initially  named  after 
his  great-grandmother  whose  name  was 
Fenn.  This  same  individual  stated  that 
his  great-grandfather  operated  a 
woodmill  under  the  name  “Fennmill.” 
Another  witness  gave  testimony  that  the 
current  name  “Fennville”  came  about  as 
a  mistake  in  printing  of  the  schedule  by 
a  railroad  company  who  refused  to 
correct  the  mistake. 

Witnesses  also  presented  testimony 
that  the  area  has  a  history  dating  back 
over  100  years  for  growing  various 
fruits,  including  grapes  for  the 
production  of  wine.  One  witness  stated 
that  100  years  ago,  his  family  grew 
grapes  and  sold  them  to  wine  merchants 
in  Chicago.  Another  person  verified  that 
he  personally  knew  of  27  different  farms 
in  the  area  that  commercially  grew 
grapes  for  either  juice,  jelly  or  wine. 
Currently,  there  are  seven  of  these 
original  27  farms  growing  grapes 
commercially.  Proprietors  of  two 
wineries,  one  located  in  the  proposed 
area  and  one  located  50  miles  south, 
gave  testimony  as  to  the  differences  in 
character  and  taste  of  the  same  type  of 
grapes  grown  in  the  two  areas. 

After  evaluating  the  testimony 
presented  and  the  written  comments, 
ATF  believes  the  historical  and  current 


evidence  supports  the  neune  of  the 
viticultiu*al  area  as  being  a  distinct 
grape-grovring  region. 

Geographic  Evidence 

Testimony  was  given  by 
representatives  from  the  U.S. 

Department  of  Agriculture,  Soil 
Conservation  Service  and  Michigan 
State  University’s  Cooperative 
Extension  Service  as  to  the  geographical 
uniqueness  of  the  proposed  area.  'This 
testimony  brought  out  the  differences 
between  the  proposed  area  and  the 
surrounding  areas  in  regards  to 
temperature,  growing  conditions,  rainfall 
and  soil.  In  addition,  evidence  was 
presented  regarding  the  moderating 
effect  of  Lake  Michigan  on  this  area 
versus  areas  within  a  30  mile  radius. 

The  Fennville  area  has  average  winter 
temperatures  that  are  two  degrees 
warmer  and  average  summer 
temperatmes  two  degrees  cooler. 

Further,  the  proposed  area  averages 
only  four  days  per  year  of  above  90" 
Fahrenheit,  while  an  area  30  miles 
northeast  averages  15  such  days.  The 
lake  effect  of  Lake  Michigem  has  a 
moisture  robbing  effect  which  accounts 
for  a  decrease  in  rainfall  fixim  areas 
further  inland.  One  witness  testified 
that,  individually,  the  geographical 
features  which  make  the  Fennville  area 
unique  can  be  found  throughout 
Michigan  or  the  country.  However,  it  is 
the  combination  of  these  features  (soil 
soil  drainage,  moderating  temperature, 
and  growing  season)  which 
distinguishes  Fennville  from  surrounding 
areas. 

Based  on  this  testimony  and  other 
general  comparisons  as  to  temperature 
and  growing  conditions  of  the  Fennville 
area,  ATF  has  determined  that  this  area 
is  distinguishable  fit)m  die  surrounding 
area. 

Boundaries 

The  boundaries,  as  proposed,  were 
established  by  the  use  of  natural 
features  on  tluee  sides  and  a 
longitudinal  meridian  on  the  fourth  side. 

Testimony  was  given  which  supported 
and  verified  that  the  proposed 
boundaries  depict  an  area  which  is 
viticulturally  distinctive  from  the 
surrounding  area.  The  western  boundary 
is  the  eastern  shore  of  Lake  Michigan. 
The  north  and  south  boundaries  are  the 
Kalamazoo  River  and  the  Middle  Foric  of 
the  Black  River,  respectively.  Testimony 
established  the  nor^  and  south 
boundaries  as  being  boundaries  of  a 
glacial  moraine  and  outwash  plain 
which  depicts  the  desirable  soil 
characteristic  for  grape  growing  in  this 
area.  This  glacial  moraine  and  outwash 
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plain  meet  at  the  intersection  of  the 
northern  and  eastern  boundaries.  The 
eastern  boundary  is  the  86°  5'  west 
longitude  meridian  which  separates  the 
viticultural  area  from  a  42,000  acre  State 
game  area.  The  proposed  area 
comprises  approximately  75,000  acres. 

Based  on  this  testimony  and  evidence 
submitted  with  the  petition,  ATF  has 
determined  that  the  proposed 
boundaries  sufficiently  delineate  the 
viticultural  area  from  the  surrounding 
areas  and,  therefore,  the  boundaries  are 
being  adopted  as  proposed. 

Furthermore,  while  ATF  believes  that 
viticultural  area  boundaries  based  on 
man-made  features  are  inappropriate, 
where  man-made  features,  such  as  the 
eastern  boundary,  closely  approximate 
natural  features,  or  where  they  provide 
a  demarcation  line  from  grape-growing 
areas  as  opposed  to  areas  unsuitable  for 
grape-growing,  it  is  acceptable  to  use 
man-made  features  in  describing  the 
boundaries. 

Executive  Order  12291 

It  has  been  determined  that  this  Hnal 
regulation  is  not  a  “major  rule”  within 
the  meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Miscellaneous 

ATF  is  approving  this  area  as  being 
viticulturally  distinct  from  surrounding 
areas.  By  approving  the  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  the  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
be  substantiated  by  consumer 
acceptance  of  Fennville  wines. 

ATF  believes  that  substantial 
viticultural  knowledge  exists  indicating 
that  differences  in  climate,  soil,  and 
other  physical  characteristics  do  affect 
growing  conditions  found  within  a 
particular  region.  Although  distinction 
and  growing  conditions  may  be 
mitigated  by  viticultural  practices,  these 
distinctions  may  also  create  differences 
in  the  grape  growing. 

Disclosure 

A  copy  of  the  hearing  proceeding  is 
available  for  inspection  during  business 


hours  at  the  following  two  locations: 
ATF  Reading  Room  4405,  Office  of 
Public  Affairs  and  Disclosure,  12th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC;  and  at  the  ATF  Area  Supervisors 
Office,  Federal  Building,  231  West 
Lafayette  Street,  Detroit,  Michigan. 

Drafting  Information 

The  principal  author  is  Norman  P. 
Blake,  Research  and  Regulations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  However,  personnel  in  othsr 
offices  of  the  Bureau  participated  in  the 
preparation  of  this  document,  both  in 
matters  of  substance  and  style. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  section  5  of  the  Federal 
Alcohol  Administration  Act  (49  Stat. 

981,  as  amended;  27  U.S.C.  205],  27  CFR 
Part  9  is  amended  as  follows; 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Par.  1.  The  table  of  sections  in  27  CFR 
Part  9,  Subpart  C,  is  amended  to  add  the 
title  of  §  9.33.  As  amended,  the  table  of 
sections  reads  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec. 

***** 

9.33  Fennville. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.33.  As  amended,  Subpart  C 
reads  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 


§  9.33  Fennville. 

(a]  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
“Fennville.” 

Approved  Maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Fennville  Viticultural  Area  are  three 
U.S.G.S.  maps.  They  are  entitled: 

(1)  “Fennville  Quadrangle,  Michigan- 
Allegan  County,”  15  minute  series; 

(2)  “Bangor  Quadrangle,  Michigan,”  15 
minute  series;  and 

(3)  “South  Haven  Quadrangle, 
Michigan,”  15  minute  series. 

(c)  Boundaries.  The  Fennville 
viticultural  area  is  primarily  located  in 
the  southwestern  portion  of  Allegan 
County,  Michigan,  with  a  small  finger 
extending  into  the  northwest  comer  of 
Van  Buren  County,  Michigan. 

(1)  The  western  boundary  is  the 
eastern  shore  of  Lake  Michigan, 
extending  from  the  Black  River,  at  the 
City  of  South  Haven,  north  to  the 
Kalamazoo  River. 


(2)  The  northern  boundary  is  the 
Kalamazoo  River,  extending  easterly 
fi'om  Lake  Michigan  to  86°5'  west 
longitude. 

(3)  The  eastern  boimdary  is  the  86°5' 
west  longitude  meridian,  extending  from 
the  Kalamazoo  River  to  the  intersection 
of  the  Middle  Fork  of  the  Black  River. 

(4)  The  southern  boundary  is  the 
Middle  Fork  of  the  Black  River 
extending  westerly  from  86°5'  west 
longitude  until  it  joins  the  Black  River, 
continuing  west  along  the  Black  River  to 
the  eastern  shore  of  Lake  Michigan. 

Signed:  August  3, 1981. 

G.  R.  Dickerson, 

Director. 

Approved:  August  31, 1981. 

John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement  and 
Operations). 

[FR  Doc.  81-27137  Filed  »-17-ei;  8:45  am) 

BILUNO  CODE  4S10-31-M 


DEPARTMENT  OF  LABOR 


Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

Certification  of  Compietion  of 
Deveiopmentai  Steps  for  Arizona  State 
Pian 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 

ACTION:  Final  rule. 

summary:  Arizona  on  or  before 
November  1, 1977,  submitted 
documentation  attesting  to  the 
completion  of  all  structural, 
developmental  aspects  of  its  approved 
State  occupational  safety  and  health 
plan.  After  extensive  review  and 
opportunity  for  State  correction,  all 
developmental  plan  supplements  have 
now  been  approved.  This  notice  certifies 
this  completion  and  the  beginning  of  the 
18(e]  evaluation  phase  of  State  plan 
development.  This  certification  attests 
only  to  the  fact  that  Arizona  now  has  in 
place  those  structural  components 
necessary  for  an  effective  program.  It 
does  not  render  judgment,  either 
positively  or  negatively,  on  the 
adequacy  of  the  State’s  actual 
performance.  In  addition,  although  State 
plan  commitments  on  staffing  and 
resources  have  been  met,  these  initial 
commitments  may  not  be  interpreted  as 
meeting  the  ultimate  requirements  of  the 
Occupational  Safety  and  Health  Act  of 
1970  for  “sufficient  staff’  as  redefined 
by  the  U.S.  Court  of  Appeals  decision  in 
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"AFL-CIO  V.  Marshall”,  570  F.  2d  1030 
(1978). 

EFFECTIVE  DATE:  September  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marjorie  N.  Sauber,  Project  Officer, 

Office  of  State  Programs,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue,  N.W.,  Room  N- 
3613,  Washington,  D.C.  20210  (202)  523- 
6021. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  18  of  the  Occupational  and 
Health  Act  of  1970  (the  “Act”)  (29  U.S.C. 
667)  provides  that  States  which  desire  to 
assume  responsibility  for  the 
deyelopment  and  enforcement  of 
occupational  safety  and  health 
standards  shall  submit  for  Federal 
approval  a  State  plan  for  such 
development  and  enforcement.  Part  1902 
of  Title  29,  Code  of  Federal  Regulations, 
sets  forth  procedures  under  wUch  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(“Assistant  Secretary”)  shall  approve 
such  plans.  Under  the  Act  and 
regulations,  plam  approval  is  essentially 
a  two-step  procedure.  A  State  must  first 
submit  its  plan  for  an  initial 
determination  under  section  18(b)  of  the 
Act.  If  the  Assistant  Secretary,  after 
reviewing  the  State’s  submission, 
determines  that  the  plan  satisfies  or  will 
satisfy  the  criteria  set  forth  in  section 
18(c)  of  the  Act,  a  decision  of  “initial 
approval”  is  issued  and  the  State  may 
begin  enforcement  of  its  safety  and 
health  standards  in  accordance  with  the 
plan  and  with  concurrent  enforcement 
by  the  Occupational  Safety  and  Health 
Administration  (OSHA). 

A  State  plan  may  receive  initial 
approval  even  though  at  the  time  of 
submission  not  all  essential  components 
of  the  plan  are  in  place.  As  provided  at 
29  CFR  1902.2(b),  the  Assistant 
Secretary  may  initially  approve  the 
submission  as  a  “developmental  plan,” 
and  a  schedule  within  whiph  the  State 
must  complete  specified  “developmental 
steps”  is  issued  as  part  of  the  initial 
approval  decision. 

When  the  Assistant  Secretary  finds 
that  the  State  has  completed  all 
developmental  steps  specified  in  the 
initial  approval  decision,  a  notice  of 
such  completion  is  published  in  the 
Federal  Register  (see  29  CFR  1902.34  and 
.35).  Certification  of  completion  of 
developmental  steps  initiates  a  thorough 
evaluation  of  the  State  plan  by  the 
*  Assistant  Secretary  to  determine,  on  the 
basis  of  actual  operations,  whether  the 
plan  adequately  protects  safety  and 
health  of  the  State's  workers. 
Certification  does  not  render  judgment 


as  to  the  adequacy  of  State 
performance. 

Final  approval  of  the  plan  under 
section  18(e)  of  the  Act  and  29  CFR  Part 
1902  may  not  be  granted  until  at  least 
three  years  after  initial  approval  and 
until  at  least  one  year  after  completion 
of  developmental  steps.  Thereafier, 
when  the  Assistant  Secretary 
determines  on  the  basis  of  actual 
performance  under  the  plan  that  the 
Act’s  criteria  are  being  applied,  a 
decision  of  final  approval  may  be 
granted. 

On  November  5, 1974,  a  notice  was 
published  in  the  Federal  Register  (39  FR 
39037)  of  initial  approval  of  the 
developmental  Arizona  plan  and  the 
adoption  of  subpart  CC  of  Part  1952 
containing  the  decision,  a  description  of 
the  plan  and  the  developmentrd 
schedule.  During  the  three-year  period 
ending  November  1, 1977,  following 
commencement  of  State  operations  (3 
years  from  the  date  of  the  State’s  first 
23(g)  grant  award),  Donald  Wiseman, 
former  Director  of  the  Arizona  Division 
of  Occupational  Safety  and  Health, 
Industrial  Commission  of  Arizona, 
submitted  documentation  attesting  to 
the  completion  of  each  State 
developmental  commitment  for  review 
and  approval,  as  provided  in  29  CFR 
Part  1953.  Following  Deptirtmental 
review,  opporhmity  for  public  comment 
and  subsequent  modification  of  the 
State’s  submissions,  as  deemed 
appropriate,  the  Assistant  Secretary  has 
approved  the  completion  of  all 
individual  Arizona  developmental  steps. 

C(Hnpletic»  of  Developmental  Steps 

1.  All  developmental  steps  specified  in 
the  November  5, 1974  notice  of  initial 
approval  have  been  completed  as 
follows: 

(a)  Legislative  amendments  required 
to  bring  the  Arizona  occupational  safety 
and  health  law  (Arizona  Revised 
Statutes,  Chapter  23)  into  conformity 
with  Federal  requirements  were  enacted 
effective  August  27, 1977  and  were 
approved  by  the  Assistant  Secretary  on 
April  3, 1981  (46  FR  201 63). 

(b)  Ogcupational  safety  and  health 
standards  have  been  promulgated  and 
subsequently  amended  to  reflect 
changes  in  the  Federal  standards  and 
were  found  to  be  at  least  as  effective  as 
the  corresponding  Federal  standards 
and  were  approved  by  the  Regional 
Administrator  for  Occupational  Safety 
and  Health  on  May  7, 1976  (41  FR  32917, 
August  6, 1976)  and  March  27, 1978  (43 
FR  17066,  April  21, 1978).  The  adoption 
of  initial  standards  was  approved  as  a 
completed  developmental  step  on 
December  17, 1976  (41  FR  56315, 
December  28, 1976).  In  addition.  State 


standards  comparable  to  Federal 
standards  through  March  1981  have 
been  adopted. 

(c)  Regulations  concerning 
inspections,  citations,  and  proposed 
penalties  and  Review  Board  Rules  of 
Procedure  were  submitted  on  May  14, 
1975,  and  were  approved  by  the 
Assistant  Secretary  on  July  22, 1976  (41 
FR  31812,  July  30, 1976). 

(d)  Regulations  concerning  recording 
and  reporting  of  occupational  injuries 
and  illnesses  were  submitted  on  May  14. 
1975  and  were  approved  by  the 
Assistant  Secretary  on  July  22, 1976  (41 
FR  31812,  July  30, 1976). 

(e)  Regulations  concerning  variances 
were  submitted  on  October  31, 1977,  and 
were  approved  by  the  Assistant 
Secretary  on  November  13, 1980  (45  FR 
77000,  November  21, 1980). 

(f)  Regulations  concerning  complaints 
of  discrimination  against  employees  for 
exercising  their  rights  under  the  law 
were  submitted  on  October  31, 1977,  and 
were  approved  by  the  Assistant 
Secretary  on  November  13, 1980  (45  FR 
77000,  November  21. 1980). 

(g)  The  State’s  ori^al  Field 
Operations  Manual  was  approved  with 
the  State  plan.  On  March  1, 1978,  the 
State  submitted  revisions  to  the  manual 
to  reflect  changes  in  the  Federal  Manual 
and  in  the  Arizona  program.  'These 
revisions  were  approv^  by  the 
Assistant  Secretary  on  November  13, 
1980  (45  FR  7700a  November  21, 1980). 

(h)  The  State  poster  notifying  public 
and  private  employers  and  employees  of 
their  protections  and  obligations  under 
the  Arizona  plan  was  submitted  on  May 
14, 1975  and  approved  by  the  Assistant 
Secretary  on  July  22, 1976  (41  FR  31812. 
July  30, 1976). 

(i)  The  universe  file  for  the  State’s 
inspection  scheduling  system  was 
completed  cmd  implemented  on  March 
12, 1976,  thus  completing  the 
implementation  of  the  State’s 
Management  Information  System,  and 
was  approved  by  the  Assistant 
Secretary  on  July  22, 1976  (41  FR  31812, 
July  30, 1976). 

(j)  Interagency  agreements  with  the 
Arizona  Department  of  Health  Services 
and  the  Corporation  Commission  of 
Arizona  were  entered  into  on  November 
7, 1974,  March  20, 1975  and  May  7, 1976, 
and  were  approved  by  the  Assistant 
Secretary  on  July  22, 1976  (41  FR  31812, 
July  30, 1976).  An  agreement  with  the 
Arizona  Atomic  Energy  Commission 
was  entered  into  on  December  18, 1972, 
and  was  approved  with  the  State  plan 
on  October  29, 1974  (39  FR  39037, 
November  5, 1974). 

2.  The  personnel  operations  of  the 
Arizona  Industrial  Commission  have 
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been  found  to  be  in  substantial 
conformity  with  the  Standards  for  a 
Merit  System  of  Personnel 
Administration  by  the  U.S.  Office  of 
Personnel  Mamagement.  The  State  also 
has  an  affirmative  action  plan  which  has 
been  found  acceptable  by  the  Office  of 
Personnel  Management. 

3.  This  certification  covers  all 
occupational  safety  and  health  issues 
covered  under  the  Federal  program 
except  for  the  longshoring  and  maritime 
standards  found  in  29  CFR  Parts  1915, 
1916, 1917  and  1918  (longshoring,  ship 
repairing,  shipbuilding  and 
shipbreakingj,  which  are  excluded  from 
coverage  under  the  plan.  In  addition,  in 
accordance  with  State  law,  Arizona  is 
precluded  from  enforcing  occupational 
safety  and  health  standards  on  Indian 
reservations  and  in  mining  operations. 
This  certification  also  covers  the  State's 
program  covering  State  and  local 
government  employees. 

Location  of  the  Plan  and  Its 
Supplements  for  Inspection  and  Copying 

A  copy  of  the  approved  supplements 
along  with  the  approved  plan  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  State  Programs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3613,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210;  Office  of  the  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration,  Room  11321, 
Federal  Office  Building,  450  Golden 
Gate  Avenue,  San  Francisco,  California 
94102;  and  Division  of  Occupational 
Safety  and  Health,  Industrial 
Commission  of  Arizona,  1601  West 
Jefferson  St.,  Phoenix,  Arizona  85007. 

Effect  of  Certification 

The  Arizona  plan  is  certified  efiective 
September  18, 1981  as  having  completed 
all  developmental  steps  on  or  before 
November  1, 1977.  This  certification 
attests  to  structiural  completion,  but  does 
not  render  judgment  on  adequacy  of 
performance. 

The  Arizona  occupational  health  and 
safety  program  will  be  monitored  and 
evaluated  for  a  period  of  not  less  than 
one  year  after  publication  of  this 
certification  to  determine  whether  the 
State  program  in  operation  provides  for 
an  effective  program  of  enforcement 
including  the  requirement  set  out  in 
“AFL-CIO  V.  Marshall”  cited  above.  The 
Assistant  Secretary  will  then  determine 
whether  Federal  authority  should  be 
withdrawn  with  respect  to  issues 
covered  by  the  plan  piusuant  to  Section 
18(e]  of  the  Act. 


Level  of  Federal  Enforcement 

In  accordance  with  29  CFR  1902.35, 
Federal  enforcement  authority  under 
sections  5(a](2],  8,  9, 10, 13  and  17  of  the 
Act  (29  U.S.C.  654(a)(2],  657,  658,  659,  662 
and  666]  and  Federal  standards 
authority  under  section  6  of  the  Act  (29 
U.S.C.  655)  will  not  be  relinquished 
during  this  evaluation  period.  However, 
exercise  of  Federal  enforcement 
authority  will  continue  generally  to  be 
limited  at  this  time  to  enforcement  in 
those  issues  not  covered  by  the  State 
plan,  response  to  ll(c]  discrimination 
complaints  as  appropriate,  enforcement 
of  new  Federal  standards  if  necessary 
and  responses  to  emergency  or  unusual 
situations.  The  level  of  Federal 
enforcement  may  from  time  to  time  be 
reconsidered. 

In  accordance  with  this  certification, 
29  CFR  1952.354  is  hereby  amended  to 
reflect  successful  completion  of  the 
developmental  period  by  changing  the 
title  of  the  section  and  by  adding  a 
paragraph  (i)  as  follows: 

§  1952.354  Completion  of  developmental 
steps  and  certification. 
***** 

(i)  In  accordance  with  §  1902.34  of  this 
chapter,  the  Arizona  occupational  safety 
and  health  plan  was  certified,  effective 
September  18, 1981  as  having  completed 
all  developmental  steps  specified  in  the 
plan  as  approved  on  October  29, 1974, 
on  or  before  November  1, 1977.  This 
certification  attests  to  structural 
completion,  but  does  not  render 
judgment  on  adequacy  of  performance. 

(Sec.  18,  Pub.  L  91-596, 84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Washington,  D.C.,  this  l4th  day 
of  September  1981. 

Thome  G.  Auchter, 

Assistant  Secretary, 

[FR  Doc.  81-27220  Filed  9-17-81:  &4S  am) 

BILUNQ  CODE  4910-M-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Navigation;  COLREQS  Compliance 
Exemption;  U.S.S.  La  Jolla 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS)  to  reflect  that 
the  Secretary  of  the  Navy:  (1)  has 
determined  that  U.S.S.  La  Jolla  (SSN 
701)  is  a  vessel  of  the  Navy  which,  due 


to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  submarine;  and  (2)  has  found  that 
U.S.S.  La  Jolla  (SSN  701]  is  a  member  of 
the  SSN  688  class  of  ships,  exemptions 
for  which  have  previously  been  granted 
under  72  COLREGS,  Rule  38.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  July  10, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  J.  McCarthy,  JAGC, 

USN,  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria,  Virginia  22332,  Telephone 
Number  (202)  325-0744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  Executive 
Order  11964  and  33  U.S.C.  1605,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  U.S.S.  La  Jolla  (SSN 
701)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Rule  21  (c)  regarding  the  arc  of  visibility 
of  the  stem  light;  Rule  23(a)(iv)  requiring 
the  stem  light  to  be  displayed  when  the 
vessel  is  underway  at  night;  Annex  I, 
section  2(a](i]  regarding  the  height  of  the 
masthead  light;  Annex  I,  section  2(k) 
regarding  the  height  and  relative 
positions  of  the  anchor  lights;  and 
Annex  I,  section  3(b)  regarding  the 
location  of  the  side  lights.  Full 
compliance  with  the  aforementioned  72 
COLREGS  provisions  would  interfere 
with  the  special  function  of  the  ship.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Notice  is  also  provided  to  the  efiect 
that  U.S.S.  La  Jolla  (SSN  701)  is  a 
member  of  the  SSN  688  class  of  ships  for 
which  certain  exemptions,  pursuant  to 
72  COLREGS  Rule  38,  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  ffie  existing  tables 
of  §  706.3  are  equally  applicable  to 
U.S.S.  La  Jolla  (SSN  701).  Moreover,  it 
has  been  determined,  in  accordance 
with  32  CFR  Parts  296  and  701,  that 
publication  of  this  amendment  for  public 
comment  prior  to  adoption  is 
impracticable,  unnecessary  and  contrary 
to  public  interest  since  it  is  based  on 
technical  findings  that  the  placement  of 
lights  on  this  ship  in  a  manner  different 
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from  that  prescribed  herein  will  ^ 
adversely  affect  the  ship’s  ability  to 
perform  its  military  function. 


PART  706— CERTIFICATIONS  AND 
EXEMPTIONS  UNDER  THE 
INTERNATIONAL  REGULATIONS  FOR 
PREVENTING  COLLISIONS  AT  SEA, 
1972 


Accordingly,  32  CFR  Part  706,  is 
amended  as  follows: 

§  706.2  [Amended] 

1,  The  third  Table  One  of  §  706.2  is 
amended  to  indicate  certifications 
issued  by  the  Secretary  of  the  Navy  by 
inserting  the  following  entry  after  the 
entry  for  U.S.S.  Dallas  (SSN  700): 


Distance  in 
meters  ol 
forward 
masthead  light 
below 
minimum 
required 
height  }2(aKi» 
Annex  I 


U.S.S.  la  Mta. . .  SSNTOI  3.5 


Vessel  Number 


2.  Table  Three  of  §  706.2  is  amended  to  indicate  certifications  issued  by  the  Secretary  of  the  Navy  by  inserting  the 
following  entry  after  the  entry  for  U.S.S.  Dallas  (SSN  700) 


Masthead 
light,  arc  of 
visibility;  Rule 

21(a) 


Sidelights,  arc 
of  visibility: 
Rule  21(b) 


Stern  kgfd,  arc 
of  visibUtty; 
Rule  21(c) 


Sidelights, 
distance 
inboard  of 
ship's  sides  in 
meters:  §3 
(b).  Annex  I 


Stem  light 
distance 
forward  of 
stem  in 
meters:  Rule 
21(0 


Forward 
Anchor  light 
height  above 
hull  in  meters: 
S  2(l(),  Annex  I 


Anchor  lights, 
relationship  of 
aft  Rgfa  to 
forward  light  in 
meters;  §  2(l(). 

Anrwx  I 


USS  LA  JOLU. 


SSN  701 


4.2  6.1  3.5  1.7  below 


The  effective  date  of  this  amendment  will  be  July  10, 1981. 
(Executive  Order  11964;  33  U.S.C  1605) 

Approved:  July  10, 1981. 

John  Lehman, 

Secretary  of  the  Navy. 

(I-'R  Uoc.  81-27138  Filed  9-17-81;  8:45  am) 

BILLING  CODE  3810-AE-M 


32  CFR  Part  706 

Navigation;  COLREGS  Compliance 
Exemption;  USNS  APACHE 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS]  to  reflect  that 
the  Secretary  of  the  Navy:  (1)  has 
determined  that  USNS  APACHE  (T- 
ATF 172)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
Annex  I,  section  2(f)  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  Naval  fleet  tug,  and  (2)  has 
found  that  USNS  APACHE  (T-ATF 172) 
is  a  member  of  the  T-ATF  166  Class  of 
ships,  certain  exemptions  for  which 
have  been  previously  granted  under  72 
COLREGS  Rules  38(a),  38(b),  and 
38(d)(i).  The  intended  effect  of  this  rule 
is  to  warn  mariners  in  waters  where  the 
72  COLREGS  apply. 

EFFECTIVE  DATE:  July  22, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  J.  McCarthy,  JAGC, 
USN,  Admiralty  Division,  Office  of  the 
Judge  Advocate  General  Navy 


Department,  200  Stovall  Street, 
Alexandria.  Virginia  22332,  Telephone 
No.  (202)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33U.S.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  USNS  APACHE  (T- 
ATF 172)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  72 
COLREGS  Annex  I,  section  2(f),  in  that, 
during  those  situations  when  the  USNS 
APACHE  must  simultaneously  display 
masthead  lights  used  for  towing  as 
required  by  Rule  24  and  the  task  lights 
of  a  vessel  restricted  in  its  ability  to 
maneuver  as  required  by  Rule  27,  the 
masthead  lights  used  for  towing  will  not 
be  located  above  and  clear  of  the  task 
lights.  Full  compliance  with  this 
provision  would  interfere  with  the 
special  function  of  the  ship.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  masthead  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COlilEGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  the  Secretary  of  the  Navy  has 
previously  authorized  the  use  by  T-ATF 


166  Class  of  vessels  of  certain 
exemptions  permitted  by  72  COLREGS 
Rule  38.  Specifically,  the  use  of  the 
exemptions  has  been  authorized  as 
allowed  in  Rule  38(a),  pertaining  to 
lights  with  ranges  and  intensities 
prescribed  in  Rule  22;  Rule  38(b), 
pertaining  to  lights  with  color 
specifications  prescribed  in  Annex  1. 
section  7;  and.  Rule  38(d}(i].  pertaining 
to  the  repositioning  of  masthead  lights 
on  vessels  less  than  150  meters  in  length 
required  by  Aimex  I,  Section  3(a). 

The  Secretary  of  the  Navy  has 
determined  that  USNS  APACHE  is  a 
member  of  the  T-ATF  166  Class,  is  in 
compliance  with  the  1960  Rules  of  the 
Road,  and  the  keel  of  the  T-ATF  166 
Class  lead  ship  was  laid  prior  to  July  15, 
1977. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  uimecessary  and  contrary 
to  the  public  interest  since  it  is  based  on 
technical  findings  that  the  placement  of 
lights  on  this  ship  in  a  manner  different 
from  that  prescribed  herein  will 
adversely  affect  the  ship's  ability  to 
perform  its  military  function. 
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PART  706— CERTIFICATIONS  AND 
EXEMPTIONS  UNDER  THE 
INTERNATIONAL  REGULATIONS  FOR 
PREVENTING  COLLISIONS  AT  SEA, 
1972 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

§  706.2  [Amended] 

1.  Table  Four  of  §  706.2  is  amended  by 
adding  the  following  note  numbered  18 
which  reflects  the  certifications  issued 
by  the  Secretary  of  the  Navy: 

«  *  *  *  * 

18.  On  USNS  APACHE  (T-ATF 172).  the 
nasthead  lights  used  for  towing  required  by 
Rule  24  will  be  displaced  approximately  4.1 
meters  below  the  lowest  of  the  lights  required 
'o  be  displaced  by  Rule  27  when  a  vessel  is 
-lot  under  command  or  is  restricted  in  its 
ability  to  maneuver. 

«  *  *  *  * 

Executive  Order  No.  11964;  33  U.S.C.  1605} 

Dated:  July  22, 1981. 

Robert ).  Murray, 

1  cting  Secretary  of  the  Navy. 

Doc.  81-27139  Filed  9-17-81;  8:45  am] 
aiLLING  CODE  3S10-AE-M 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

agency:  Department  of  the  Navy,  DOD. 


ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  imder  the 
International  Regulations  for  Preventing 
Collisions  at  Sea,  1972,  (72  COLREGS]  to 
reflect  that  the  Secretary  of  the  Navy 
has  determined  that  USS  KIDD  (DDG 
993]  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
guided  missile  destroyer.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  the  72  COLREGS  apply. 
EFFECTIVE  DATE:  June  26, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard }.  McCarthy,  JAGC, 
USN,  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria,  Virginia  22332,  Telephone 
Number  (202)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  Executive 
Order  11964  and  33  U.S.CJL605,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  USS  KIDD  (DDG  993) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose  cannot 
comply  fully  with  72  GOINGS,  Annex 
I,  section  2(f)  pertaining  to  the 
placement  of  masthead  lights  over  all 


other  lights  and  obstructions;  72 
COLREGS,  Annex  I,  section  3  (a) 
pertaining  to  the  placement  of  the 
forward  masthead  lights  in  the  forward 
quarter  of  the  ship;  72  COLREGS,  Annex 
I,  section  3(a)  pertaining  to  the 
placement  of  the  after  masthead  light; 
and  72  COLREGS,  Rule  23(a)(ii) 
regarding  the  arc  of  visibility  of  the  after 
masthead  light,  without  interfering  with 
its  special  function  as  a  naval  ship.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements.  Moreover,  it  has  been 
determined,  in  accordance  with  32  CFR 
Parts  296  and  701,  that  publication  of 
this  amendment  for  public  comment 
prior  to  adoption  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  since  it  is  based  on  technical 
findings  that  the  placement  of  lights  on 
this  ship  in  a  maimer  different  from  that 
prescribed  herein  will  adversely  affect 
the  ship’s  ability  to  perform  its  military 
function.  Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— CERTIFICATIONS  AND 
EXEMPTIONS  UNDER  THE 
INTERNATIONAL  REGULATIONS  FOR 
PREVENTING  COLLISIONS  AT  SEA, 
1972 


§  706.2  [Amended] 

1.  Table  Five  of  §  706.2  is  amended  by  adding  the  following  naval  ship  to  the  list  of  vessels  therein,  immediately  following 
the  U.S.S.  Belknap,  to  indicate  the  certifications  issued  by  the  Secretary  of  the  Navy: 


Tables 


Forward 
masthead  light 
not  required: 
heM  atxwe 
hull.  Annex  I 
Section  2(a)(ii) 
<c).(d) 


Aft  masthead 
Ight  less  than 
4.S  meters  above 
forward 

masthead  NgM 
Annex  I,  Section 
2(a)(B) 


Masthead  lights 
not  over  all  other 
lights  and 
obstructions. 
Annex  I,  Section 
2(f) 


Vertical 
separation  of 
masthead  lights 
used  when 
towing  less  then 
required  by 
Annex  I.  Section 

2(a)(0 


Aft  masthead 
lights  not  visible 
over  toward  light 
1000  meters 
ahead  of  ship  in 
al  normal 
degrees  of  trim. 
Annex  I,  Section 
2(b) 


Fonvard 
masthead  light 
not  in  forward 
quarter  of  ship. 
Annex  I,  Section 
3(a) 


After  masthead 
light  not  less 
than  1  /2  ship's 
lengto  M  of 
forward 

masthead  Ight 
Annex  I,  Section 
3(a) 


Percentage 

horizontal 

separation 

attained 


JSS  KIDD . 

• 

• 

..  x _ 

•  *  •  • 

y 

y 

44.6 

• 

• 

•  •  •  • 

2.  Table  Four  paragraph  7,  of  §  706.2  is 
amended  by  adding  to  the  list  of  vessels 
therein  certifications  issued  by  the 
Secretary  of  the  Navy: 

7.  The  arc  of  visibility  of  the  after  masthead 
light  required  by  Rule  23(a)(ii]  and  Annex  I, 
section  2(f)  may  be  obstructed  from  right 
ahead  on  certain  naval  ships  as  follows: 

***** 

. . . .  0*28.8' 


3.  Table  Four  of  §  706.2  is  amended  by 
adding  the  following  new  paragraph  17 
to  indicate  the  certifications  issued  by 
the  Secretary  of  the  Navy: 

17.  On  the  following  ships  the  arc  of 
visibility  of  the  after  masthead  light  required 
by  Rule  23(aHii)  may  be  obstructed  through 
0°48.6'  arc  of  visibility  at  the  point  349* 
relative  to  the  ship’s  head:  USS  KIDD  (DDG 
993) 


(Executive  Order  No.  11964;  33  U.S.C.  1605) 

Dated:  June  26, 1981. 

John  Lehman, 

Secretary  of  the  Na  vy. 

|FR  Doc.  81-27181  Filed  9-17-81;  8:45  am) 

BILUNQ  CODE  MIO-AE-M 


USS  KIDD  (DDG  993). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[A-4-FRL  1928-1] 

Kentucky:  Redesignation  of  Ozone 
and  Sulfur  Dioxide  Nonattainment 
Areas 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

summary:  On  February  12. 1981  (46  FR 
12023),  EPA  proposed  to  redesignate  the 
cities  of  Owensboro  and  Henderson. 
Kentucky  from  nonattainment  to 
attainment  for  the  sulfur  dioxide 
standards.  Therein  EPA  also  proposed 
to  redesignate  Henderson  County, 
Kentucky  from  nonattainment  to 
attainment  for  the  ozone  standard. 
Kentucky  submitted  air  quality  data 
showing  attainment  of  the  SO2 
standards  in  Henderson  for  calendar 
years  1977  through  1978  and  in 
Owensboro  from  1975  through  1979;  also 
included  was  air  quality  data  showing 
attainment  of  the  ozone  standard  in 
Henderson  County  from  1977  through 
1980.  EPA  today  designates  the 
Kentucky  cities  of  Henderson  and 
Owensboro  attainment  for  the  sulfur 
dioxide  standards,  and  Henderson 
County  attainment  for  the  ozone 
standard. 

EFFECTIVE  DATE:  This  action  is  effective 
October  19, 1981. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  Kentucky  in  support  of  the 
redesignation  requests  may  be 
examined  at  the  following  locations 
during  normal  business  hours; 

EPA  Region  IV,  Air  Programs  Branch. 

345  Courtland  Street,  ME.,  Atlanta. 
Georgia  30365 

Public  Information  Reference  Unit. 
Library  Systems  Branch. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  D.C. 

20460 

Division  of  Air  Pollution  Control, 
Kentucky  Department  for  Natural 
Resources  and  Environmental 
Protection,  West  Frankfort  Office 
Complex,  U.S.  127  South,  Frankfort, 
Kentucky  40601 

FOR  FURTHER  INFORMATION  CONTACT: 

Melvin  Russell  of  EPA  Region  IV’s  Air 
Programs  Branch  in  Atlanta  (see 
“Addresses”  above).  Telephone  404- 
881-3286  or  FTS  257-3286. 
SUPPLEMENTARY  INFORMATION:  On 
March  3. 1978  (43  FR  8982  at  8997),  the 
Administrator,  pursuant  to  Section  107 
of  the  Clean  Air  Act  as  amended  in  1977 
and  on  the  basis  of  information  supplied 


by  the  Commonwealth  of  Kentucky, 
designated  the  City  of  Henderson  and 
the  City  of  Owensboro  nonattainment 
for  sulfur  dioxide  and  Henderson 
County  nonattainment  for  ozone. 

On  August  8, 1979  and  May  5. 1980, 
the  Kentucky  Department  for  Natural 
Resources  and  Environmental  Protection 
submitted  air  quality  data  showing  that 
the  national  ambient  air  quality 
standards  for  sulfur  dioxide  had  not 
been  violated  in  Henderson  in  1977  and 
1978  nor  in  Owensboro  from  1975 
through  1979  and  requested  that  these 
areas  be  redesignated  to  attainment. 

On  October  31, 1979  and  July  7, 1980, 
the  Department  submitted  a  summary  of 
ozone  data  gathered  in  the  Henderson 
County  nonattainment  area  during  the- 
period  October  1977-September  1979, 
and  requested  the  area  be  redesignated 
attainment.  Additional  data  for  1980 
was  supplied  on  July  15, 1980.  EPA  has 
reviewed  the  sulfrir  dioxide  and  ozone 
data  for  representativeness,  quality, 
quantity,  etc.,  and  found  them  to  be 
acceptable.  Additional  discussion  of  the 
material  submitted  by  Kentucky  can  be 
found  in  EPA’s  February  12, 1981, 
proposal  notice  (46  FR  12023).  No 
comments  were  received  in  response  to 
that  notice. 

Action 

EPA  today  designates  the  Kentucky 
Cities  of  Henderson  and  Owensboro 
attainment  for  the  sulfur  dioxide 
standards,  and  Henderson  County 
attainment  for  the  ozone  standard. 

These  actions  are  effective  October 
19, 1981. 

Section  107(d)(1)  of  the  Clean  Air  Act 
does  not  provide  for  EPA  to  make  a 
formal  distinction  between 
unclassifiable  and  attainment  in  the 
case  of  an  area’s  attainment  status  for 
ozone.  Therefore,  the  designation  of 
Henderson  County  as  shown  in  the 
Code  of  Federal  Regulations  (40  CFR 
81.318)  will  be  considered  to  be  part  of 
the  “Rest  of  State”  area,  shown  as 
unclassified  or  better  than  national 
standard  for  ozone. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  these  actions 
is  available  only  by  the  filing  of  a 
petition  for  review  in  the  United  States 
Court  of  appeals  of  the  appropriate 
circuit  within  60  days  of  today. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  substantial  number  of  small 
entities.  This  action  only  recognizes  a 
change  in  air  quality  levels.  It  imposes 
no  requirements  on  sources. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore,  subject  to  the  requirement 


of  a  Regulatory  Impact  Analysis.  This 
regulation  is  not  major  because  it  will 
not  result  in  additional  costs  to  industry 
or  consumers.  Moreover  the^ 
redesignations  only  reflect  attainment  of 
the  ambient  air  standard  for  sulfur 
dioxide  and  ozone,  and  make  no 
additional  demands  on  any  industry  or 
government  entity. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

(Sec.  107,  Clean  Air  Act  (42  U.S.C.  4707)) 
Dated:  September  11, 1981. 

|ohn  W.  Hernandez, 

Acting  Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUAUTY  PLANNING 
PURPOSES 

Part  81  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations  is  Amended  as 
follows: 

Subpart  C— Section  107  Attainment 
Status  Designations 

§81.318  [Amended] 

In  §81.318,  the  “Kentucky-SO*”  table 
is  revised  by  removing  the  entries  titled 
“That  portion  of  Daviess  County  in 
Owensboro”  and  “that  portion  of 
Henderson  Coimty  in  Henderson;”  the 
“Kentucky-Ox”  table  in  this  section  is 
revised  by  changing  its  title  to 
“Kentucky-Os”  and  by  removing  the 
entry  titled  “Henderson  County.” 

|FR  Doc.  81-27227  Filed  9-17-81: 8:45  am] 

BILUNG  CODE  6S80-3S-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-45 

[FPMR  Arndt  H-129] 

Sale  of  Personal  Property 

agency:  General  Services 
Administration. 

ACTION:  Final  rule. 

summary:  This  regulation  amends 
FPMR  Part  101-45  by  permitting 
agencies,  upon  the  approval  of  GSA,  to 
sell  personal  property  where  the 
estimated  proceeds  ^m  a  sale  exceed 
$250.  It  also  deletes  the  requirement  for 
agencies  to  obtain  from  GSA  the  names 
of  private  auctioneering  firms  qualiHed 
to  conduct  Government  sales  of 
personal  property.  Selling  agencies  will 
now  obtain  private  auctioneering 
services  in  accordance  with  agency 
regulations  for  procuring  services 
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EFFECTIVE  DATE:  September  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Milton  Herman,  Chief,  Sales 
Management  Branch,  Sales  Division 
(703-557-0681). 

SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  signiHcant  adverse  effects. 

The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs. and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

PART  101-45— SALE,  ABANDONMENT, 
OR  DESTRUCTION  OF  PERSONAL 
PROPERTY 

1.  The  table  of  contents  for  Part  101- 
45  is  amended  by  reselling  one  entry  as 
follows: 

*  *  «  *  * 

§101-45.312  [Reserved] 

*  *  *  *  « 

Subpart  101-45.1— General 

2.  Section  101-45.105-3  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  101-45.105-3  Exemptions. 
***** 

(c)  A  holding  agency  may  sell 
personal  property,  upon  the  approval  of 
GSA,  where  the  estimated  proceeds 
from  a  sale  exceed  $250. 

Subpart  101-45.3— Sale  of  Personal 
Property 

§101-45.312  [Reserved] 

3.  The  text  of  Section  101-45.312  is 
removed  and  the  section  is  reserved. 

(Sec.  205(c),  03  Stat.  390;  40  U.S.C.  486(c)) 
Dated:  August  31, 1981. 

Ray  Kline, 

Acting  Administrator  of  General  Services. 

[FRDoc.  81-27217  Filed  9-17-61;  8:45  am] 

BILLING  CODE  6820-96-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  No.  81-250;  RM-3709] 

Radio  Broadcast  Services;  FM 
Broadcast  Station  In  Milan,  Georgia 
Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  action  assigns  FM 
Channel  285A  to  Milan,  Georgia,  in 
response  to  a  petition  filed  by  George  S. 
Walker,  III.  The  proposed  station  would 
provide  a  first  local  aural  broadcast 
service  to  Milan. 

DATE:  Effective  November  16, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  In  the 

matter  of  amendment  of  §  73.202(b), 
Table  of  Assignments,  FM  Broadcast 
Stations.  (Milan,  Georgia),  BC  Docket 
No.  81-250;  RM-3709,  Report  and  Order 
(Proceeding  Terminated). 

Adopted;  September  3, 1981. 

Released:  September  17, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  46  FR  23497,  published  April  27, 
1981,  proposing  the  assignment  of 
Channel  285A  to  Milan,  Georgia,  as  that 
community's  first  FM  assignment,  in 
response  to  a  petition  filed  by  George  S. 
Walker,  III  (“petitioner”).  Supporting 
comments  were  filed  by  the  petitioner. 
No  oppositions  to  the  proposal  were 
received. 

2.  Milan  (pop.  1,115)  *  is  located  on  the 
border  between  Telfair  (pop.  11,445)  and 
Dodge  (pop.  16,955)  Counties, 
approximately  232  kilometers  (145  miles) 
southeast  of  Atlanta,  Georgia.  It  has  no 
local  aural  broadcast  service. 

3.  In  his  comments,  petitioner 
incorporated  by  reference  the 
information  contained  in  the  Notice 
which  demonstrated  the  need  for  a  first 
FM  assignment  to  Milan,  and  restated 
his  intent  to  apply  for  the  channel,  if 
assigned.  Additionally,  the  petitioner 
notes  that  the  site  restriction  proposed 
in  the  Notice  will  not  be  a  hindrance  in 
selecting  a  site  for  the  proposed  station. 


'Population  figures  are  taken  from  the  1980  U.S. 
Census. 


4.  We  believe  that  the  petitioner  has 
adequately  demonstrated  the  need  for  a 
first  FM  assignment  to  Milan,  and  that 
the  public  interest  would  be  served  by 
assigning  Channel  285A  to  that 
community.  The  transmitter  site  is 
restricted  to  2  kilometers  (1.2  miles) 
south  of  the  city  to  avoid  short  spacing 
to  Station  WDEN  (Channel  287),  Macon, 
Georgia. 

5.  In  view  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
Sections  4(i),  5(d)(1),  303(g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281  of  the 
Commission’s  Rules,  it  is  ordered.  That 
effective  November  16, 1981,  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Commission’s  Rules  is  amended  with 
regard  to  Milan,  Georgia,  as  follows; 


Milan,  Georgia .  285A. 


6.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 

(Secs.  4,  303, 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

|FR  Doc.  81-27273  Filed  9-17-81;  8;45  am) 

BILUNO  CODE  6712-01-M 


47  CFR  Part  73 

[BC  Docket  No.  80-246;  RM-3614] 

FM  Broadcast  Station  in  Hertford, 
North  Carolina;  Changes  Made  in  Table 
of  Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  a  Report  and  Order 
adopted  April  10, 1981,  the  Commission 
assigned  FM  Channel  285A  to  Hertford, 
North  Carolina,  with  a  site  restriction  of 
1.6  kilometers  (1  mile)  east.  Musicradio 
of  North  Carolina,  Inc.  requested 
reconsideration  of  that  action  and  asked 
that  the  site  restriction  be  amended  to 
include  a  restriction  of  2  miles  north. 

The  petition  for  reconsideration  is 
granted;  the  assignment  of  Channel 
285A  to  Hertford  now  has  a  site 
restriction  of  3.5  kilometers  (2.2  miles) 
northeast.  This  action  will  decrease  the 
site  restriction  on  the  proposed 
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assignment  of  Channel  284  to  Havelock, 
North  Carolina. 

DATE:  Effective  November  16, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McGregor,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of 
§  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations.  (Hertford,  North 
Carolina),  BC  Docket  No.  80-246,  RM- 
3614. 

Memorandum  Opinion  and  Order — 
Proceeding  Terminated 

Adopted:  September  3, 1981. 

Released:  September  17, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

1.  A  petition  for  reconsideration  of  the 
Commission’s  Report  and  Order,  46  FR 
23928,  published  April  29, 1981, 
assigning  Channel  285A  to  Hertford. 
North  Carolina,  has  been  hied  by 
Musicradio  of  North  Carolina,  Inc. 
(“Musicradio”).^  Musicradio  seeks  an 
addition  to  the  site  restriction  placed  on 
the  Hertford  assignment  to  include  a 
restriction  of  2  miles  north.  Musicradio, 
the  petitioner  in  RM-3731.  which  seeks 
the  substitution  of  Channel  284  for 
Channel  285A  at  Havelock.  North 
Carolina^  states  that  without  this  further 
site  restriction  on  the  Hertford 
assignment,  it  will  be  unable  to  locate  a 
suitable  transmitter  site  for  the 
requested  Channel  284  at  Havelock.  No 
response  to  the  petition  for 
reconsideration  was  received. 

2.  It  appears  that  both  the  Hertford 
and  the  potential  Havelock  assigiunent 
can  be  accommodated  in  this  instance 
since  the  additional  site  restriction 
should  not  place  an  undue  burden  on 
locating  a  suitable  site  for  the  Hertford 
assignment  Perquimanns  County 
Broadcasters,  the  petitioner  for  the 
Hertford  assignment  was  served  with  a 
copy  of  the  petition  for  recon^deration 
and  has  not  responded.  We  must 
therefore,  assume  that  Perquimanns  has 
no  objection  to  the  additional  site 
restriction.  In  the  absence  of  any 
objection  from  the  Hertford  petitioner, 
we  shall  grant  Musicradio’s  petition  and 
place  an  additional  site  retriction  on  the 
Hertford  assignment 

3.  Accordiii^y,  it  is  ordered,  that  the 
petition  for  reconsideration  filed  by 
Musicradio  of  North  Carolina,  Inc.,  is 
granted. 

4.  It  is  further  ordered,  that  efiective 
November  16, 1981,  the  site  restriction 


'  Public  Notice  of  the  petition  was  given  on  June  4. 
1981.  Report  No.  1289. 


on  the  use  of  Channel  285A  at  Hertford, 
North  Carolina,  is  amended  to  require  a 
site  location  at  least  3.5  kilometers  (2.2 
miles)  northeast. 

5.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

6.  Authority  for  adoption  of  the  above 
amendmmit  is  contained  in  §§  4(i), 
5(d)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  0.281  of  the 
Commission’s  rules. 

7.  For  further  information  concerning 
the  above,  contact  Michael  A. 
McGregor,  Broadcast  Bureau,  (202)  632- 
7792. 

(Secs.  4,  303, 48  stat.,  as  amended,  1080, 1082: 
(47  U.S.C.  154,  303)1 
Federal  Communications  Commission. 
Martin  Blumenthai, 

Acting  Chief.  Policy  and  Rules  Division, 
Broadcast  Bureau. 

|FR  Doc.  81-27271  Filed  9-17-«:  8:45  amj 
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47  CFR  Part  73 

[BC  Docket  No.  80-329;  RIII-3447  and  RM- 
3553] 

Radio  Broadcast  Services;  FM 
Broadcast  Stations  West  Tulsa,  Sand 
Springs,  and  Pawhuska,  Oklahoma; 
Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  assigns  Channel 
272A  to  Sand  Springs,  Oklahoma,  as 
that  community’s  firat  FM  assignment 
and  substitutes  Channel  285A  for 
Channel  272A  at  Pawhuska,  Oklahoma, 
at  the  request  of  Music  Soimd  Radio, 

Inc.  A  mutually  exclusive  request  for  the 
assignment  of  Channel  272A  to  West 
Tulsa,  Oklahoma,  is  denied  because 
West  Tulsa  is  not  considered  a 
"community”  for  FM  assignment 
purposes. 

date:  Effective  November  16, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  A.  McGregor,  Broadcast 
Bureau,  (202)  632-7792, 

SUPPLEMENTARY  INFORMATION:  In  the 
matter  of  amendment  of  §  73.202(b), 
Table  of  Assignments,  FM  Broadcast 
Stations.  (West  Tulsa,  Sand  Springs,  and 
Pawhuska,  Oklahoma),  BC  Docket  No. 
80-329;  RM-3447.  RM-3553;  Report  and 
Order  (Proceeding  Terminated). 

Adopted:  September  3, 1981. 

Released:  September  15, 1981. 


L 


By  the  Acting  Chief.  Policy  and^ules 
Division. 

1.  Before  the  Commission  is  a  Notice 
of  Proposed  Rule  Making,  45  FR  46454, 
published  July  10, 1980,  proposing  the 
assignment  of  FM  Channel  272A  to 
either  West  Tulsa,  Oklahoma,  or  to 
Sand  Springs,  Oklahoma,  and  the 
substitution  of  Channel  285A  for  unused 
Channel  272A  at  Pawhuska,  Oklahoma. 
Because  of  mileage  separation 
requirements,  Channel  272A  caimot  be 
assigned  to  both  West  Tulsa  and  Sand 
Springs.  Comments  were  filed  by 
Westside  Communications,  Inc. 
(“Westside”),  the  proponent  of  the 
assignment  to  West  Tulsa,  and  by  Music 
Sound  Radio.  Inc.  (“MSR”),  the 
proponent  of  the  assignment  to  Sand 
Springs.  Both  parties  filed  reply 
comments.  Late-filed  comments  were 
submitted  by  Advance  Communications 
Corporation  (’’Advance”), 
Communications  Marketing  Consultants 
(“CMC”),  licensee  of  Station 
KMYZ(FM),  Pryor,  Oklahoma,  and  by 
B.D.E.  Inc.  ( “BDE  ”).» 

2.  In  the  Notice,  Westside  was 
requested  to  present  more  information 
on  whether  West  Tulsa  was  in  fact  a 
community  for  FM  assignment  purposes. 
We  noted  that  West  Tulsa  appeared  to 
be  simply  an  urban  neighborhood  in  the 
City  of  Tulsa  instead  of  an  independent 
municipal  entity.  In  response,  Westside 
states  that  West  Tulsa  has  a  unique 
population  of  over  35,000  people  and 
includes  the  former  corporate  city  of 
Red  Fork.  Westside  also  contends  that 
West  Tulsa  includes  the  present 
corporate  City  of  Jenks,  Oklahoma. 
According  to  Westside,  Jenks  has  a  1980 
population  of  approximately  5,500 
people.  Westside  asserts  that  the 
community  it  intends  to  serve  consists 
“.  .  .  not  only  of  the  city  of  Jenks,  but 
also.  West  Tulsa,  whose  residents  are 
primarily  working  class  and  who  have 
little  or  nodiing  in  common  with  the  rest 
of  Tulsa.”  Westside  concludes  that 
Jenks  and  West  Tulsa  deserve  the 
assignment  over  Sand  Springs  because 
Sand  Springs  is  already  served  by  an 
AM  radio  station.  If  Channel  272A  is 
assigned  to  West  Tulsa,  Westside  states 
that  it  will  promptly  apply  for  authority 
to  build  and  operate  a  station  there. 


'  The  comments  RIed  by  Communications 
Marketing  Consultants  and  BDE  were  submitted 
almost  10  months  after  the  closing  of  the  pleading 
cycle.  Absent  some  overwhelming  public  interest 
justiRcation,  we  do  not  normally  accept  comments 
Rled  at  such  a  late  date.  As  explained  at  paragraphs 
7  and  8  below,  we  do  not  Rnd  any  such  public 
interest  justiRcation  in  the  present  case;  thus,  we 
have  not  considered  the  comments  of  CMC  and 
BDE. 
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3.  In  support  of  the  assignment  to 
Sand  Springs,  MSR  incorporates  the 
information  submitted  in  its  original 
petition  and  reiterates  its  intention  to 
apply  for  the  channel  if  assigned  to  Sand 
Springs.  In  response  to  a  question  in  the 
Notice  concerning  preclusion  to  the 
cities  of  Neodesha  and  Sedan,  Kansas, 
MSR  states  that  Channels  265A  and 
240A  can  be  assigned  to  the 
communities,  respectively.  MSR  further 
cites  various  cases  which  allegedly 
support  its  view  that  West  Tulsa  cannot 
be  considered  a  community  for  FM 
assignment  purposes.  MSR  opines  that 
even  Westside  seems  unsure  of  “*  *  * 
just  what  is  ‘West  Tulsa,*  sometimes 
referring  to  it  as  ‘West  Tulsa-Jenks’  or 
variously  ‘The  West  Tulsa  Area  and  the 
City  of  Jenks,  Oklahoma.’"  Even 
assuming  West  Tulsa  is  an  identifiable 
community,  MSR  avers  that  given  the 
site  restrictions  placed  on  the  use  of 
Chaimel  272A,  a  station  would  not  be 
able  to  place  a  70  dBu  signal  over  the 
entire  principal  community.  MSR 
concludes  that  Westside  is  essentially 
requesting  a  seventh  commercial  FM  ' 
assignment  to  Tulsa,  which,  MSR  avers, 
cannot  prevail  over  the  first  assignment 
to  Sand  Springs. 

4.  In  reply  comments,  Westside  states 
that  Sand  Springs  is  a  ‘‘bedroom 
community”  of  Tulsa  and  that  a  station 
in  Sand  Springs  could  not  serve  West 
Tulsa  and  Jenks  with  an  adequate 
signal.  Westside  also  restates  its 
contention  that  West  Tulsa  is,  in  effect, 
a  separate  community  “*  *  *  physically 
and  geographically  separated  from 
Tulsa  by  the  Arkansas  river.”  Finally, 
Westside  again  states  that  Jenks  is  a 
separate,  incorporated  community.  MSR 
states  in  its  reply  comments  that 
Westside’s  discussion  of  Jenks  amounts 
to  a  counterproposal  which  the 
Commission  cannot  consider  because 
the  comments  of  Westside  were 
submitted  several  days  after  the  filing 
deadline.^MSR  asserts  that  the  decision 
must  then  be  made  between  Sand 
Springs  and  West  Tulsa,  as  proposed  in 
the  Notice.  Because  West  Tulsa  has  not 
been  shown  to  be  a  community  for  the 
purposes  of  FM  assignment  policy,  MSR 
avers  that  the  channel  should  be 
assigned  to  Sand  Springs.  MSR  does 
admit  that  Sand  Springs  has  a  Class  IV 


*MSR  filed  motion*  to  strike  all  of  Westside'* 
comments  because  they  were  filed  several  days 
after  the  filing  deadline.  Westside  explained  that 
the  comments  were  mailed  several  days  before  the 
deadline  and  that  previous  experience  lead  it  to 
believe  that  the  comments  would  be  received  on 
time.  Because  the  comments  were  only  several  days 
late,  and  MSR  had  an  opportunity  to  respond  to  the 
merits  of  the  Tilings,  we  have  decided  to  consider 
the  substance  of  Westside's  comments. 


AM  station,  but  submits  that  this  should 
not  foreclose  the  assignment.’ 

5.  West  Tulsa  (not  listed  in  the  1970 
U.S.  Census]  is  located  in  Tulsa  Coimty 
(pop.  401,663],*  and  is  divided  fi'om  the 
rest  of  the  City  of  Tulsa  by  the  Arkansas 
River.  No  AM  or  FM  station  is  presently 
assigned  to  West  Tulsa,  although  Tulsa 
is  served  by  five  fulltime  AM  stations, 
one  da3rtime-only  AM  station  and  six 
FM  stations.  Sand  Springs  (pop.  11,519], 
also  in  Tulsa  County,  is  located  a  few 
miles'west  of  Tulsa.  Sand  Springs 
currently  is  served  locally  by  one 
fulltime  AM  station. 

6.  We  stated  in  the  Notice  that  we 
were  unconvinced  that  West  Tulsa  was 
a  community  as  that  term  is  defined  for 
purposes  of  FM  assignments.  Westside 
was  invited  to  comment  on  this  issue  in 
order  to  provide  the  Commission  with 
indicia  of  West  Tulsa’s  status  as  an 
independent  commimity.  In  response, 
Westside  has  presented  no  additional 
information  about  West  Tulsa,  but  has 
submitted  data  concerning  the 
characteristics  of  Jenks.  Apparently, 
Westside  is  seeking  to  justify  an 
assignment  to  West  Tulsa  by 
“incorporating”  the  City  of  Jenks  into  its 
proposal.  However,  we  do  not  believe 
that  transferring  community 
characteristics  from  one  entity  to 
another  is  an  appropriate  method  of 
proving  the  status  of  the  questionable 
community.  With  regard  to  West  Tulsa 
itself,  Westside  has  offered  no  evidence 
to  suggest  that  West  Tulsa  is  in  any  way 
divisible  fi'om  the  City  of  Tulsa  except 
that  it  lies  on  the  west  side  of  the 
Arkansas  River.  Without  other  evidence 
“*  *  *  which  demonstrates  that  the 
[local]  businesses,  organizations  or 
services  meet  the  needs  of  a 
recognizable  group  with  common 
interests”,’  we  will  not  make  an  FM 
assignment  to  West  Tulsa. 

7.  Having  decided  that  West  Tulsa  is 
not  a  community  for  assignment 
purposes,  the  remaining  issue  concerns 
whether  to  assign  an  FM  channel  to 
Sand  Springs.  Both  CMC  and  BDE  offer 
comments  opposing  the  assignment  of  a 
first  FM  channel  to  Sand  Springs. 


'Two  months  following  the  close  of  the  pleading 
cycle,  Advance  filed  comments  supporting  the 
assignment  to  West  Tulsa.  Advance  argues  that  a 
channel  at  West  Tulsa  could  be  used  to  serve  the 
significant  minority  populations  living  in  the  north 
sections  of  Tulsa.  Advance  explains  that  it  had  just 
learned  of  the  Commission's  proceeding  which  is 
why  its  comments  were  filed  late.  We  have  not 
considered  Advance's  comments,  but  because  of 
our  resolution  of  the  "community"  issue  at  para.  6, 
below,  we  do  not  believe  our  refusal  to  consider 
Advance's  comments  is  prejudicial. 

'Unless  otherwise  indicated,  all  population  data 
are  taken  from  the  1980  U.S.  Census. 

*  Coker,  Alabama,  43  R.R.  2d  190, 193  (Broadcast 
Bureau,  1978). 


However,  as  indicated  earlier,  both 
parties  filed  their  comments  some  ten 
months  after  the  filing  deadline  in  this 
proceeding  had  passed.  When 
submission  of  comments  so  clearly  falls 
outside  the  comment  periods,  we 
normally  will  not  accept  them  unless 
they  contain  some  new  information 
which  was  not  available  earlier  and  the 
new  information  assists  in  the  resolution 
of  the  issues  under  consideration.  In  this 
instance,  CMC  states  that  it  wishes  to 
relocate  the  transmitter  of  Station 
WMYZ,  Pryor,  Oklahoma,  to  an  area 
five  miles  east  of  Pryor.  CMC  states  that 
this  relocation  conflicts  with  the 
proposed  channel  substitution  at 
Pawhuska.  Initially  we  note  that  no 
application  to  relocate  the  transmitter 
has  been  filed  with  the  Commission. 

More  importantly,  the  Commission  has 
consistently  held  in  the  assignment 
context  that  an  existing  licensee’s 
transmitter  site  preference  will  not 
operate  to  deny  a  first  FM  assignment  to 
an  otherwise  deserving  community. 
Lockhart,  Texas,  81  F.C.C.  2d  171  (1980]; 
Freeport,  Texas,  47  R.R.  2d  135 
(Broadcast  Bur.  1980].  Thus,  the  CMC 
pleading  provides  no  new  information 
conducive  to  the  successful  resolution  of 
this  proceeding,  and  it  is  therefore 
dismissed  as  imtimely. 

8.  BDE  states  in  its  comments  that  the 
assignment  to  Sand  Springs  should  be 
denied  in  favor  of  an  assignment  to 
Cleveland,  Oklahoma.  In  effect,  BDE  is 
offering  a  counterproposal  to  the 
proposals  made  in  the  Notice.  In  support 
of  accepting  its  late-filed 
counterproposal,  BDE  states  that  it  only 
recently  became  aware  of  the 
proceeding  because  the  Notice  failed  to 
mention  that  the  proposed  assignments 
would  have  a  preclusive  effect  on  the 
community  of  Cleveland.  BDE  argues 
that  because  it  did  not  receive  adequate 
notice  of  the  preclusion  impact,  it  is 
entitled  to  submit  its  counterproposal  at 
such  a  late  date.  BDE’s  claim  based  on 
improper  notice  must  be  rejected.  In 
assignment  cases  such  as  this,  the 
Commission  lists  only  those 
communities  in  which  new  preclusion 
would  occur  as  a  result  of  the  proposed 
assignments.  The  Commission  does  not 
list  all  those  communities  which  are 
already  precluded  from  receiving  an 
assignment  under  the  existing  Table  of 
Assignments,  but  which  could  receive 
the  channel  proposed  to  be  reassigned. 
In  the  present  case,  Cleveland  was 
already  precluded  due  to  the  assignment 
of  Channel  272A  in  Pawhuska. 

Cleveland  will  be  similarly  precluded  if 
that  channel  is  reassigned  to  Sand 
Springs.  Cleveland  had  no  channel 
available  to  it  on  a  drop-in  basis  before 
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the  Sand  Springs  proposal  was 
announced.  The  ^nd  Springs  proposal 
for  Channel  272A  does  not  by  itself 
make  a  channel  available  to  Cleveland. 
It  is  the  deletion  of  Channel  272A  from 
Pawhuska  that  does  so  and  that  deletion 
could  have  been  requested  by  BDE  at 
any  time.  In  fact,  BDE  may  now  suggest 
another  substitution  for  Pawhuska  or  for 
some  other  community  so  as  to  make  a 
channel  available  to  Cleveland  and  that 
proposal  would  be  entitled  to  the  same 
consideration  given  to  any  other 
proposal.  In  view  of  the  above,  we  find 
BDE’s  justification  for  submitting  an 
untimely  counterproposal  for  Cleveland 
to  be  unacceptable.  Consequently,  the 
counterproposal  of  BDE  is  dismissed. 
See  §  1.420(d)  of  the  Commission’s 
Rules. 

9.  In  light  of  the  above,  we  believe 
that  the  assignment  of  Channel  272A  to 
Sand  Springs  would  serve  the  public 


interest.  MSR  has  presented  persuasive 
evidence  of  Sand  Springs’  need  for  a 
first  local  FM  outlet.  As  stated  in  the 
Notice,  the  assignment  of  Channel  272A 
to  Sand  Springs  requires  a  site 
restriction  of  7.3  kilometers  (4.6  miles] 
north.  To  accommodate  the  assignment 
to  Sand  Springs,  Channel  285A  will  be 
substituted  for  Channel  272A  at 
Pawhuska.  The  assignment  of  Channel 
285A  to  Pawhuska  requires  a  site 
restriction  of  10.5  kilometers  (6.6  miles] 
north-northwest. 

10.  Accordingly,  it  is  ordered.  That 
effective  November  16, 1981,  the  FM 
Table  of  Assignments,  §  73.202(b]  of  the 
Commission’s  Rules,  is  amended  with 
respect  to  the  following  communities: 

,  Channel 

>  ^  No. 


11.  Authority  for  the  action  taken 
herein  is  contained  in  Sections  4(i], 
5(d](l],  303  (g]  and  (r]  and  307(b]  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  0.281  of  the 
Commission’s  Rules. 

12.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

13.  For  further  information  concerning 
this  proceeding,  contact  Michael  A. 
McGregor,  Broadcast  Bureau,  (202]  632- 
7792. 

(Secs.  4,  303, 48  Stat.,  as  amended,  1066, 1062; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

[FR  Doc.  81-27272  FUed  9-17-61;  S:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  470 

Personnel  Management  Research 
Programs  and  Demonstration  Projects 

agency:  Office  of  Personnel 
Management. 

action:  Proposed  rulemaking. 

summary:  Under  the  authority  granted 
by  the  Civil  Service  Reform  Act  of  1978, 
the  Office  of  Personnel  Management  is 
proposing  regulations  to  implement 
programs  wUch  permit  OPM  to  conduct 
or  sponsor  personnel  management 
research  and  demonstration  projects. 
COMMENT  date:  Written  comments  will 
be  considered  if  received  no  later  than 
November  17, 1981. 

ADDRESS:  Send  or  deliver  written 
comments  to  Mr.  Frederick  A.  Kistler, 
Director,  Office  of  Planning  and 
Evaluation,  Office  of  Personnel 
ManagemenL  Room  3305, 1900  E  Street 
NW.,  Washington,  D.C.  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Hill,  (202)  632-4628. 
SUPPLEMENTARY  INFORMATION:  A 
program  for  personnel  management 
research  and  demonstration  projects 
was  enacted  October  13, 1978,  under 
Title  VI  of  the  Civil  Service  Reform  Act 
of  1978  (Pub.  L.  95-454,  92  Stat.  1185)  and 
codified  under  chapter  47  of  title  5, 
United  States  Code.  The  purposes  of 
these  programs  are  to  stimulate  and 
conduct  personnel  management 
research  and  to  test  new  and  different 
personnel  management  concepts  under 
controlled  conditions. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.O. 

12291,  Federal  Relation,  because  it 
will  not  result  in: 

(1)  An  annual  efiect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Director,  Office  of  Personnel 
Management,  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including  small 
business,  small  organizational  units,  and 
small  government  jurisdictions. 

Office  of  Personnel  Management. 

Beverly  McCain  Jones, 

Issuance  System  Manager. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  add  to  Title  5 
of  the  Code  of  Federal  Regulations  a 
new  Part  470  to  read  as  follows: 

PART  470~PERSONNEL 
MANAGEMENT  RESEARCH 
PROGRAMS  AND  DEMONSTRATION 
PROJECTS 

Subpart  A— General  Provisions 

Sec. 

470.101  Statutory  authority. 

470.103  Definitions. 

Subpart  B— Regulatory  Requirements 
Pertaining  to  Research  Programs 

470.201  Purposes  of  research  programs. 
470.203  Eligible  parties. 

470.205  Initiation  of  research  programs. 

Subpart  C— Regulatory  Requirements 
Pertaining  to  Demonstration  Projects 

470.301  Program  expectations. 

470.303  Eligible  parties. 

470.305  Submission  of  proposals  for 
demonstration  projects. 

470.307  Notification  responsibilities. 

470.309  Public  hearing. 

470.311  Final  project  approval. 

470.313  Project  implementation  regulations. 
470.315  Project  evaluation. 

Authority:  5  U.S.C.  4706. 

Subpart  A— General  Provisions 

§  470.101  Statutory  authority. 

(a)  Section  4702,  title  5,  United  States 
Code,  provides  the  Office  of  Persormel 
Management  (OPM)  with  the  authority 
to: 

(1)  Establish  and  maintain,  and  assist 
in  the  establishment  and  maintenance 
of,  research  programs  to  study  improved 


methods  and  technologies  in  Federal 
personnel  management; 

(2)  Evaluate  the  research  programs 
established  under  paragraph  (a)(1)  of 
this  section; 

(3)  Establish  and  maintain  a  program 
for  the  collection  and  public 
dissemination  of  information  relating  to 
personnel  management  research,  and  for 
encouraging  and  facilitating  the 
exchange  of  information  among 
interested  persons  and  entities;  and 

(4)  Carry  out  the  preceding  functions 
directly  or  through  agreement  or 
contract. 

(b)  Section  4703,  title  5,  United  States 
Code,  provides  OPM  with  the  authority 
to  conduct  and  evaluate  demonstration 
projects  to  determine  whether  a 
specified  change  in  personnel 
management  policies  or  procedures 
would  result  in  improved  Federal 
personnel  management. 

(c)  This  part  supplements  and 
implements  the  provisions  of  chapter  47 
of  title  5,  United  States  Code,  relating  to 
the  conduct  of  personnel  research 
programs  and  demonstration  projects, 
and  must  be  read  together  with  those 
provisions  of  law. 

§470.103  Definitions. 

In  this  part: 

"Demonstration  Project”  means  a 
project  conducted  by  the  Office  of 
Personnel  Management,  or  under  its 
supervision,  to  determine  whether  a 
specified  change  in  personnel 
management  policies  or  procedures 
would  result  in  improved  Federal 
personnel  management  (5  U.S.C.  4701). 
The  project  must  require  the  waiver  of  a 
provision  of  law  which  is  eligible  for 
waiver  imder  the  demonstration 
authority  contained  in  5  U.S.C.  4703.  A 
project  which  can  be  undertaken  under 
an  agency’s  own  authority  and  does  not 
require  the  waiver  of  a  provision  of  law 
is  not  considered  a  “demonstration 
project”  for  purposes  of  this  part. 

“Research”  means  systematic, 
intensive  study  directed  toward  fuller 
scientific  knowledge  or  understanding  of 
the  subject  studied.  Activities  classified 
as  research  are  structured  experimental 
or  descriptive  investigations  conducted 
according  to  sound  methodological 
principles. 

“Research  Program”  means  a  plaimed 
study  of  the  manner  in  which  public 
management  policies  and  systems  are 
operating  or  have  operated,  the  effec'' 
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of  those  policies  and  systems,  the 
possibilities  for  change,  and 
comparisons  among  policies  and 
systems. 

Subpart  B— Regulatory  Requirements 
Pertaining  to  Research  Programs 

§  470.201  Purposes  of  research  programs. 

The  purposes  of  research  programs 
undertaken  under  this  subpart  are  to 
stimulate  and  conduct  personnel 
management  research  which: 

(a)  Develops  new  knowledge, 
techniques,  and  materials  about 
personnel  management; 

(b)  Seeks  solutions  to  personnel 
management  problems; 

(c)  Provides  a  factual  base  to  support 
existing  or  proposed  changes  in 
personnel  management  policies, 
techniques,  and  materials; 

(d)  Modifies  or  develops  personnel 
management  systems  which  improve  the 
management  of  the  Federal 
Government’s  human  resources; 

(e)  Gathers,  makes  explicit  and 
systematizes  the  knowledge  and 
techniques  of  practicing  managers  for 
the  guidance  of  others  and  as  a  factual 
basis  for  research  needs  determination; 
or 

(f)  Develops  new  methods  or  provides 
new  standards  for  conducting  personnel 
management  research. 

§470.203  EHgibte  parties. 

Research  may  be  conducted  by  the 
Office  of  Personnel  Management  or 
under  contract  or  agreeement  as 
appropriate,  by: 

(a)  Federal  agencies; 

(b)  State  and  local  governments; 

(c)  Institutions  of  higher  education; 

(d)  Public  interest  organizations; 

(e)  Individuals;  or 

(f)  Other  public  or  private  institutions 
or  organizations,  profit  or  nonprofit. 

§  470.205  Initiation  of  research  programs. 

OPM  will  announce  opportunities  for 
research  contracts  by  issuing  Requests 
for  Proposals  (RFP’s)  in  accordance  with 
Federal  procurement  regulations. 
Unsolicited  proposals  may  be  accepted; 
however  the  relevance  of  the  proposed 
research  to  OPM  research  needs  will  be 
examined  to  determine  the  acceptability 
of  the  proposal. 

Subpart  C— Regulatory  Requirements 
Pertaining  to  Demonstration  Prolects 

§470.301  Program  expectations. 

(a)  Demonstration  projects  permit  the 
Office  of  Personnel  Management  and 
Federal  agencies  to  test  alternative 
personnel  management  concepts  in 
controlled  situations  to  determine  the 
likely  efiects  and  ramifications  of 


proposed  changes  before  putting  them 
into  general  effect.  OI^  encourages 
agencies  to  propose  demonstrations 
whether  or  not  a  waiver  of  law  or 
regulation  is  needed.  OPM  will  assist 
agencies,  within  available  resources,  in 
developing  projects  which  demonstrate 
new  or  improved  personnel  methods. 

(b)  The  demonstration  project  must  be 
proposed  in  a  research  context.  The 
project  plan  must  include  a  research 
design  which  contains: 

(1)  Measurable  goals  or  objectives: 

(2)  Acceptable  expected  results  or 
outcomes; 

(3)  A  description  of  the  procedures, 
methods  and  techniques  to  be 
demonstrated  in  achieving  the  desired 
goals  or  objectives; 

(4)  An  evaluation  section  describing 
the  data  collection  and  analysis 
procedures  to  be  used  to  assess  the 
success  or  failure  of  the  project  finm  a 
qualitative  and  quantitative  standpoint; 

(5)  A  test  control  within  the  agency,  or 
with  another  agency  similar  in  mission, 
organization,  occupations,  or  other 
elements  being  tested;  €md 

(6)  An  itemization  of  all  costs  and 
benefits  associated  with  the  project,  to 
the  agency,  the  Government,  and  the 
community. 

(c)  OPM  will  establish  and  maintain 
programs  which  publish,  exchange  and 
apply  the  results  of  demonstration 
projects. 

(d)  OPM  may  seek  legislation,  or  to 
the  extent  already  authorized  by  law. 
make  changes  in  regulation  to 
implement  permanently  successful 
procedures,  techniques,  new 
management  knowledge,  and  materials 
which  improve  personnel  management 
program  or  techniques. 

§470.303  EHgIble  parties. 

(a)  Any  Federal  agency,  or  groups  of 
two  or  more  Federal  agencies,  eligible  to 
propose  demonstration  projects  under  5 
U.S.C.  4701(a)(1)  and  4701(b)  may 
conduct  demonstration  projects  after 
approval  by  the  Office  of  Personnel 
Management  and  required 
Congressional  and  public  reivew. 

(b)  While  only  a  Federal  agency  may 
propose  and  conduct  a  demonstration 
project,  the  agency  may  be  assisted  in 
the  conduct  and  evaluation  of  the 
project  under  contract  or  agreement 
with  individuals  or  other  public  or 
private  institutions  and  organizations. 

§470405  Submission  of  proposals  for 
demonstration  projects. 

(a)  OPM  will  accept  project  proposals 
at  any  time.  However,  OPM  may  hold 
proposals  until  comparisons  can  be 
made  with  other  projects. 


(b)  Agencies  must  submit  the  project 
proposal  in  the  form  of  a  project  plan  to 
OPM  for  approval  OPM  will  prescribe 
the  content  of  a  project  plan  in  its 
guidance  and  instructions,  which  at  a 
minimum  will  contain  the  items 
identified  in  5  U.S.C.  4703(b)(1)  and  5 
CFR  470.301(b). 

(c)  Agencies  will  outline,  at  the  time 
proposed  demonstration  projects  are 
submitted  to  OPM  for  approval,  what 
discussions  of  the  project  have  been 
held  with  labor  organizations  which 
have  been  accorded  exclusion 
recognition  for  bargaining  units 
containing  employees  involved  in  or 
affected  by  the  proposed  demonstration 
project. 

(d)  OPM  may  combine  and  evaluate 
similar  project  proposals  received  from 
different  agencies  as  a  single  project, 
with  the  approval  of  the  agencies 
involved. 

§  470407  Notification  responsibiUties. 

(a)  5  U.S.C.  4703  requires  notification 
of  tentatively  approved  demonstration 
project  plans  to  Congress,  employees, 
labor  organizations,  and  the  public. 

(b)  OPM  shaU: 

(1)  Notify  each  House  of  the  Congress 
180  days  in  advance  of  the  beginning  of 
each  project;  and 

(2)  Public  each  tentatively  approved 
project  plan  as  a  notice  in  Ae  Federal 
Register. 

(c)  Each  agency  having  a  tentatively 
approved  project  plan  shall: 

(1)  Notify  and  make  available  copies 
of  the  project  plan  to: 

(1)  All  employees  who  may  be 
interested  in  or  affected  by  the  activities 
of  the  demonstration  project;  and 

(ii)  All  labor  organizations  accorded 
exclusive  recognition  for  bargaining 
units  which  indude  employees  in  or 
affected  by  the  project  plan. 

(2)  Observe  the  consultation  and 
negotiation  requirements  of  5  U.S.C. 
4703(f)  and  (g). 

§470.309  Public  hearing. 

(a)  Notice  of  public  hearing.  OPM 
shall  hold  a  public  hearing  no  less  than 
30  days  after  the  date  of  its  notice  in  the 
Fede^  Register  during  which  interested 
persons  or  organizations  may  present 
their  written  or  oral  views  concerning 
the  proposed  demonstration  project.  The 
notice  of  public  hearing  shall  be 
published  in  the  Federal  Register  and 
shall: 

(1)  State  the  date,  time,  place  and 
purpose  of  the  hearing; 

(2)  Describe  briefly  the  project; 

(3)  Indicate  where  more  information 
and  a  copy  of  the  project  plan  may  be 
obtained; 
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(4)  State  the  name  and  address  of  the 
person  who  will  receive  written 
comments  from  those  unable  to  attend 
the  hearing:  and 

(5)  Indicate  the  date  by  which  written 
comments  must  be  received  to  be 
considered. 

(b)  Nature  of  public  hearing.  The 
hearing  will  be  informal  to  encourage 
effective  oral  presentations  by 
interested  individuals  and 
organizations.  The  presiding  officer, 
designated  by  the  Director,  OPM,  shall 
in  his  or  her  reasonable  discretion 
regulate  the  course  of  the  proceedings 
and  the  conduct  of  those  present  at  the 
hearing  by  appropriate  means. 

(c)  A  written  summary  shall  be  made 
of  the  oral  evidence. 

(d)  The  record  shall  be  left  open  for  2 
weeks  after  the  conclusion  of  the 
hearing  to  receive  additional  written 
data,  views,  and  arguments  from  the 
parties  participating  in  the  hearing. 

§  470.31 1  Final  project  approval. 

(a)  The  Office  of  Personnel 
Management  will  consider  all  timely 
relevant  oral  and  written  views, 
arguments,  and  data  before  final 
approval  or  disapproval  of  a  project 
plan.  OPM  may  request  that  the  agency 
modify  the  tentatively  approved  project 
plan  before  final  approval  because  of 
comments  and  data  received  fi'om  the 
Congress,  the  public,  labor 
organizations,  and  affected  employees. 

(b)  The  Office  of  Personnel 
Management  shall  provide  a  copy  of  the 
final  version  of  the  project  plan  to  each 
House  of  the  Congress  at  least  90  days 
in  advance  of  the  date  the  project  is  to 
take  effect. 

(c)  Agencies  involved  in  the  project 
shall  communicate  the  content  of  the 
final  project  plan  to: 

(1)  Labor  organizations  and  affected 
employees;  and 

(2)  Individuals  and  groups  known  to 
be  interested  in  the  project’s  activities. 

§  470.31 3  Project  Implementation 
regulations. 

Agencies  will  prepare  demonstration 
project  implementing  regulations,  as 
appropriate,  to  replace  Government- 
wide  statutes  and  regulations  waived 
for  the  project.  Demonstration  project 
implementing  regulations  issued 
pursuant  to  an  OPM-approved 
demonstration  project  must  be  approved 
by  OPM  and  shall  have  full  force  and 
authority  pursuant  to  Title  VI  of  the 
Civil  Service  Reform  Act  of  1978. 

§  470.31 5  Project  avakiatiork 

(a)  Compliance  evaluation.  OPM  will 
review  the  operation  of  the  project 
periodically  to  determine  its  compliance 


with  the  requirements  of  this  part  and 
the  approved  project  plan.  If  OPM 
determines  that  an  agency  is  not 
meeting  legal,  regulatory  or  project  plan 
requirements,  it  may,  as  appropriate, 
direct  the  agency  to  take  corrective 
action  or  terminate  the  project 
(b)  Results  evaluation.  All  approved 
project  plans  will  contain  an  evaluation 
section  to  measure  the  impact  of  the 
project  results  in  relation  to  its 
objectives  and  to  determine  whether  or 
not  permanent  changes  in  law  and/or 
regulation  should  be  considered  or 
proposed.  Where  the  project  plan 
provides  for  agency  evaluation  of 
project  results,  OPM  will  review  those 
project  evaluation  efforts,  and  may 
conduct  evaluations  of  its  own,  on  a 
sample  basis,  to  verify  results. 

(FR  Doc.  81-27158  Filed  9-17-81: 8:45  am] 
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SCFRPart  890 

Federal  Employees  Health  Benefits 
Program,  Benefits  for  Medically 
Underserved  Areas 

agency:  Office  of  Personnel 
Management. 

action:  Proposed  Regulations. 

summary:  The  Office  of  Personnel 
Management  proposes  to  amend  its 
regulations  on  benefits  under  the 
Federal  Employees  Health  Benefits 
(FEHB)  Program  for  individuals  in 
medically  underserved  areas.  This 
amendment  is  necessary  to  comply  with 
the  January  2, 1980,  amendment  to  the 
FEHB  law,  which  mandates  special 
consideration  for  enroUees  of  certain 
FEHB  plans  who  receive  covered  health 
services  in  states  vrith  critical  shortages 
of  primary  care  physicians. 

COMMENT  DATE:  Written  comments  will 
be  considered  if  received  no  later  than 
November  17, 1981. 

ADDRESS:  Send  or  deliver  written 
comments  to  Craig  B^  Pettibone, 

Director,  Office  of  Pay  and  Benefits 
Policy,  Compensation  Group,  Office  of 
Personnel  Management,  1900  E  Street 
N.W.  (Rm.  4351],  Washington,  D.C. 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lauretta  Hall,  Issuances  and 
Instructions  Unit,  Office  of  Pay  and 
Benefits  Policy,  (202]  632-4684. 
SUPPLEMENTARY  INFORMATION:  On  July 
18, 1980,  the  Office  of  Personnel 
Management  published  Federal  Register 
(45  FR  48098]  a  new  Subpart  G  under  5 
CFR,  Part  890,  as  final  regulations. 
Subpart  G  pertains  to  administration  of 
5  U.S.C.  8902(m](2],  as  added  to  the 
Federal  Employees  Health  Benefits 


(FEHB]  law  by  Pub.  L  95-368,  approved 
September  17, 1978,  and  amended  by 
Pub.  L.  96-179,  approved  January  2, 1980. 
The  law  provides  that  effective  January 
1, 1980,  and  continuing  through 
December  31, 1984,  FEHB  plans  (except 
comprehensive  prepayment  medical 
plans],  whose  contracts  specify  payment 
or  reimbursement  for  care  or  treatment 
of  a  particular  health  condition,  must 
also  provide  benefits*  up  to  the  limits  of 
their  contracts  in  return  for  health 
services  rendered  by  any  medical 
practitioner  who  is  properly  licensed  to 
render  such  service,  when  the  health 
service  is  provided  to  a  plan  member  “in 
a  State  where  25  percent  or  more  of  the 
population  is  located  in  primary  medical 
care  manpower  shortage  areas 
designated  under  section  332  of  the 
Public  Health  Service  Act” 

By  comparing  State-by-State  statistics 
furnished  by  the  Department  of  Health 
and  Human  Services  (Selected  Statistics 
on  Health  Manpower  Shortage  Areas— 
December  31, 1980,  Report  No.  81-11] 
with  U.S.  Census  figures  on  State 
resident  populations  (1980  Census  of 
Population  and  Housing  PHC80-V-1], 
has  determined  that  5  U.S.C. 
8902(m](2],  as  amended  by  Pub.  L.  96- 
179,  is  applicable  in  the  following  11 
States  as  of  January  1, 1962:  Alabama, 
Alaska,  Kentucky,  Mississippi,  Missouri, 
North  Carolina,  North  Dakota, 
Oklahoma,  South  Carolina,  South 
Dakota,  and  West  Virginia.  The 
determination  differs  fiom  OPM’s  1981 
determination  in  that  the  state  of 
Indiana  has  been  dropped. 

Each  year  while  this  provision  of  the 
FEHB  law  remains  in  effect,  OPM  will  . 
review  current  data  on  primary  medical 
care  manpower  shortage  areas  and 
State  populations.  If  OPM  determines 
that  the  status  of  any  State  has  changed 
for  purposes  of  5  U.S.C.  8902(m](2],  OPM 
will  again  publish  an  amendment  to  its 
regulations  (5  CFR  Part  890,  Subpart  GJ. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purpose  of  E.0. 12291, 
Federal  Regulation,  because  it  will  not 
result  in: 

(1]  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2]  A  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions,  or 

(3]  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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Regulatory  Flexibility  Act 

The  Director,  Office  of  Personnel 
Metnagement,  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including  small 
business,  small  organizational  units  and 
small  governmental  jurisdictions. . 

Office  of  Personnel  Management. 

Beverly  McCain  Jones, 

Issuance  System  Manager. 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

Accordingly,  OPM  proposes  to  amend 
5  CFR  890.701  to  read  as  follows; 

§  890.701  Definitions. 


"Medically  underserved  area” 
includes  any  of  the  50  States  of  the 
United  States  where  the  Office  of 
Personnel  Management  determines  that 
25  percent  or  more  of  the  residents  are 
located  in  primary  medical  care 
manpower  shortage  areas  designated 
pursuant  to  section  332  of  the  Public 
Health  Service  Act  (42  U.S.C.  254e).  The 
Office  has  determined  that  effective 
January  1, 1982,  the  following  states  are 
“medically  underserved  areas"  for 
purposes  of  this  subpart:  Alabama, 
Alaska,  Kentucky,  Mississippi.  Missouri, 
North  Carolina,  North  Dakota, 
Oklahoma,  South  Carolina,  South 
Dakota,  and  West  Virginia. 

(Pub.  L  96-179) 

|FR  Doc.  81-27157  Filed  »-17-81i  8:45  amj 

BILUNa  CODE  5325-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50, 70,  and  73 

Safeguards  Requirements  for 
Nonpower  Reactor  Facilities 
Authorized  to  Possess  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  considering  amendments 
to  its  physical  protection  regulations  for 
nonpower  reactor  facilities  authorized  to 
possess  formula  quantities  of  strategic 
special  nuclear  material.  The 
amendments  would  provide  as  a 
minimum  that  these  facilities  be 
protected  at  the  level  required  for 
special  nuclear  material  of  moderate 
strategic  significance,  regardless  of  the 
amount  of  strategic  special  nuclear 
material  for  whi^  the  licensee  would 


otherwise  have  been  exempted  because 
of  an  external  radiation  dose  rate  in 
excess  of  100  rem  per  hour  at  3  feeL 
These  amendments  would  also  require 
additional  physical  protection  measures 
against  theft  of  special  nuclear  material, 
beyond  the  minimum  level,  when  the 
amount  of  possessed  strategic  special 
nuclear  material  having  a  radiation  dose 
rate  below  the  exemption  level  equals  or 
exceeds  a  formula  quantity. 

DATES:  Comments  must  be  received  on 
or  before  November  17, 1981.  Comments 
received  after  that  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  caimot  be 
given  except  as  to  comments  received 
on  or  before  that  date. 

ADDRESSES:  Comments  or  suggestions 
for  consideration  in  connection  with  the 
proposed  amendments  should  be  sent  to 
the  Secretary  of  the  Commission, 

Nuclear  Regidatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch. 
Comments  may  also  be  delivered  to 
Room  1121, 1717  H  Street  N.W., 
Washington,  D.C  Comments  received 
will  be  available  for  examination  and 
copying  at  the  Commission’s  Public 
Document  Room  at  1717  H  Street,  N.W., 
Washington,  D.C 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C  K.  Nulsen,  Regulatory 
Improvements  Branch,  Division  of 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C  20555  (301-427-4181). 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  is 
considering  amen^ents  to  its  physical 
protection  regulations  for  nonpower 
reactor  facility  licensees  authorized  to 
possess  a  formula  quantity  or  more  of 
strategic  special  nuclear  material 
(SSNM).  Tbe  amendments  would 
replace  existing  interim  requirements  for 
the  physical  protection  of  Uiese  facilities 
now  set  forth  at  10  CFR  73.60.  Some 
nonpower  reactor  operators,  although 
they  may  possess  formula  quantities  of 
SSNM,  currently  would  be  required  to 
provide  only  minimal  physical 
protection  for  this  material  since  some 
of  their  material  typically  is  irradiated 
to  a  level  which  would  qualify  them  for 
exemption  under  §  73.67(b)(l)(i).  The 
exemption  is  based  on  the  deterrent 
effect  of  an  external  radiation  dose  rate 
in  excess  of  100  rem  per  hour  at  3  feet 
from  any  accessible  surface  without 
intervening  shielding. 

The  amendments  would  require 
nonpower  reactor  licensees  authorized 
to  possess  formula  quantities  of 
strategic  special  nuclear  material  to 
protect  the  material  they  possess  at 


least  at  the  level  prescribed  in  §  73.67(d) 
for  special  nuclear  material  (SNM)  of 
moderate  strategic  significance.  This 
requirement  would  apply  regardless  of 
what  portion  of  the  material  possessed 
is  irradiated  in  excess  of  the  100  rem/h 
external  radiation  dose  rate  level.  The 
amendments  also  require  that  additional 
physical  protection  measures,  specified 
in  a  new  paragraph,  §  73.67(h),  be 
provided  during  periods  when  the 
amount  of  SSNM  possessed  having  an 
external  dose  rate  not  exceeding  the  100 
rem/h  level  equals  or  exceeds  a  formula 
quantity.  The  additional  measures  are 
designed  to  provide  the  affected 
nonpower  reactor  facilities  with  a  level 
of  protection  comparable  to  that 
provided  for  formula  quantities  of  SSNM 
at  fuel  cycle  facilities,  while  taking 
advantage  of  a  number  of  specific 
facility  and  fuel  design  features  that 
collectively  offer  inherent  protection 
against  theft 

At  most  of  the  nonpower  reactor 
facilities  that  would  be  affected  by  the 
proposed  amendments,  the  external 
radiation  dose  rate  for  SSNM  used  as 
reactor  fuel  is  kept  sufficiently  high  to 
allow  the  facility  to  be  protected 
continuously  at  the  level  required  for 
SNM  of  moderate  shrategic  significance. 
Only  rarely  would  the  extern^  radiation 
dose  rate  of  the  fuel  drop  sufficiently  to 
require  the  additional  p^sical 
protection  measures  described  in  the 
proposed  §  73.67(h).  These  periods  can 
be  anticipated  by  the  licensee, 
permitting  sufficient  time  for  the 
required  additional  physical  protection 
measures  to  be  implemented. 

Nonpower  reactors  possessing 
formula  quantities  of  SSNM  previously 
had  been  designated  as  facilities 
requiring  protection  for  SNM  of 
moderate  strategic  significance,  but  also 
were  required  to  provide  a  set  of 
additional  physical  protection  measures 
specified  in  §  73.60,  on  an  interim  basis 
[44  FR  68199],  until  several  technical 
issues  could  be  resolved  to  determine 
the  level  of  physical  protection 
appropriate  for  these  facilities.  The 
issues  which  were  examined  are 
discussed  below. 

Technical  Basis  for  Radiation  Dose  Rate 
Exemption  Level 

The  existing  exemption  level,  100 
rem/h  at  3  feet  from  any  accessible 
surface  without  intervening  shielding, 
was  found  to  be  appropriate  and  is  not 
changed.  The  Commission  has 
determined  that  it  is  appropriate  to 
allow  credit  towards  safeguards  based 
upon  radiation  levels  due  to  the 
deterrent  quality  of  nuclear  radiation 
and  the  adversaries'  difficulty  in 
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accurately  determining  irradiation 
levels.  The  current  exemption  level, 
which  is  internationally  accepted,  does 
not,  however,  preclude  the  possibility  of 
a  dedicated  adversary,  heedless  of  the 
subsequent  effects  of  the  radiation 
exposure,  successfully  removing  a 
fortnula  quantity  of  SSNM  from  a 
nonpower  reactor  facility  before  being 
physically  incapacitated  by  the 
radiation  effects.  For  this  reason,  it  is 
considered  prudent  to  require  that  the 
minimum  level  of  physical  protection 
provided  for  these  nonpower  reactor 
facilities  be  the  same  as  that  for  SNM  of 
moderate  strategic  significance, 
regardless  of  the  amount  of  SSNM 
possessed  which  is  irradiated  beyond 
the  100  rem/h  at  3  feet  level 

Safeguards  Credit  for  Design  Features 

The  staff  considered  the  feasibility  of 
allowing  safeguards  credit  for  unique 
design  features  of  reactors  and  fuel 
types  under  study.  The  following 
conclusions  were  reached:  (a)  A  TRIGA 
FLIP  t}q}e  fuel  cluster  may  be  considered 
a  discrete  unit  in  determining  external 
radiation  dose  rates  for  exemption 
purposes;  (b)  some  safeguards  credit  can 
be  given  for  the  use  of  TRIGA  FLIP  type 
fuel  because  reprocessing  difficulties 
make  it  an  undesirable  theft  target;  (c) 
some  safeguards  credit  can  be  given  for 
the  use  of  MTR  plate-type  fuel,  but  to  a 
lesser  degree  than  for  TRIGA  FLIP  type 
fuel;  (d)  some  safeguards  credit  can  be 
given  for  the  design  of  the  Argonaut  and 
tank-type  reactors  because  of  the 
difficulty  in  gaining  access  to  the  reactor 
core;  (e)  some  safeguards  credit  can  be 
given  for  the  design  of  open  pool-type 
reactors  because  of  the  difficulty  in 
removing  fuel  fi'om  the  pool,  but  to  a 
lesser  degree  than  for  the  Argonaut  and 
tank-type  reactors.  Based  upon  these 
considerations,  the  Commission  has 
determined  that  the  additional  physical 
protection  requirements  included  in 
§  73.67(h)  of  the  proposed  amendments 
would  provide  for  a  level  of  protection 
comparable  to  that  required  for  formula 
quantities  of  SSNM  at  fuel  cycle 
facilities.  It  would  be  less  burdensome 
for  NPR  licensees  to  implement  these 
physical  protection  requirements  than  to 
implement  the  same  requirements  that 
fuel  cycle  facilities  possessing  formula 
quantities  must  implement. 

Contiguous  Sites 

The  Commission  has  also  determined 
that  if  two  sites  at  one  facility  are  to  be 
considered  noncontiguous  they  should 
be  in  separate  structures  and  have 
separate  and  redundant  physical 
security  systems.  The  licensees  that 
originally  informally  requested  thot  their 
facilities  be  considered  as  two  separate 
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noncontiguous  Category  U  sites  either 
withdrew  their  requests  or  reduced  their 
holdings  below  a  formula  quantity. 

The  determinations  and  conclusions 
noted  above  have  been  used  in  the 
development  of  the  proposed 
amendments.  These  amendments  have 
as  their  objective  reducing  the  risk  of 
theft  of  a  formula  quantity  of  SSNM,  and 
thus  reducing  the  risk  to  the  public 
health  and  safety.  The  licensees  are 
required  to  maintain  at  all  times  a 
capability  for  implementing  the 
additional  physical  protection  measures 
specified  in  new  paragraph  73.67(h). 

They  are  not  required,  however,  to 
implement  them  unless  they  possess  a 
formula  quantity  of  SSNM  with 
radiation  dose  rates  below  the  100  rem/ 
h  exemption  level.  For  all  except  one 
licensee,  this  would  occur  only  under 
unusual  circumstances  which  prevented 
the  licensee  fi'om  maintaining  a  normal 
irradiation  operating  schedule.  The 
specific  additional  measures  required 
include:  (1)  additional  physical  barriers 
around  the  SSNM;  (2)  improved 
intrusion  and  radiation  detection 
capabilities;  (3)  a  two-person  occupancy 
rule  for  controlled  access  areas  where 
the  material  is  used  and  stored;  (4)  exit 
searches;  (5)  requirements  for 
redundancy  in  communications;  (6)  48- 
hour  advance  notice  by  the  licensee  to 
the  NRG  when  it  is  expected  the 
additional  requirements  will  need  to  be 
implemented;  and  (7)  coordination  of 
local  law  enforcement  agency  (LLEA) 
response  times  and  physical  security 
system  capabilities  to  assure  offsite 
response  forces  will  arrive  before  a 
formula  quantity  of  SSNM  can  be 
removed. 

Several  nonsubstantive  clarifying 
amendments  to  the  currently  efiective 
Parts  50,  70,  and  73  are  also  proposed. 
These  amendments  do  not  modify 
current  practices  or  applications  of  the 
regulations,  but  will  clarify  the  text  of 
several  sections. 

The  Commission  endorsed  the 
approach  in  the  proposed  rule  based  on 
several  considerations.  The  Commission 
acknowledges  that  the  existing 
exemption  level,  100  rem/hr  at  three 
feet,  is  not  an  incapacitating  dose  rate, 
but  serves  as  a  deterrent  to  theft.  In 
addition,  the  Commission  believes  that 
this  dose  rate  will  be  a  significant 
deterrent  to  the  processing  of  the 
material  for  use  as  a  weapon 
particularly  recognizing  the  small 
quantities  of  material  present  at  these 
reactors  and  the  inherent  difficulty  in 
preprocessing  the  TRIGA  and  MTR 
plate-type  fuel  used  in  nonpower 
reactors.  However,  the  Commission  also 
has  considered  this  dose  rate  in  view  of 
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the  ALARA  principle  and  believes  that 
higher  dose  rates  would  encourage 
reactor  operation  simply  to  meet  the 
regulatory  exemption  level.  This  is 
against  the  ALARA  principle  in  that 
reactors  might  be  operated  at  radiation 
levels  higher  than  necessary. 

Commissioners  Gilinsky  and  Bradford 
favor  an  alternative  approach  and 
would  like  public  comment  on  it.  The 
Commission  does  not  object  to  their 
requesting  such  comments,  but  because 
the  Commission  does  not  endorse  the 
alternative,  comments  in  support  of  that 
proposal  will  not  form  a  basis  for 
adopting  a  final  rule  without  another 
round  of  comment.  Commentators 
desiring  to  influence  the  Commission  to 
adopt  this  alternative  are  therefore 
advised  to  frame  their  views  as  negative 
comment  on  the  Commission  proposal. 

The  approath  favored  by 
Commissioners  Gilinsky  and  Bradford 
would  require  all  nonpower  reactors 
that  possess  in  excess  of  5  kilograms  of 
highly  enriched  uranium  fuel  to 
implement  the  safeguards  upgrade  rule. 
An  exemption  from  this  requirement 
would  be  provided  if  the  fuel  emits 
external  radiation  at  a  rate  that  would 
produce  a  dose  greater  than  2000  rem 
per  hour  at  3  feet,  a  level  at  which  the 
fuel  is  considered  to  be  self-protecting. 

This  approach  is  more  consistent  with 
the  present  protection  requirements  for 
highly  enriched  uranium  than  the 
Commission's  approach  in  that 
significant  quantities  of  unirradiated 
highly  eiunched  uranium  fuel  would  be 
treated  in  the  same  way,  whether  they 
were  at  a  fuel  cycle  plant  or  at  a  ^ 
university. 

The  100  rem/hr  at  3  feet  exemption 
level  contained  in  the  Commission 
proposal  does  not,  in  fact,  provide  self¬ 
protection  to  the  fuel.  Rather,  as  a  study 
performed  by  Los  Alamos  Scientific 
Laboratory  (LASL)  for  the  staff  clearly 
states,^  100  rem/hr  is  not  great  enough 
to  impair  the  actions  of  the  group 
attempting  theft.  The  study  concludes 
that  for  an  incapacitating  dose  (to 
individuals  attempting  to  remove  the 
fuel  from  the  facility),  the  dose  rate  per 
element  must  reach  at  least  several 
thousand  rem  per  hour  at  3  feet. 

Finally,  Commissioners  Gilinsky  and 
Bradford  note  that  a  severe  protection 
regime  would  not  be  necessary  at 
university  and  other  research  reactors  if 
these  reactors  switched  to  fuels  using 
lower  enrichment  uranium  which  cannot 


‘  Special  Nuclear  Material  Self-Protection 
Criteria  Investigation,  Phases  I  and  II,  Los  Alamos 
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be  used  to  make  weapons.  That  in  their 
view  is  the  best  course. 

Separate  Views  of  Commissioner 
Bradford  on  the  Proposed  Rule  on 
Physical  Security  Requirements  for 
Nonpower  Reactor  Licensees 
Authorized  to  Posses  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material 

I  am  concerned  with  both  the 
substance  and  the  procedure  of  this 
Commission  action.  Substantively,  it  is  a 
serious  error  to  contemplate  a  long-term 
arrangement  under  which  highly 
enriched  uranium  at  university  reactors 
might  be  afforded  less  protection  than 
the  same  material  elsewhere.  There  is 
nothing  about  a  university  environment 
that  is  inherently  any  safer  than  the  rest 
of  the  nation  as  a  location  for  material 
that  can  be  directly  used  in  the  making 
of  nuclear  bombs.  This  material  has  that 
extraordinary  potential,  and  the 
commission  should  be  seeking  comment 
on  a  rule  that  protects  it  uniformly 
wherever  it  might  be  stolen. 

As  a  procedural  matter,  this  is  the  first 
rulemaking  that  I  can  recall  in  which  the 
Commission  has  declined  to  seek 
comment  on  positions  encompassing  the 
full  range  of  views  among  the 
Commissioners.  Despite  staff  studies 
suggesting  required  external  radiation 
dose  rate  levels  up  to  3,000  rem  per  hour," 
the  only  number  being  proposed  for 
comment  is  100  rem  per  hour.  While  the 
public  is,  of  course,  still  free  to  urge  a 
significantly  higher  level  of  protection 
than  that  proposed  here,  the  nonpower 
reactor  operators  are  not  given  notice 
that  this  rulemaking  might  end  in  such  a 
result  It  would  have  been  far  better  to 
invite  comment  on  a  range  as  possible 
exposure  standards  and  protection 
formats,  indicating  if  necessary  a 
Commission  preference  as  of  now  for 
the  lower  end  of  the  range.  This  would 
have  avoided  the  suggestion  that  a 
particular  type  of  reactor  owner  is  being 
unduly  favored  and  would  have 
preserved  the  Commission’s  valuable 
past  practice  of  seeking  comment  on 
each  of  the  courses  of  action  that  we 
might  follow. 

Paperwork  Reduction  Statement 

The  Nuclear  Regulatory  Commission 
has  submitted  this  proposed  rule  to  the 
Office  of  Management  and  Budget  for 
such  review  as  may  be  appropriate 
under  the  Paperwork  Reduction  Act,  P.L 
96-511.  The  SF-83,  “Request  for 
Cleartmce,”  Supporting  Statement,  and 
other  related  documentation  submitted 
to  OMB  have  been  placed  in  the  Public 
Document  Room  at  1717  H  St.,  N.W., 
Washington,  DC  20555  for  inspection 
and  copying  for  a  fee. 


Regulatory  Flexilrility  Statement 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  would  amend  10  CFR 
Part  73  to  require  any  nonpower  reactor 
licensee  authorized  to  possess  a  formula 
quantity  of  strategic  special  nuclear 
material  (SSNM)  to  submit  amendments 
to  their  physical  security  plans.  These 
plans  would  include  certain  additional 
security  precautions  that  would  be 
implemented  when  a  sufficient  amount 
of  the  licensee’s  irradiated  fuel  drops 
below  the  100  rem/h  at  3  feet  external 
radiation  dose  rate  exemption  level 
resulting  in  the  licensee  possessing  a 
formula  quantity  of  nonself-protecting 
fuel.  At  this  time  the  proposed 
amendments  would  require  only  15 
licensees  to  submit'revised  security 
plans,  and  only  one  nonpower  reactor 
licensee  would  probably  implement  the 
additional  security  measures  at  a  cost  of 
less  than  $3000.  Tlie  amendment 
probably  would  not  affect  any  future 
licensees  since  they  would  not  build  a 
nonpower  reactor  requiring  a  formula 
quantity  of  SSNM. 

The  15  licensees  include  three  large 
companies  (Union  Carbide  Corp., 
General  Atomic  Corp. — a  subsidiary  of 
Gulf  Corp.,  and  General  Electric  Corp.), 
ten  major  universities  (Georgia  Tech, 
University  of  Wisconsin,  Massachusetts 
Institute  of  Technology,  University  of 
Michigan,  University  of  Virginia,  Oregon 
State  University,  Virginia  Polytechnic 
Institute,  Texas  A&M,  University  of 
Missouri  at  Columbia,  and  Washington 
State  University),  the  National  Bureau  of 
Standards  (NBS),  and  the  Rhode  Island 
Atomic  Energy  Commission.  The  three 
corporations  each  employ  in  excess  of 
500  employees  and  have  annual  sales  in 
excess  of  $1  million.  The  ten  universities 
each  employ  in  excess  of  500  persons 
and  have  annual  revenues  in  excess  of 
$1  million  for  services  they  provide.  NBS 
and  the  Rhode  Island  Atomic  Energy 
Commission  are  Federal  and  state 
agencies,  respectively.  None  of  these 
affected  licensees  fall  within  the  scope 
of  the  definition  of  “small  entities’’  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  in 
regulations  issued  by  the  Small  Business 
Administration  at  13  CFR  Part  21. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  sections  552  and  553  of  Title  5  of  the 
United  States  Code,  notice  is  hereby 
given  that  adoption  of  the  following 
amendments  to  Title  10,  Chapter  I,  Code 


of  Federal  Regulations,  Parts  50,  70  and 
73  is  contemplated. 

PART  SO—DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACIUTIES 

1.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Authority.  Secs.  103, 104, 161, 182, 183, 189, 

68  Stat.  936,  937,  948,  953, 954,  955, 956,  as 
amended  (42  U.S.C.  2133,  2134,  2201,  2232, 

2233,  2239);  secs.  201,  202,  206,  88  Stat.  1243, 
1244, 1246  (42  U.S.C.  5841, 5842,  5846),  unless 
otherwise  noted.  Section  50.78  also  issued 
under  sec.  122, 68  Stat  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec. 

184, 68  Stat  954,  as  amended;  (42  U.S.C. 

2234).  Sections  50.100-50.102  issued  under 
sec.  186, 68  Stat  955;  (42  U.S.C  2236).  For  the 
purposes  of  sec.  223, 68  Stat  958,  as 
amended;  (42  U.S.C.  2273),  §  50.54(i)  issued 
under  sea  1611, 68  Stat  949;  (42  U.S.C. 

2201(i)).  §i  50.70, 50.71  and  50.78  issued  under 
sec.  1610, 68  Stat  950,  as  amended;  (42  U.S.C. 
2201(o))  and  the  laws  referred  to  in 
Appendices. 

2.  Paragraphs  (c)  and  (d)  of  §  50.34  are 
revised  to  read  as  follows: 

§  50.34  Contents  of  applications;  technical 
infonnation. 

«  *  *  «  * 

(c)  Physical  security  plan.  Each 
application  for  a  license  to  operate  a 
production  or  utilization  facility  must 
include  a  physical  security  plan. 

(1)  For  production  and  utUization 
facihties  other  than  nonpower  reactor 
facilities,  the  plan  must  consist  of  two 
parts.  Part  I  must  address  vital 
equipment,  vital  areas,  and  isolation 
zones,  and  must  demonstrate  how  the 
applicant  plans  to  comply  with  the 
requirements  of  Part  73  of  this  chapter, 
as  appropriate,  at  the  proposed  facility. 
Part  II  must  list  tests,  inspections,  and 
other  means  to  be  used  to  demonstrate 
compliance  with  these  requirements,  as 
appropriate. 

(2)  For  nonpower  reactor  facilities,  the 
plan  must  demonstrate  how  the 
applicant  plans  to  comply  with  the 
requirements  of  Part  73  of  this  chapter, 
as  appropriate,  at  the  proposed  facility, 
and  include  tests,  inspections,  and  other 
means  to  be  used  to  demonstrate 
compliance  with  these  requirements. 

(d)  Safeguards  contingency  plan.  Each 
application  for  a  license  to  operate  a 
production  or  utilization  facility  subject 
to  §  73.50  or  §  73.55  of  this  chapter  must 
include  a  licensee  safeguards 
contingency  plan  in  accordance  with  the 
criteria  set  forth  in  Appendix  C  to  Part 
73  of  this  chapter.  'The  safeguards 
contingency  plan  must  include  plans  for 
dealing  with  threats,  thefts,  and 
radiological  sabotage,  as  defined  in  Part 
73  of  this  chapter,  relating  to  the  special 
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nuclear  material  and  nuclear  facilities 
licensed  under  this  chapter  and  in  the 
applicant’s  possession  and  control.  Each 
licensee’s  application  must  include  the  ' 
information  contained  in  the  applicant’s 
safeguards  contingency  plan,  as  set  forth 
in  Appendix  C  to  Part  73  of  this  chapter 
in  the  categories  of  Background,  Generic 
Planning  Base,  Licensee  Planning  Base, 
and  Responsibility  Matrix.  The  Mth 
category  of  information.  Procedures, 
does  not  have  to  be  submitted  for 
approval.* 

PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

3.  The  authority  citation  for  Part  70  is 
revised  to  read  as  follows: 

Authority:  Secs.  51, 53. 161, 182, 183, 68 
Stat.  929, 930,  as  amended,  948,  as  amended, 
953,  as  amended,  954  (42  U.S.C.  2071, 2073, 
2201,  2232, 2233):  secs.  202, 206, 88  Stat.  1244, 
1246  (42  U.S.C.  5842,  5846)  unless  otherwise 
noted. 

For  the  purposes  of  Sec.  223, 68  Stat  958,  as 
amended  (42  U.S.C  2273),  S§  70.3,  70.19(c), 
70.21(c),  70.22(a).  (b),  (d>^),  70.24(a)  and  (b), 
70.32(a)(3),  (5),  and  (i),  70.36, 70.39(b)  and  (c). 
70.41(a],  70.42(a)  and  (c),  70.56,  are  issued 
under  ^c.  161b,  68  Stat  948,  as  amended  (42 
U.S.C.  2201(b));  $9  70.20a(d),  70.32(a)(6),  (c), 
(d),  (e)  and  (g),  70.36, 70.51(c)-(g),  70.56, 
70.57(b)  and  (d),  70.58(a)-(g)(3)  and  (h)-{j), 
and  70.81-89  are  issued  under  Sea  161i,  M 
Stat.  949,  as  amended  (42  U.S.C.  2201(i));  and 
§§  70.32(h),  70,51(b)  arid  (i),  70.52, 70.53, 70.54, 
70.55,  70.58(g)(4),  (k)  and  (1),  70.59,  are  issued 
under  Sec.  161o,  68  Stat.  9^  as  amended  (42 
U.S.C.  2201(0)). 

4.  Paragraphs  (h)  and  (k)  of  §  70.22  are 
revised  to  read  as  follows: 

§  70.22  Contents  of  applications. 

*  e  *  *  * 

(h)  Each  application  for  a  license  to 
possess  or  use  a  formula  quantity  of 
strategic  special  nuclear  material,  as 
defined  in  paragraph  (bb)  of  S  73.2  of 
this  chapter,  at  any  site  or, contiguous 
sites  subject  to  control  by  the  licensee, 
must  include  a  physical  security  plan 
consisting  of  two  parts.  Part  I  must 
address  vital  equipment,  vital  areas,  and 
isolation  zones,  and  must  demonstrate 
how  the  applicant  plans  to  meet  the 
requirements  of  §§  73.20,  73.40,  73.45, 
73.46,  73.50,  73.70,  and  73.71  of  this 
chapter  in  the  conduct  of  the  activity  to 
be  licensed.  Part  II  must  list  tests, 
inspections,  and  other  means  to 
demonstrate  compliance  with  these 
requirements.  These  requirements  do 
not  apply  to  a  license  for  possession  or 
use  of  this  material  in  the  operation  of  a 


*  A  physical  security  plan  that  contains  all  the 
information  required  in  both  i  73.56  and  Appendix 
C  to  Part  73  satisBes  the  requirement  for  a 
contingency  plan. 


nuclear  reactor  licensed  pursuant  to  Part 
50  of  this  chapter. 

***** 

(k)  Each  application  for  a  license  to 
possess  or  use  a  formula  quantity  of 
strategic  special  nuclear  material  for  use 
in  the  operation  of  a  nonpower  reactor, 
special  nuclear  material  of  moderate 
strategic  significance,  or  10  kg  or  more 
of  special  nuclear  material  of  low 
strategic  significance,  as  defined, 
respectively,  under  paragraphs  (bb),  (x) 
and  (y)  of  §  73.2  this  chapter,  at  any  site 
or  contiguous  sites  subject  to  control  by 
the  licensee,  must  include  a  physical 
security  plan  which  demonstrates  how 
the  applicant  plans  to  meet  the 
requirements  of  paragraphs  (d),'[e),  (f), 

(g),  and  (h),  as  appropriate,  of  9  73.67  of 
this  chapter.  'These  requirements  do  not 
apply  to  a  license  for  possession  and  use 
of  this  material  in  the  operation  of  a 
nuclear  power  reactor  licensed  pursuant 
to  Part  50  of  this  chapter. 

PARTS  73— PHYSICAL  PROTEC’nON 
OF  PLANTS  AND  MA’TERIALS 

5.  The  authority  citation  for  Part  73  is 
revised  to  read  as  follows: 

Authority:  Secs.  53. 161b,  161i,  161o,  Pub.  L 
85-703, 68  Stat.  930, 948-950,  as  amended. 

Pub.  L.  85-507,  72  Stat.  327,  Pub.  L  88-489, 

Stat.  602,  Pub.  L  93-377, 88  Stat.  475  (42 
U.S.C.  2073, 2201);  Sea  201,  Pub.  L  93-438, 88 
Stat  1242, 1243,  as  amended.  Pub.  L  94-79, 89 
Stat.  413  (42  U.S.C.  5841) 

For  the  purposes  of  Sec.  223, 68  Stat.  958,  as 
amended,  42  U.S.C.  2273,  9  73.55  is  issued 
under  Sec.  161b,  68  Stat  948,  as  amended,  42 
U.S.C.  2201(b);  9  9  73.20, 73.24,  73.25,  73.26, 
73.27,  73.37,  73.40,  73.46,  73.46,  73.50,  73.56, 
and  73.67  are  issued  under  Sec.  161i,  68  Stat 

949.  as  amended,  42  U.S.C.  2201(i);  and 

99  73.20(c)(i),  73.24(b)(1),  73.26(b)(3),  (h)(6), 
(i)(6)  and  (k)(4),  73.27(a)  and  (b),  73.40(b)  and 
(d),  73.46(g)(6)  and  (h)(2),  73.50(g)(2),  (3)(iii)(B) 
and  (h),  73.56(h)(2),  and  (4)(iii)(B),  73.70, 73.71, 
and  73.72  are  issued  under  Sec.  161o.  68  Stat 

950,  as  amended,  42  U.S.C.  2201(o). 

6.  Paragraph  (e)  of  §  73.6  is  revised  to 
read  as  follows; 

9  73.6  Exemptions  for  certain  quantities 
and  kinds  of  speciai  nuciear  materiat 
***** 

(e)  Special  nuclear  material  at 
nonpower  reactors.  Any  licensee  subject 
to  §  73.67(h]  is  not  exempt  from  §§  73.70 
and  73.72,  and  any  licensee  subject  to 
S  73.67(e]  is  not  exempt  from  §  73.72  of 
this  part. 

§  73.60  [Removed) 

7.  Section  73.60  is  removed. 

8.  In  §  73.67,  paragraphs  (a),  (b),  the 
introductory  text  of  (c)  and  (c)(2)  and  (3) 
are  revised  and  a  new  paragraph  (h)  is 
added  to  read  as  follows: 


§  73.67  Licensee  fixed  site  and  bitransit 
requirements  for  the  physical  protection  of 
speciai  nuclear  material  of  moderate  and 
low  strategic  significance  and  of  formula 
quantities  at  nonpower  reactors. 

(a)  General  performance  objectives 
and  requirements.  (1)  Each  licensee  who 
possesses,  uses,  or  transports  special 
nuclear  material  of  moderate  or  low 
strategic  significance,  shall  establish 
and  maintain  a  physical  protection 
system  that  achieves  the  follovring 
objectives: 

(1)  Minimizes  the  possibilities  for 
unauthorized  removal  of  special  nuclear 
material  consistent  with  the  potential 
consequences  of  such  actions;  and 

(ii)  Facilitates  the  location  and 
recovery  of  missing  special  nuclear 
material. 

(2)  To  achieve  these  objectives,  the 
physical  protection  system  must  meet 
the  following  general  performance 
requirements: 

(1)  Provide  early  detection  and 
assessment  of  unauthorized  access  or 
activities  by  an  external  adversary 
within  controlled  access  areas 
containing  special  nuclear  material; 

■  (ii)  Provide  early  detection  of  removal 
of  special  nuclear  material  by  an 
external  adversary  fiom  controlled 
access  areas: 

(b)  Exemptions.  (1)  A  license  is 
exempt  &:om  the  requirements  of  this 
section  to  the  extent  that  the  licensee 
possesses,  uses,  or  transports:  (i)  sealed 
plutonium-beryllium  neutron  sources 
totaling  500  grams  or  less  contained 
plutonium  at  any  one  site  or  contiguous 
sites,  or  (ii)  plutonium  with  an  isotopic 
concentration  exceeding  80  percent  in 
plutonium-238. 

(2)  A  licensee,  other  than  a  nonpower 
reactor  licensee  authorized  to  possess  a 
formula  quantity  or  more  of  strategic 
special  nuclear  material,  is  exempt  from 
the  requirements  of  this  section  to  the 
extent  that  the  licensee  possesses,  uses, 
or  transports:  Special  nuclear  material 
which  is  not  readily  separable  from 
other  radioactive  material  and  which 
has  a  total  external  radiation  dose  rate 
in  excess  of  100  rems  per  hour  at  a 
distance  of  3  feet  from  any  accessible 
surface  without  intervening  shielding. 

(3)  A  licensee,  other  than  a  nonpower 
reactor  licensee  authorized  to  possess  a 
formula  quantity  or  more  of  strategic 
special  nuclear  material,  who  has 
quantities  of  special  nuclear  material 
equivalent  to  special  nuclear  material  of 
moderate  strategic  significance 
distributed  over  several  buildings  for 
each  building  which  contains  a  quantity 
of  special  nuclear  material  less  than  or 
equal  to  a  level  of  special  nuclear 


Federal  Register  /  Vol.  46.  No.  181  /  Friday.  September  18,  1981  /  Proposed  Rules 


46337 


material  of  low  strategic  significance, 
shall  protect  the  material  in  that 
building  at  least  at  the  level  of  the  lower 
classification  physical  security 
requirements. 

(c)  Each  licensee  who  possesses,  uses, 
transports,  or  delivers  to  a  carrier  for 
transport,  special  nuclear  material  of 
moderate  strategic  significance  or  10  kg 
or  more  of  special  nuclear  material  of 
low  strategic  significance,  and  each 
licensee  who  is  authorized  to  possess  a 
formula  quantity  of  strategic  special 
nuclear  material  for  use  in  the  operation 
of  a  nonpower  reactor,  shall: 

(D*  *  ‘ 

(2]  Within  240  days  after  the  effective 
date  of  these  amendments  or  30  days 
after  the  plan(8)  submitted  pursuant  to 
paragraph  (c)(1)  of  this  section  is 
approved,  wMc^ever  is  later,  implement 
the  approved  security  plan,  and 

(3)  ^ch  licensee  of  a  nonpower 
reactor  authorized  to  possess  a  formula 
quantity  of  strategic  special  nuclear 
material  shall,  in  addition,  (i)  submit  no 
later  than  150  days  after  the  date  these 
amendments  become  effective  a 
physical  security  plan  or  an  amended 
physical  security  plan  describing  how 
the  licensee  will  comply  with  all  the 
requirements  of  paragraph  (h)  of  this 
section,  including  schedules  of 
implementation  and  methods  used  for 
determining  external  radiation  dose 
rates  of  irradiated  reactor  fuel;  and  (ii) 
implement  the  approved  physical 
security  pl£m  submitted  pursuant  to 
paragraph  (c)(3)(i)  of  this  section  no 
later  than  240  days  after  the  date  these 
amendments  become  effective  or  within 
30  days  after  this  plan  is  approved, 
whichever  is  later. 

*  *  •  •  .  * 

(h)  Requirements  for  nonpower 
reactor  licensees  authorized  to  possess 
formiila  quantities  of  strategic  special 
nucleeur  material. 

(1)  Each  nonpower  reactor  licensee 
authorized  to  possess,  at  any  site  or 
contiguous  sites  subject  to  control  by  the 
licensee,  a  formula  quantity  of  strategic 
special  nuclear  material  shall  establish 
and  maintain  a  physical  protection 
system  meeting  the  requirements  of 
paragraphs  (a)  and  (d)  of  this  section. 
During  any  period  when  the  amoimt  of 
strategic  special  nuclear  material 
possessed  equals  or  exceeds  a  formula 
quantity,  not  including  irradiated 
strategic  special  nuclear  material  which 
is  not  readily  separable  from  other 
radioactive  material,  and  which  has  a 
total  external  radiation  dose  rate  in 
excess  of  100  rems  per  horn  at  a 
distance  of  3  feet  from  any  accessible 
surface  without  intervening  shielding, 
the  physical  protection  system  also  must 


meet  the  following  additional  general 
performance  requirements: 

(1)  Provide  early  detection  and 
assessment  of  unauthorized  access  or 
activities  by  an  insider  adversary,  or  a 
conspiracy  between  insiders,  within 
controlled  access  areas  where  special 
nuclear  material  is  used  or  stored; 

(ii)  Provide  early  detection  of  attempts 
at  removal  of  special  nuclecu*  material 
by  an  insider  adversauy,  or  a  conspiracy 
between  insiders,  from  controlled  access 
areas  where  special  nuclear  material  is 
used  or  stored;  and 

(iii)  Provide  for  notification  of  the 
appropriate  response  forces,  upon 
detection  of  attempts  at  unauthorized 
removal  of  special  nuclear  material  frnm 
controlled  access  areas  where  the 
material  is  used  or  stored,  in  time  to 
permit  a  response  that  will  prevent  the 
removal  of  a  formula  quantity  of 
strategic  special  nuclear  material. 

(2)  To  meet  the  general  performance 
reqt^ments  described  in  paragraphs 
(a)  and  (h)(1)  of  this  section,  during 
periods  when  required  pursuant  to 
paragraph  (h)(1)  of  this  section,  the 
physical  protection  system  must  include 
the  performance  capabilities  described 
in  paragraphs  (h)(3)  through  (h)(8)  of  this 
section,  in  addition  to  those  described  in 
paragraph  (d)  of  this  section. 

(3)  Deter  access  of  unauthorized 
personnel  into  the  controlled  access 
areas  required  in  paragraphs  (d)(1)  and 
(d)(2)  of  this  section.  To  accomplish  this 
the  physical  protection  system  must 

(i)  Allow  use  and  storage  of  the 
material  only  within  controlled  access 
areas  encompassed  by  physical  barriers. 

(ii)  Locate  the  controlled  access  areas 
within  a  protected  area  having  separate 
and  distinct  physical  barriers  &t)m  the 
controlled  access  areas. 

(iii)  Provide  access  controls  for  the 
protected  area  similar  to  those  required 
for  controlled  access  areas  in 
para^aphs  (d)(4),  (d)(5),  (d)(6)  and  (d)(7) 
of  this  section. 

(iv)  Provide  access  controls  for 
controlled  access  areas,  in  addition  to 
those  required  in  paragraphs  (d)(4), 

(d)(5),  (d)(6),  and  (d)(7)  of  this  section,  to 
assure  that  when  controlled  access 
areas  are  occupied,  at  least  two 
authorized  individuals  are  present  and 
that  a  third  authorized  individual  has 
knowledge  of  their  presence  in  the 
controlled  access  area. 

(v)  Store  the  material  only  within 
controlled  access  areas  which  are 
controlled  separately  from  areas  where 
the  material  is  used,  or  within  a 
separately  controlled  locked 
compartment  within  a  controlled  access 
area  where  the  material  is  used. 

(4)  Detect  unauthorized  activities  and 
conditions  within  the  protected  area  and 


the  controlled  access  areas  sufficiently 
to  permit  a  response  to  prevent  the 
unauthorized  removal  of  a  formula 
quantity  of  strategic  special  nuclear 
materi^  from  the  controlled  access 
areas.  To  accomplish  this  the  physical 
protection  system  must: 

(i)  Employ,  in  addition  to  the  physical 
security  intrusion  alarms  or  other 
devices  or  procedures  required  in 
paragraph  (d)(3)  of  this  section,  tamper- 
safe  radiation  detection  equipment  in 
the  controlled  access  area  in  the 
vicinities  of  the  reactor  core  and  storage 
pool  capable  of  detecting  the 
unauthorized  movement  of  irradiated  ^ 
reactor  fuel.  The  sensors  must  alarm 
upon  detecting  radiation  at  levels  equal 
to  or  greater  ffian  those  generated  by  a 
source  at  floor  level  having  a  total 
external  radiation  dose  rate  no  greater 
than  10  rems  per  hour  at  a  distance  of  3 
feet  from  any  accessible  surface  without 
intervening  shielding.  The  alarm  must  be 
monitored  at  a  location  remote  from  the 
building  where  the  sensors  are  installed. 

(ii)  Monitor  the  protected  area  with  an 
intrusion  alarm  or  other  devices  or 
procedures  to  detect  unauthorized 
penetration  or  activities. 

(iii)  Detect  attempts  at  unauthorized 
access  to  all  special  equipment  kept  in 
the  controlled  access  areas  which  are 
normally  used  to  gain  access  to  the 
special  nuclear  material  located  in  the 
reactor  core  or  storage  pool. 

(iv)  Assure  that  a  single  adversary 
action  is  not  capable  of  preventing  the 
communication  of  detection  information 
from  the  controlled  access  areas  to  the 
onsite  response  forces,  and 

(5)  Prevent  unauthorized  removal  of 
formula  quantities  of  strategic  special 
nuclear  material  from  the  controlled 
accesb  areas.  To  accomplish  this  the 
physical  protection  system  must: 

(i)  Provide  barriers  at  the  controlled 
access  area  boundaries  to  deter  and 
delay  the  unauthorized  removal  of  the 
material  at  other  than  attended 
controlled  access  area  exit  control 
points. 

(ii)  Detect  attempts  at  unauthorized 
removal  of  strategic  special  nucle€ir 
material  at  attended  controlled  access 
area  exit  control  points  through  the  use 
of  personnel,  vehicle,  and  parage  exit 
searches,  as  appropriate,  capable  of  ' 
detecting  the  presence  of  concealed 
special  nuclear  material. 

(6)  Provide  a  response  capability  to 
assure  that  the  requirements  of 
paragraphs  (h)(1)  through  (h)(3)  of  this 
section  can  be  achieved.  To  accomplish 
this  the  physical  protection  system  must: 

(i)  Assure  that  the  response  time  of 
offsite  response  forces  is  less  than  the 
minimum  time  required  for  an  adversary 
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to  remove  a  formula  quantity  of 
strategic  special  nuclear  material  from 
the  reactor  core  and  storage. 

(ii)  Assure  that  a  single  adversary 
action  cannot  destroy  Ae  capability  of 
the  security  organization  to  notify  offsite 
response  forces  of  the  need  for 
assistance.' 

(7)  Notify  the  Director  of  the 
appropriate  Nuclear  Regulatory 
Commission  Inspection  and 
Enforcement  Regional  Office  listed  in 
Appendix  A  by  telephone  at  least  48 
hours  in  advance  of  the  time  the 
licensee  expects  to  possess  a  formula 
quantity  of  nonexempt  strategic  special 
nuclear  material  exclusive  of  the  type  of 
irradiated  material  described  in 
paragraph  (h)(i)  of  this  section. 

(8)  Include  procedures  in  the  physical 
protection  system  to  assure  that 
intrusion  alarms,  physical  barriers,  and 
other  devices  used  for  material 
protection  pursuant  to  the  requirements 
of  this  section  are: 

(i)  Available  for  use  in  operable 
condition  when  required,  and 

(ii)  Inspected  and  tested  for 
operability  and  required  functional 
performance  immediately  before  and 
during  periods  they  are  required  to  be  in 
use. 

9.  The  introductory  text  and 
paragraph  (c)  of  §  73.70  are  revised  to 
read  as  follows: 

§73.70  Records. 

Each  licensee  subject  to  provisions  of 
§§73.20,  73.25,  73.26,  73.27,  73.45,  73.46, 
73.55,  or  73.67(h)  shall  keep  the 
following  records: 

«  *  *  *  * 

(c)  A  register  of  visitors,  vendors,  and 
other  individuals  not  employed  by  the 
licensee  pursuant  to  §§  ^46(d)(10), 
73.55(d)(6),  or  73.67(h). 

«  *  •  *  * 

Dated  at  Washington,  D.C  this  14th  day  of 
September  1981. 

For  the  Nuclear  Regulatory  Ck>mmis8ion.  . 
Samuel ).  Chilk, 

Secretary  of  the  Commission. 

|FR  Doc.  Sl-27225  Filed  9-17-Sl;  8:45  am] 
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CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  377 

[SPDR-83;  Docket  No.  39989;  Dated: 
September  3, 1961] 

Continuance  of  Expired  Authorizatione 
Pending  Hnal  Determination  of 
Applications  for  Renewal 

aoency:  Civil  Aeronautics  Board. 
achon:  Notice  of  Proposed  Rulemaking. 


summary:  The  CAB  proposes  to  amend 
its  rule  that  implements  an 
Administrative  Procedure  Act  provision 
for  automatic  extension  of  certain 
expiring  licenses.  The  amendment 
would  provide  consistent  treatment  of 
foreign  air  carrier  permits  and 
exemptions  issued  to  foreign  citizens, 
and  would  clarify  the  scope  of  the  rule. 
This  proposal  is  at  the  CAB’s  initiative. 
DATES:  Comments  by:  November  17, 

1981. 

Comments  and  other  relevant 
information  received  after  this  date  will 
be  considered  by  the  Board  only  to  the 
extent  practicable. 

Requests  to  be  put  on  the  Service  List 
by:  October  5, 1981. 

The  Docket  Section  prepares  the 
Service  List  and  sends  it  to  each  person 
listed,  who  then  serves  comments  on 
others  on  the  list. 

ADDRESSES:  Twenty  copies  of  comments 
should  be  sent  to  Docket  39989,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue.  N.W^  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Qxnments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue.  N.W..  Washington. 
D.C.  as  soon  as  they  are  received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  B.  Gaynes,  Legal  Division, 

Bureau  of  Intematioi^  Aviation,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue.  N.W.,  Washington,  D.C.  20428; 
202-673-5035. 

SUPPLEMENTARY  INFORMATION:  In  order 
to  prevent  lapses  of  authority  that  could 
result  from  the  time  lags  inherent  in  the 
administrative  process,  the 
Administrative  Procedure  Act  provides 
for  automatic  extension  of  licenses  in 
certain  cases,  as  follows; 

When  the  licensee  has  made  timely  and 
sufficient  application  for  a  renewal  or  a  new 
license  in  accordance  with  agency  rules,  a 
license  with  reference  to  an  activity  of  a 
continuing  nature  does  not  expire  imtil  the 
application  has  been  finally  determined  by 
the  agency.  (5  U.S.C.  558(c)) 

The  Board  has  issued  rules  in  14  CFR 
Part  377  to  implement  this  statutory 
provision  with  respect  to  many,  but  not 
all,  of  the  types  of  temporary 
authorizations  that  the  Boaiti  grants. 

The  rules  establish  requirements  for 
“timely  and  sufficient”  renewal 
applications  (§  377.10),  including 
deadlines  such  as  30, 90,  and  180  days 
before  expiration.  They  also  interpret 
“license  with  reference  to  an  activity  of 
a  continuing  nature”  (§  377.3). 

The  Board  is  now  proposing 
amendments  of  Part  377  to  (1)  harmonize 
the  timeliness  requirements  for 
applications  to  renew  foreign  air  carrier 


permits  and  non-U.S.  citizen 
exemptions,  and  (2)  clarify  the 
interpretation  in  §  377.3. 

Timeliness 

With  the  current  scheme,  a  holder  of 
an  expiring  foreign  air  carrier  permit 
under  section  402  of  the  Federal 
Aviation  Act  can  obtain  automatic 
extension  by  filing  a  renewal 
application  at  any  time  up  to  the 
expiration  date.  Ihe  technical  reason  for 
this  is  that  Part  377  by  its  terms  does  not 
apply  to  section  402  permits,  and  the 
Board  has  held  that  in  the  absence  of  an 
agency  rule  on  the  subject,  any 
application  filed  before  the  expiration  is 
timely.  This  result  reflects  the  special 
circumstances  often  surrounding 
applications  by  foreign  persons,  which 
can  make  earlier  filing  difficult.  For 
example,  foreign  carriers  must  in  some 
cases  obtain  approval  from  their  home 
countries  before  filing  applications  with 
the  Board. 

The  Board  added  a  footnote  to  §  377.2 
to  explain  that  no  advance  filing  was 
necessary  to  extend  expiring  section  402 
permits  when  it  reissued  Part  377  in 
SPR-84, 40  FR  24996,  June  12, 1975.  Then, 
as  now,  the  rule  specified  a  60-day  filing 
deadline  for  applications  to  renew 
expiring  exemptions  imder  section  416 
of  the  Act.  At  that  time,  the  Board’s 
authority  to  grant  exemptions  covered 
only  U.S.  air  carriers.  The  Airline 
Deregulation  Act  of  1978  amended 
section  416  to  allow  the  Board  to  grant 
exemptions  to  any  person,  U.S.  or 
foreign.  Since  there  was  no  amendment 
of  Part  377,  the  66-day  filing  deadline 
automatically  extended  to  applications 
for  renewal  of  expiring  exemptions  of 
foreign  carriers  and  other  foreign 
citizens. 

We  see  no  good  reason  to  treat 
foreign  exemption  holders  and  foreign 
permit  holders  differently  for  the 
purposes  of  the  Administrative 
Procedure  Act's  automatic  extension 
provision.  We  are  therefore  proposing 
that  in  either  case  a  renewal  application 
be  considered  timely  if  filed  at  any  time 
before  the  expiration  date.  We  would  do 
this  hy  bringing  section  402  permits 
expressly  within  the  scope  of  Part  377 
and  specifying  the  liberal  filing  deadline 
in  a  revised  §  377.10(c).  An  additional 
result  of  this  approach  would  be  to 
subject  applications  for  renewal  of 
section  402  permits  to  the  other 
provisions  of  Part  377.  Most  notable 
among  these  is  the  requirement  in 
§  377.10(a)  that  the  application  indicate 
the  applicant’s  intention  to  rely  on  5 
U.S.C.  558(c). 
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Interpretation  of  5  U.S.C.  558(c) 

Section  377.3  currently  states  that  an 
authorization  granted  for  a  period  of  180 
days  or  less  is  not  considered  a  “license 
with  reference  to  an  activity  of  a 
continuing  nature”  within  the  meaning 
of  5  U.S.C.  558(c).  It  similarly  excludes 
authorizations,  other  than  section  401 
certificates,  that  by  their  terms  are 
subject  to  termination  at  an  uncertain 
date  upon  the  happening  of  an  event. 

We  propose  no  change  in  these 
provisions. 

Section  377.3  then  speaks  of 
authorizations,  other  than  section  401 
certificates,  that  by  their  terms 
terminate  alternatively  upon  the 
happening  of  an  event  or  the  arrival  of  a 
specified  date.  A  typical  example  would 
be  an  exemption  to  serve  a  route  that  is 
granted  for  1  year  or  until  Board  action 
on  a  permit  application,  whichever 
occrirs  first.  We  propose  to  clarify  the 
treatment  of  such  authorizations  without 
substantive  change  and  state  it  in  a  new 
§  377.4  by  itself.  Tbe  new  section  would 
state  that  if  the  event  occurred  before 
the  specified  date,  automatic  extension 
rights  would  be  unavailable.  Section 
377.4(b)  would  provide  that  if  the  eveant 
did  not  occur  before  the  date  and  the 
date  was  more  than  180  days  after  the 
effective  date  of  the  authorization, 
automatic  extension  rights  ordinarily 
would  be  available.  The  purpose  of  this 
provision  would  be  to  m^e  it  clear  that 
in  such  cases  automatic  extension  rights 
would  not  be  denied  by  virtue  of  the 
alternative  termination  dates.  The 
proposed  rule  states  only  that  automatic 
extension  rights  "ordinarly”  would  be 
available  because  one  of  the  basic 
principles  of  Part  3/7  is  that  it  does  not 
guarantee  that  any  given  authorization 
is  covered  by  5  U.S.C.  558(c). 

A  Board  interpretation  on  the 
applicability  of  5  U.S.C.  558(c)  to  any 
particiilar  temporary  authorization  is 
available  upon  written  request  under  the 
current  §  377.4,  which  requires  that  the 
request  be  filed  at  least  60  days  before 
the  deadline  for  renewal  applications. 
The  proposed  rule  would  renumber  that 
section  as  §  377.5  and  revise  it  to 
encompass  requests  from  not  only  the 
holder  of  the  authorization  or  a 
competitively  affected  U.S.  air  carrier, 
but  also  from  a  competitively  affected 
foreign  air  carrier. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibilify  Act, 
Pub.  L  96-354,  the  Board  certifies  that 
this  rule  will  not,  if  adopted  as 
proposed,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  economic  impact  would  not 


be  mgnificant  because  the  rule  would 
simply  relieve  a  minor  procedural 
requirement 

The  Proposed  Rule 

PART  377— CONTINUANCE  OF 
EXPIRED  AUTHORIZATIONS  BY 
OPERATION  OF  LAW  PENDING  FINAL 
DETERMINATION  OF  APPUCATIONS 
FOR  RENEWAL  THEREOF 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  14  CFR  Part 
377,  Continuance  of  Expired 
Authorizations  by  Operation  of  Law 
Pending  Final  Determination  of 
Applications  for  Renewal  Thereof,  as 
follows: 

PART  377— [RETITLED] 

1.  Part  377  would  be  retitled 
Continuance  of  Expired  Authorizations 
Pending  Board  Action  on  Renewal 
Requests. 

2.  In  S  377.1,  the  definition  of 
“authorization”  would  be  revised  by 
adding  “402,”,  so  that  it  would  read: 

S  377.1  Definitions. 

As  used  in  this  part: 

“Authorization”  means  any  agency 
certificate,  approval,  statutory 
exemption  or  other  form  of  permission 
granted  pursuant  to  sections  101(3),  401, 
402, 408, 409, 412  and  416  of  the  Federal 
Aviation  Act  of  1958,  as  amended. 
Where  any  operating  authorization 
creates  more  than  one  separate  route, 
each  of  these  shall  be  deemed  a 
separate  authorization  for  the  purposes 
of  this  part. 

***** 

3.  Section  377.2  would  be  revised  to 
read: 

§377.2  Applicabilfty  of  part 

(a)  This  part  implements  the  last 
sentence  of  5  U.S.C.  558(c)  with  regard 
to  temporary  authorizations  granted  by 
the  Board. 

Note. — ^The  last  sentence  of  5  U.S.C.  558(c] 
provides:  “When  the  licensee  has  made 
timely  and  sufficient  application  for  a 
renewal  or  a  new  license  in  accordance  with 
agency  rules,  a  license  with  reference  to  an 
activity  of  a  continuing  natiue  does  not 
expire  until  the  application  has  been  finally 
determined  by  the  agency." 

(b)  Nothing  in  this  part  prevents  the 
Board  from  terminating  at  any  time,  in 
accordance  with  law,  any  authorization 
or  any  extension  of  an  authorization. 

(c)  Nothing  in  this  part  constitutes  a 
determination  that  any  given 
authorization  is  a  “license  with 
reference  to  an  activity  of  a  continuing 
nature”  within  the  meaning  of  5  U.S.C. 
558(c). 


4.  Section  377.3,  Authorizations  not 
licenses  with  reference  to  an  activity  of 
a  continuing  nature,  would  be  retitled 
and  revised,  to  read: 

§  3774  Authorizations  not  covered  by  5 
U4.C.  558(c). 

The  Board  hereby  determines  that  the 
following  authorizations  are  not  licenses 
“with  reference  to  an  activity  of  a 
continuing  nature”  within  the  meaning 
of5U.S.C.558(c): 

(a)  Authorizations  granted  for  a 
specked  period  of  180  days  or  less:  and 

(b)  Authorizations,  other  than  those 
granted  under  section  401  of  the  Act, 
that  by  their  terms  are  subject  to 
termination  at  an  uncertain  date  upon 
the  happening  of  an  event,  including 
fulfillment  of  a  condition  subsequent  or 
occurrence  of  a  contingency. 

5.  Section  377.4,  Procedure  to  obtain 
Board  interpretation,  would  be  revised 
and  redesignated  as  i  377.5,  and  a  new 
§  377.4  would  be  added,  to  read: 

§  377.4  Certain  authorizationa  with 
alternative  termination  dates. 

Unless  granted  under  section  401  of 
the  Act,  an  authorization  that  by  its 
terms  is  subject  to  termination 
alternatively  at  an  uncertain  date  upon 
the  happening  of  an  event  or  the  arrival 
of  a  specified  date — 

(a)  Will  not  be  considered  a  “license 
with  reference  to  an  activity  of  a 
(xmtinuing  nature”  within  the  meaning 
of  5  U.S.C.  558(c),  if  the  event  occurs 
before  the  specified  date;  and 

(b)  Ordinarily  will  be  considered  such 
a  license,  if  the  event  does  not  occur 
before  the  specified  date  and  that  date 
is  more  than  180  days  after  the  effective 
date  of  the  authorization. 

§  3774  Procedure  to  obtain  Board 
interpretation. 

(a)  The  Board  will  determine  upon 
written  request  by  the  holder  of  a 
temporary  authorization  or  by  any 
competitively  affected  air  carrier  or 
foreign  air  carrier,  or  upon  its  own 
initiative,  whether  the  temporary 
authorization  is  a  “license  with 
reference  to  an  activity  of  a  continuing 
nature”  within  the  meaning  of  5  U.S.(1 
558(c). 

(b)  A  written  request  for  such  a  Board 
determination  shall  be  filed  at  least  60 
days  before  the  deadline  set  forth  in 

§  377.10  for  a  timely  renewal 
application. 

(c)  The  filing  of  such  a  written  request 
shall  not  affect  the  timeliness 
requirements  for  renewal  applications 
that  are  set  forth  in  §  377.10  or  any  other 
applicable  Board  rule  or  order. 
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6.  In  §  377.10.  paragraph  (c)  would  be 
revised  to  read: 

§  377.10  Requirements  for,  and  effect  of, 
renewal  applications. 

*  ■  *  *  *  « 

(c)  Timeliness.  The  application  must 
be  filed  and  served  in  compliance  with 
applicable  law  and  the  Board's 
regulations  at  least  60  days  before  the 
expiration  date  of  the  outstanding 
temporary  authorization,  except  that — 

(1)  For  certificates  issued  under 
section  401  of  the  Act  with  a  specified 
expiration  date,  the  deadline  is  180  days 
before  the  expiration  date; 

(2)  For  certificates  issued  under 
section  401  of  the  Act  that  terminate  by 
their  terms  upon  the  happening  of  an 
event  that  could  not  be  foreseen,  the 
deadline  is  30  days  after  the  time  that 
the  carrier  has  notice  that  the  event  will 
occur  or  has  occurred; 

(3)  For  foreign  air  carrier  permits 
issued  under  section  402  of  the  Act  and 
exemptions  issued  under  section  416  to 
non-U.S.  citizens,  the  deadline  is  the 
expiration  date  itselfi 

(4)  For  renewal  by  substantially 
equivalent  certificate  authority  of  fixed 
term  route  authorizations  granted  by 
exemption  and  for  interim  extension  of 
the  exemption,  pursuant  to  §§  302.909 
and  399.18  of  this  chapter,  the  deadline 
is  90  days  before  the  expiration  date; 
and 

(5)  Nofiiing  in  this  part  supersedes  a 
requirement  for  earlier  filing  contained 
in  any  law.  Board  rule  or  order,  or 
temporary  authorization. 

6.  The  'Table  of  Contents  would  be 
amended  accordingly. 

(Secs.  204, 1001,  Pub.  L  85-726,  as  amended, 
72  Stat.  743, 788  (49  U.S.C.  1324, 1481;  5  U.S.C. 
558,  559)) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.Kaylor, 

Secretary. 

(FR  Doc.  n-2722*  Filed  B-17-81;  B:45  am) 

BILUNG  CODE  6320-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  105 
[Docket  Na  78P-0207] 

Special  Dietary  Foods  Label 
Statements:  Misleading  Statements; 
Reduced  Calorie  Labeling  for  Bread; 
Revocation  of  Withdrawal  of  Proposed 
Rule;  Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration. 
action:  Revocation  of  the  withdrawal  of 
a  proposed  rule  on  reduced  calorie 


labeling  for  bread;  extension  of 
comment  period. 


summary:  The  Food  and  Drug 
Administration  (FDA)  extends  the  time 
for  submission  of  comments  concerning 
information  on  methods  of  analysis  for 
determining  the  calorie  content  of  bread. 
FDA  is  taking  this  action  in  response  to 
a  request  for  an  extension  of  the 
comment  period. 

date:  Comments  by  November  23, 1981. 

ADDRESS:  Send  comments  to:  Dockets 
Management  Branch  (HFA-305),  food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACr. 

Taylor  M.  Quinn,  Bureau  of  Foods  (HFF- 
300],  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington,  DC  20204,  202- 
245-1243. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Renter  of  June  26, 1981  (46  FR 
33053),  FDA  proposed  revoking  the 
withdrawal  of  the  proposal  to  allow 
bread  that  has  achieved  a  25-percent 
reduction  in  calories  to  be  labeled  as 
“reduced  calorie"  bread.  In  addition,  the 
agency  reopened  the  comment  jieriod  to 
seek  comments  on  specific  subjects, 
including  information  concerning 
methods  of  analysis  for  determining  the 
calorie  content  of  bread.  The  comment 
period  ended  August  25. 1981. 

On  August  25, 1981,  the  American 
Bakers  Association  (ABA)  requested  a 
9()-day  extension  of  the  comment  period 
to  permit  the  Approved  Methods 
Committee  of  the  American  Association 
of  Cereal  Chemists  time  to  complete  the 
project  of  the  proper  method  of  analysis 
for  determining  the  calorie  content  of 
bread. 

The  agency  concludes  that  the  ABA 
has  presented  sufficient  grounds  to 
support  extension  of  the  comment 
period. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  201(n), 
403(a),  701(a).  52  Stat.  1041, 1047  as 
amended,  1055  (21  U.S.C.  321(n),  343(a). 
371(a)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10  (formerly  5.1;  see  46  FR 
26052;  May  11, 1981]),  the  comment 
period  is  extended  90  days  to  November 
23, 1981. 

Dated:  September  14, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doa  8t-Z7igO  Filed  S-IB-Bl;  4:42  pm| 

BILLING  CODE  4110-03-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearma 

27  CFR  Parts  18  and  240 

(Notice  No.  384] 

Reduction  of  Regulatory 
Requirements  on  Producers  of  Volatile 
Fruit-Flavor  Concentrates 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  AlcohoL 
Tobacco  and  Firearms  (ATF)  is  issuing 
this  notice  of  proposed  rulemaking  to 
obtain  comment  fixim  the  public  on 
minimizing  the  regulatory  requirements 
on  producers  of  volatile  finiit-fiavor 
concentrates.  The  regulations  imder 
consideration  appear  in  27  CFR  Parts  18 
and  240. 

Due  to  the  limited  jeopardy  to  the 
revenue,  absence  of  a  pattern  of  abuse, 
and  the  small  number  of  producers,  ATF 
feels  that  continuation  of  historical 
regulatory  requirements  pertaining  to 
concentrate  producers  would  not  be  in 
the  best  interest  of  the  industry  or  the 
Government.  ATF  also  feels  that  careful 
liberalization  of  those  regulatory 
requirements  is  not  contrary  to  its  duty 
to  protect  the  revenue.  Therefore,  in  an 
attempt  to  promote  industry  and 
Govenunent  efficiency  and  to  relax 
regulatory  requirements  where  possible, 
while  still  providing  adequate  protection 
to  the  revenue,  ATF  proposes  die 
revisions  described  in  this  notice. 

DATE:  Comments  must  be  received  on  or 
before  December  17, 1981. 

ADDRESS:  Send  comments  to  Chief, 
Regulations  and  Procedures  Division, 
Bureau  of  AlcohoL  Tobacco  and 
Firearms,  P.O.  Box  385,  Washington,  DC 
20044,  Notice  No.  384.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

E.  J.  Ference  or  J.  R.  Whitley,  Research 
and  Regulations  Branch,  202-566-7626. 

SUPPLEMENTARY  INFORMATION:  This 
notice  proposes  revision  of  the 
regulations  in  27  CFR  Part  18.  Those 
regulations  relate  to  the  location, 
construction,  arrangement  equipment 
and  qualification  of  plants  for  the 
manufactiue  of  volatile  fhiit-flavOT 
concentrate  (essence);  and  to  the 
productioiL  removal  sale, 
transportation,  and  use  of  concentrate 
and  of  the  fiiiit  mash  or  juice  from  which 
concentrate  is  produced.  In  addition, 
this  notice  proposes  conforming 
revisions  to  27  CFR  Part  240. 
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Executive  Order  12291 

It  has  been  determined  that  this 
proposed  rulem€iking  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
it  will  not  result  in  a  major  increase  in 
cost  or  prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United  . 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domenstic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603, 604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to:  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
impose,  or  otherwise  cause,  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]),  that  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Reasons  for  the  Proposed  Change 

Due  to  the  limited  jeopardy  to  the 
revenue,  absence  of  a  pattern  of  abuse, 
and  the  small  number  of  producers,  ATF 
feels  that  continuation  of  historical 
regulatory  requirements  pertaining  to 
concentrate  producers  would  not  be  in 
the  best  interest  of  the  industry  or  the 
Government.  ATF  also  feels  that  careful 
liberalization  of  those  regulatory 
requirements  is  not  contrary  to  its  duty 
to  protect  the  revenue.  Therefore,  in  an 
attempt  to  promote  industry  and 
Government  efficiency  and  to  relax 
regulatory  requirements  where  possible, 
while  still  providing  adequate  protection 
to  the  revenue.  ATF  proposes  the 
revisions  described  in  this  notice. 

Existing  Regulations 

1.  Qualification 

Any  person  desiring  to  manufacture 
concentrate  is  required  to  submit  an 


application  to  establish  a  concentrate 
plant.  Information  regarding 
proprietorship,  premises,  equipment, 
and  production  processes  is  required. 
Organizational  documents,  plats,  and 
flow  plans  must  also  be  submitted  in 
support  of  the  application. 

2.  Bonds 

A  concentrate  plant  proprietor  is 
required  to  have  a  bond  in  sufficient 
sum  to  cover  potential  tax  liability.  A 
tax  liability  is  brought  into  being  when 
any  concentrate,  including  mash  or  juice 
from  which  concentrate  is  produced,  is 
made,  used,  sold,  or  transported  in  a 
manner  contrary  to  law  or  regulation. 

3.  Operations 

The  production,  use.  and  transfer  of 
concentrate  is  controlled  by  a  system  of 
restrictions  and  reporting  requirements. 
These  regulatory  requirements  protect 
the  revenue  by  providing  ATF  control 
over  the  operations  involved  in  the 
manufacture  and  use  of  concentrate. 
Formulas  and  samples  must  be 
submitted  for  approval.  Also,  approval 
must  be  secured  prior  to  transfer  of 
concentrate  to  a  bonded  wine  cellar. 

Proposed  Regulations 

The  proposed  regulations  provide 
simplified  guidelines  for  the 
qualification  and  operation  of 
concentrate  plants.  Numerous  regulatory 
requirements  have  been  diminished  or 
deleted. 

27  CFR  Part  18  Changes 

The  major  changes  made  to  27  CFR 
Part  18  are  as  follows: 

Qualification.  The  requirement  for 
submission  of  a  plat  and  plan  depicting 
the  concentrate  plant  premises  is 
deleted.  The  requirement  for  submission 
of  a  detailed  plant  description  that 
includes  major  equipment,  flow  plans, 
and  a  statement  of  process  is  deleted. 
The  requirement  for  listing  all  officers 
and  directors  is  modified. 

Changes  in  proprietorship,  control, 
and  name.  Changes  in  proprietorship, 
control,  and  name  must  still  be  filed. 
However,  the  filing  requirements  have 
been  made  less  stringent 

Changes  in  equipment  and  process. 
The  requirement  to  file  an  amended 
application  covering  changes  in  plant 
equipment  (except  stills]  or  the 
production  process  is  deleted. 

Bonds.  Bonds  and  consents  of  surety 
are  no  longer  required. 

Operations.  Operational  requirements 
are  relaxed.  Equipment  need  not  be 
marked  as  to  use,  etc.,  unless  required 
by  the  regional  regulatory  administrator. 
Submission  of  a  sample  of  each  high- 
proof  concentrate  to  be  produced  is  no 


longer  required.  However,  a  concentrate 
plant  proprietor  is  required  to  submit  a 
sample  to  the  ATF  National  Laboratory 
for  testing  if  he  is  unsme  that  the 
product  is  unfit  for  beverage  use 
(nonpotable).  The  requirements  that  a 
proprietor  notify  the  regional  regulatory 
administrator  of  his  suspension  and 
resumption  of  operations  is  deleted. 

Forms.  Four  ATF  forms  are 
eliminated,  one  ATF  form  is  changed 
from  a  monthly  to  an  annual  report  and 
one  form  is  no  longer  submitted  by 
concentrate  plant  proprietors.-  ATF 
Forms  3873  (5520.1) — ^Application  for 
Fruit-Flavor  Concentrate  and  3874 
(5520.5) — ^Notice  of  Transfer  of  Fruit- 
Flavor  Concentrate  are  eliminated.  ATF 
Form  1694  (5110.70) — Concentrate 
Manufacturer’s  Bond  is  eliminated.  ATF 
Form  1695  (5520.2) — ^Monthly  Report  of 
Concentrate  Manufacturer  is  ch^ged  to 
an  annueil  report  ATF  Form  1533 
(5000.18) — Consent  of  Surety  is  no 
longer  required.  ATF  Form  27-G 
SUPPLEMENTAL  (5520.4) — ^Application 
for  Production  of  High  Proof 
Concentrate  is  eliminated. 

Records.  Where  feasible,  commercial 
records  have  been  substituted  for 
prescribed  forms.  A  commercial  record 
of  transfer  for  all  products  shipped  from 
a  concentrate  plant  has  been  substituted 
for  most  of  the  now  required  daily 
records.  The  record  of  transfer  covering 
products  shipped  to  a  bonded  wine 
cellar  replaces  the  certificate  that  a 
bonded  wine  cellar  proprietor  seciu-ed 
from  a  concentrate  plant  proprietor. 

27  CFR  Part  240  Changes 

Several  conforming  changes  are  made 
to  27  CFR  Part  240  regarding  the 
elimination  of  ATF  Forms  3873  (5520.1) 
and  3874  (5520.5).  The  recording  of 
losses  in  transmit  or  other  discrepancies 
for  concentrate  received,  which  was 
formerly  done  on  ATF  Form  3874 
(5520.5),  is  transferred  to  the  record  of 
material-received  and  used. 

General  Information 

The  proposed  regulations  modernize 
and  simplify  the  requirements  for 
proprietors  to  qualify  and  operate 
concentrate  plants. 

ATF  has  attempted  to  minimize  the 
regulatory  requirements  on  producers  of 
concentrate.  This  notice  of  proposed 
rulemaking  proposes  an  amended  27 
CFR  Part  18  that  contains  37  regulation 
sections.  This  is  a  decrease  of  34 
sections.  As  stated  previously,  four 
public  use  forms  will  be  eliminated  if 
this  proposed  rulemaking  becomes  a 
final  rule.  Proprietors  of  concentrate 
plants  will  benefit  from  this  proposal,  in 
that  potentially  costly  administrative 
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burdens  have  been  alleviated.  Each 
major  change,  detailed  in  the 
PROPOSED  REGULATIONS  portion  of 
this  preamble,  is  modernizing, 
liberalizing,  and  simplifying  in  nature. 

Questions 

Specific  comment  and  data  is 
requested  concerning  the  following 
questions: 

1.  Which  remaining  requirements 
could  be  further  liberalized  or  deleted 
without  jeopardy  to  the  revenue  or 
interruption  of  the  compliance  audit 
trail? 

2.  Should  a  bond  requirement  be 
retained?  If  so,  in  what  amoimt?  Why? 

3.  Should  the  annual  report 
requirement  in  the  proposed  regulations 
be  eliminated?  Should  the  monthly 
report  be  reinstated?  Why? 

4.  Should  any  of  the  other 
requirements  which  are  changed  or 
deleted  in  the  proposed  regulations  be 
retained? 

5.  Will  implementation  of  the 
proposed  regulations  result  in  a  benefit 
or  detriment  to  the  concentrate  industry 
or  any  other  related  industry? 

6.  Will  implementation  of  the 
proposed  regulations  result  in  a  benefit 
or  detriment  to  the  consumer? 

Public  Participation  . 

interested  persons  may  participate  in 
the  rulemaking  process  by  submitting 
written  data,  cost  estimates,  views,  or 
objections  regarding  this  proposal. 
Written  communications  should  be 
identihedliy  the  notice  number  (Notice 
No.  384]  and  be  submitted  to  the  Chief,  . 
Regulations  and  Procedures  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box- 385,  Washington,  DC 
20044.  All  written  communications 
received  on  or  before  December  17, 

1981,  will  be  consider  before  action  is 
taken  on  the  final  regulations. 

Written  communications  will  be 
available  for  public  inspection  at  the 
ATF  Reading  Room,  Room  4405, 12th 
and  Pennsylvania  Avenue,  NW, 
Washington,  DC,  from  8:30  a.m.  to  5:00 
p.m. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  this  notice  of  proposed 
rulemaking  should  submit  his  or  her 
request  in  writing  to  the  Director  within 
the  comment  period.  The  Director, 
however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  should  be  held. 

Drafting  Information 

The  principal  authors  of  this 
document  are  E.  J.  Ference  and  J.  R. 
Whitley  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  However,  other 
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personnel  of  the  Bureau  and  of  the 
Treasury  Department  have  participated 
in  the  preparation  of  this  document, 
both  in  matters  of  substance  and  style. 

Authority  and  Issuance 

Accordingly,  under  the  authority  in  26 
U.S.C.  7805  (68A  Stat.  917),  the  Director 
proposes  the  amendment  of  27  CFR  Part 
18 — Production  of  Volatile  Fruit-Flavor 
Concentrates  and  27  CFR  Part  240 — 
Wine  as  follows: 

Section  A 

Part  18  is  revised  in  its  entirety  as 
follows: 

PART  18— PRODUCTION  OF 
VOLATILE  FRUIT-FLAVOR 
CONCENTRATES 

Subpart  A— Scope 

Sec. 

18.1  Scope. 

18.2  Applicability  of  law. 

18.3  Unlawful  operations. 

Subpart  B— Definitions 

18.11  Meaning  of  terms. 

Subpart  C— Administrative  and 
Misceilaneous  Provisions 

18.13  Alernate  methods  or  procedures. 

18.14  Emergency  variations  from 
requirements. 

18.15  Right  of  entry  and  examination. 

18.16  Forms  prescribed. 

Document  Requirements 

18.17  Retention  of  documents. 

18.18  Execution  under  penalties  of  perjury. 

18.19  Security. 

Subpart  D — Qualification 

18.21  General. 

18.22  Restrictions  as  to  location  and  use. 
1&23  Stills. 

Application 

18.24  Data  for  application. 

18.25  Organizational  documents. 

18.26  Powers  of  attorney. 

18.27  Additional  requirements. 

Changes  After  Original  Establishment 

18.31  General  requirement. 

18.32  Change  in  name. 

18.33  Change  in  location. 

18.34  Continuing  partnerships. 

1&35  Change  in  proprietorship. 

18.36  Change  in  officers  and  directors. 

18.37  Change  in  stockholders. 

18.38  Permanent  discontinuance. 

Subpart  E— Operations 

18.51  Processing  material. 

18.52  Production  of  high-proof  concentrate. 

18.53  Use  of  concentrate. 

18.54  Transfer  of  concentrate. 

18.55  Label. 

18.56  Return  of  concentrate. 

Subpart  F— Records  and  Reports 

18.61  Records  and  reports. 

18.62  Record  of  transfer. 
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18.63  Record  of  transfer  to  a  bonded  wine 
cellar. 

18.64  Photographic  copies  of  records. 

18.65  Annual  report. 

Authority:  August  16, 1954,  Chapter  736. 

66A  Stat.  917  (26  U.S.C.  7805),  unless 
otherwise  noted. 

Subpart  A— Scope 

§18.1  Scope. 

The  regulations  in  this  part  relate  to 
the  qualification  and  operation 
(including  activities  incident  thereto)  of 
plants  for  the  manufacture  of  volatile 
fruit-flavor  concentrate  (essence).  The 
regulations  in  this  part  apply  to  the 
several  States  of  the  United  States  and 
the  District  of  Columbia. 

§  1 8.2  Applicability  of  law. 

Except  as  specified  in  26  U.S.C.  55il, 
the  provisions  of  26  U.S.C.  Chapter  51 
are  not  applicable  to  the  manufacture, 
by  any  process  which  includes 
evaporations  fi'om  the  mash  or  juice  of 
any  fruit,  of  any  volatile  fruit-flavor 
concentrate  if — 

(a)  The  concentrate,  and  the  mash  or 
juice  fi[‘om  which  it  is  produced,  contains 
no  more  alcohol  than  is  reasonably 
imavoidable  in  the  manufacture  of  the 
concentrate:  and 

(b)  The  concentrate  is  rendered  unfit 
for  use  as  a  beverage  before  removal 
fi'om  the  place  of  manufacture,  or  (in  the 
case  of  concentrate  which  does  not 
exceed  24  percent  alcohol  by  volume) 
the  concentrate  is  transferred  to  a 
bonded  wine  cellar  for  use  in  the 
production  of  natiual  wine;  and 

(c)  The  manufactiurer  of  concentrate 
complies  with  all  requirements  for  the 
protection  of  the  revenue  with  respect  to 
the  production,  removal,  sale, 
transportation,  and  use  of  concentrate, 
and  of  the  mash  or  juice  from  which  it  is 
produced,  as  may  be  prescribed  by  this 
part. 

(Sec.  201,  Pub.  L.  85-859,  72  Stat.  1392,  as 
amended  (26  U.S.C.  5511)) 

§  18.3  Unlawful  operations. 

(a)  A  manufacturer  of  concentrate 
who  violates  any  of  the  conditions 
exempting  him  ^m  the  provisions  of  26 
U.S.C.  Chapter  51,  is  subject  to  the  taxes 
and  penalties  otherwise  applicable 
under  that  chapter  in  respect  of  such 
operations. 

(b)  Any  person  who  sells,  transports, 
or  uses  any  concentrate  or  the  mash  or 
juice  from  which  it  is  produced,  in 
violation  of  26  U.S.C.  Chapter  51,  or  the 
regulations  promulgated  thereunder,  is 
subject  to  all  the  provisions  of  that 
chapter  pertaining  to  distilled  spirits  and 
wines,  including  those  requiring  the 
payment  of  the  tax  thereon. 
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(Sec.  201,  Pub.  L  85-859,  72  Stat  1314,  as 
amended  (26  U.S.C.  5001)) 

Subpart  B— Definitions 

§  18.1 1  Meaning  of  tenns. 

When  used  in  this  part  and  in  forms 
prescribed  under  this  part,  where  not 
otherwise  distinctly  expressed  or 
manifestly  incompatible  with  the  intent 
thereof,  terms  shall  have  the  meaning 
ascribed  in  this  section.  Words  in  the 
plural  form  shall  include  the  singular, 
and  vice  versa,  and  words  importing  the 
masculine  gender  shall  include  the 
feminine,  llie  tenns  “includes”  and 
"including”  do  not  exclude  things  not 
enumerated  which  are  in  the  same 
general  class. 

ATF officer.  An  officer  or  employee  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  authorized  to  perform 
any  function  relating  to  the 
administration  or  enforcement  of  this 
part. 

Bonded  wine  cellar.  Premises 
established  under  Part  240  of  this 
chapter  for  the  production,  blending, 
cellar  treatment,  storage,  bottling,  or 
packaging  of  untaxpaid  wine,  and 
includes  premises  designated  as 
“bonded  winery”. 

Concentrate.  Any  volatile  fruit-flavor 
concentrate  (essence]  produced  by  any 
process  which  includes  evaporations 
from  any  fruit  mash  or  juice. 

Concentrate  plant.  An  establishment 
qualified  under  this  part  for  the 
production  of  concentrate. 

Director.  The  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  the 
Department  of  the  Treasury, 

Washington,  D.C. 

Executed  under  penalties  of  perjury. 
Signed  with  the  prescribed  declaration 
under  the  penalties  of  perjury  as 
provided  on  or  with  respect  to  the 
application,  report,  form,  or  other 
document  or,  where  no  form  of 
declaration  is  prescribed,  with  the 
declaration:  “I  declare  under  the 

penalties  of  perjury  that  this - 

(insert  type  of  document,  such  as 
application  or  report),  including  the 
documents  submitted  in  support  thereof, 
has  been  examined  by  me  and,  to  the 
best  of  my  knowledge  and  belief,  is  true, 
correct  and  complete.” 

Fold.  The  ratio  of  the  volume  of  the 
fruit  mash  or  juice  to  the  volume  of  the 
concentrate  produced  from  the  fhiit 
mash  or  juice.  For  example,  one  gallon 
of  concentrate  of  100-fold  would  be  the 
product  from  100  gallons  of  fruit  mash  or 
juice. 

Fruit.  All  products  commonly  known 
and  classified  as  fruit,  berries,  or  grapes. 


Fruit  mash.  Any  unfennented  mixture 
of  juice,  pulp,  skins,  and  seeds  prepared 
from  fruit,  berries,  or  grapes. 

High-proof  concentrate.  For  the 
purposes  of  this  part,  “high-proof 
concentrate”  means  a  concentrate 
(essence),  as  defined  in  this  section,  that 
has  an  alcohol  content  of  more  than  24 
percent  by  volume  and  is  unfit  for 
beverage  use  (nonpotable)  because  of  its 
natural  (without  the  addition  of  other 
substances]  constituents. 

/u/ce.  The  unfermented  juice 
(concentrated  or  unconcentrated)  of 
fruit,  berries,  or  grapes,  exclusive  of 
pulp,  skins,  or  seeds. 

Person.  An  individual,  trust  estate, 
partnership,  association,  company,  or 
corporation. 

Processing  material.  The  fruit  mash  or 
juice  from  which  concentrate  is 
produced. 

Proprietor.  A  person  qualified  under 
this  part  to  operate  a  concentrate  plant. 

Regional  regulatory  administrator. 

The  principal  ATF  regional  official 
responsible  for  administering 
regulations  in  this  part 
Registry  number.  The  number 
assigned  to  a  concentrate  plant  by  the 
regional  regulatory  administrator. 

U.S.C  The  United  States  Code. 

Subpart  C— Administrative  and 
Misceiianeous  Provisions 

§  18.13  Alternate  methods  or  procedures. 

(a)  General.  The  proprietor,  on 
specific  approval  by  the  Director,  may 
use  an  alternate  method  or  procedure  in 
lieu  of  a  method  or  procedure 
specifically  prescribed  in  this  part.  The 
Director  may  approve  an  alternate 
method  or  procedure,  subject  to  stated 
conditions,  when  he  finds  that — 

(1)  Good  cause  has  been  shown  for 
the  use  of  the  alternate  method  or 
procedure; 

(2)  The  alternate  method  or  procedure 
is  within  the  piurpose  of,  and  consistent 
with  the  efiect  intended  by  the 
specifically  prescribed  method  or 
procedure,  and  affords  equivalent 
security  to  the  revenue;  and 

(3)  The  alternate  method  or  procedure 
will  not  be  contrary  to  any  provision  of 
law,  and  will  not  result  in  an  increase  in 
cost  to  the  Government  or  hinder  the 
effective  administration  of  this  part. 

(b)  Application.  Where  the  proprietor 
desires  to  employ  an  alternate  method 
or  procedure,  he  shall  submit  a  written 
application  to  the  regional  regulatory 
administrator,  for  transmittal  to  the 
Director.  The  application  shall 
specificially  describe  the  proposed 
alternate  method  or  procedure  and  shall 
set  forth  the  reasons  therefor.  Alternate 
methods  or  procedures  shall  not  be 


employed  until  the  application  has  been 
approved  by  the  Director.  Authorization 
for  any  alternate  method  or  procedure 
may  be  withdrawn  whenever  in  the 
judgment  of  the  Director  the  revenue  is 
jeopardized  or  the  effective 
administration  of  this  p£u^  is  hindered 
by  the  continuation  of  the  authorization. 

§  18.14  Emergency  variations  from 
requirements. 

(a)  General.  The  regional  regulatory 
administrator  may  approve  emergency 
variations  from  requirements  specified 
in  this  part,  where  he  finds  that  an 
emergency  exists,  the  proposed 
variations  are  necessary,  and  the 
proposed  variations — 

(1)  Will  afford  the  security  and 
protection  to  the  revenue  intended  by 
the  prescribed  specifications; 

(2)  Will  not  hinder  the  effective 
administration  of  this  part;  and 

(3)  Will  not  be  contrary  to  any 
provision  of  law. 

Variations  frt)m  requirements  granted 
under  this  section  are  conditioned  on 
compliance  with  the  procedures, 
conditions,  and  limitations  with  respect  . 
thereto  set  forth  in  the  approval  of  ffie 
application.  Failure  to  comply  in  good 
faith  with  such  procedures,  conditions 
and  limitations  will  automatically 
terminate  the  authority  for  such 
variations  and  the  proprietor  thereupon 
shall  fully  comply  with  the  prescribed 
requirements  of  regulations  from  which 
the  variations  were  authorized. 
Authorized  for  any  vcuriation  may  be 
withdrawn  whenever  in  the  jud^ent  of 
the  regional  regulatory  administrator  the 
revenue  is  jeopardized  or  the  effective 
administration  of  this'part  is  hindered 
by  the  continuation  of  such  variation. 

(b)  Application.  Where  the  proprietor 
desires  to  employ  emergency  variations, 
he  shall  submit  a  written  application  to 
do  so  to  the  regional  regiilatory 
administrator.  The  application  must 
describe  the  proposed  variations  and  set 
forth  the  reasons  therefor.  Variations 
will  not  be  employed  until  the 
application  has  been  approved,  except 
when  an  emergency  requires  immediate 
action  to  correct  a  situation  that  is 
threatening  to  life  or  property.  Such 
corrective  action  may  then  be  taken 
concurrent  with  the  ffiing  of  the 
application  and  notification  of  the 
regional  regulatory  administrator  via 
telephone. 

§18.15  Right  of  entry  and  examination. 

Any  ATF  officer  may  at  all  times,  as 
well  by  night  as  by  day,  enter  any 
concentrate  plant  to  make  examination 
of  the  materials,  equipment,  and 
facilities  thereon;  and  make  such  gauges 
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and  inventories  as  he  deems  necessary. 
Whenever  any  ATF  officer,  having 
demanded  admittance,  and  having 
declared  his  name  and  office,  is  not 
admitted  into  such  premises  by  the 
proprietor  or  other  person  having  charge 
thereof,  he  may  at  all  times  use  such 
force  as  is  necessary  for  him  to  gain 
entry  to  such  premises. 

(Sec.  201.  Pub.  L  85-659,  72  Stat.  1357  as 
amended,  1392,  as  amended  (26  U,S,C,  5203, 
5511)) 

§  18.16  Forms  prescribed. 

(a)  The  Director  is  authorized  to 
prescribe  all  forms  required  by  this  part. 
All  of  the  information  called  for  in  each 
form  shall  be  furnished  as  indicated  by 
the  headings  on  the  form  and  the 
instructions  on  or  pertaining  to  the  form. 
In  addition,  information  called  for  in 
each  form  shall  be  furnished  as  required 
by  this  part. 

(b)  “I^blic  Use  Forms"  (ATF 
Publication  1322.1)  is  a  numerical  listing 
of  forms  issued  or  used  by  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  This 
publication  is  available  fiom  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402. 

(c)  Requests  for  forms  should  be 
mailed  to  the  ATP  Distribution  Center, 
3800  South  Four  Mile  Run  Drive, 
Arlington,  Virginia  22206. 

Document  Requirements 

§  18.17  Retention  of  documents. 

The  proprietor  shall  maintain  a  file  of 
all  approved  applications  and  other 
documents,  on  or  convenient  to  the 
concentrate  plant  premises,  available 
for  inspection  by  ATF  officers. 

§  18.18  Execution  under  peneities  of 
per)ury. 

When  a  form  or  other  document 
called  for  under  this  part  fs  required  to 
be  executed  under  penalties  of  perjury, 
it  shall  be  so  executed,  as  defined  in 
§  18.11,  and  shall  be  signed  by  an 
authorized  person. 

(68A  Stat.  749  (26  U.S.C.  6065)) 

§18.19  Security. 

The  concentrate  plant  and  equipment 
must  be  so  constructed,  arranged, 
equipped,  and  protected  as  to  afford 
adequate  protection  to  the  revenue  and 
facilitate  inspection  by  ATF  officers. 

Subpart  D— Qualification 

§  18.21  Qeneral. 

A  person  shall  not  engage  in  the 
business  of  manufacturing  concentrate 
unless  he  has  made  application  for 
registration  on  Form  27-G  (5520.3),  to 
the  regional  regulatory  administrator 


and  has  received  approval  thereof  as 
provided  in  this  part  All  written 
statements,  affidavits,  and  other 
documents  submitted  in  support  of  the 
application  or  incorporated  by  reference 
shall  be  deemed  to  be  a  part  thereof. 

§  18.22  Restrictions  as  to  location  and 
use. 

(a)  Restrictions.  A  concentrate  plant 
may  not  be  established  in  any  dwelling 
house  or  on  board  any  vessel  or  boat,  or 
on  any  premises  where  any  other 
business  is  conducted.  The  premises  of  a 
concentrate  plant  may  be  used  only  for 
the  business  stated  in  the  approved 
application  for  registration. 

(b)  Exceptions.  The  regional 
regulatory  administrator  may  authorize 

(1)  the  establishment  of  a  concentrate 
plant  on  premises  where  other  business 
is  conducted,  or  (2)  the  use  of  the 
premises  of  a  cbncentrate  plant  for  other 
business.  Any  person  desiring  such 
authorization  shall  submit  a  written 
application  to  the  regional  regulatory 
administrator.  The  application  must 
describe  the  other  business  by  type,  the 
relationship  (if  any)  to  the  concentrate 
plant,  and  the  premises  to  be  used.  A 
concentrate  plant  may  not  be 
established  on  premises  where  other 
business  is  conducted  or  used  to 
conduct  other  business  imtil  the 
application  is  approved.  The  regional 
regulatory  administrator  may  decline  to 
approve  Ae  application  or  withdraw  the 
authorization  if  the  revenue  is 
jeopardized  or  the  effective 
administration  of  this  part  is  hindered. 

§18.23  StUls. 

(a)  Any  stills  set  up  on  concentrate 
plant  premises  and  intended  for  the 
production  of  concentrate  must  be 
registered  with  the  regional  regulatory 
administrator  of  the  region  in  which 
located,  as  required  by  27  CFR  196.45. 
The  listing  of  stills  in  the  application 
and  the  approval  of  the  application  shall 
constitute  registration  of  such  stills. 

(b)  The  special  occupational  and 
commodity  taxes  imposed  by  26  U.S.C. 
5101  are  not  applicable  in  respect  of  any 
stills  set  up  on  concentrate  plant 
premises  and  used  in  the  production  of 
concentrate  pursuant  to  this  part. 

(Sec.  201.  Pub.  L  65-859.  72  Stat.  1355,  as 
amended,  1392,  as  amended  (26  U.S.C.  5179, 
5511)) 

Application 

§  18.24  Data  for  application. 

Applications  on  Form  27-G  (5520.3) 
must  include  the  following: 

(a)  Serial  number, 

(b)  Name  and  principal  business 
address  of  the  applicant  and  the 


location  of  the  plant  if  different  from  the 
business  address; 

(c)  Purpose  for  which  filed; 

(d)  Information  regarding 
proprietorship,  supported  by  the 
organizational  documents  listed  in 
§  18.25;  and 

(e)  Description  of  each  still  and  a 
statement  of  its  maximum  capacity. 
Where  any  of  the  information  required 
by  this  section  is  on  file  with  the 
regional  regulatory  administrator,  that 
information,  if  accmate  and  complete, 
may  be  incorporated  by  reference  by  the 
applicant  and  made  a  part  of  the 
application. 

§  18.22  Organizational  documents.. 

The  supporting  information  required 
by  paragraph  (d)  of  §  18.24  includes,  as 
applicable: 

(a)  Extracts  fi'om  the  articles  of 
incorporation  or  fiom  the  minutes  of 
meetings  of  the  board  of  directors, 
authorizing  the  incumbents  of  certain 
offices,  or  other  persons,  to  sign  for  the 
corporation; 

(b)  Names  and  addresses  of  die 
officers  and  directors  (Do  not  list 
officers  and  directors  who  have  no 
responsibility  in  connection  with  the 
operation  of  the  concentrate  plant.); 

(c)  Names  and  addresses  of  the  10 
persons  having  the  largest  ownership  or 
other  interest  in  the  corporation  or  other 
legal  entity,  and  the  nature  and  amount 
of  the  stoc^olding  or  other  interest  of 
each,  whether  said  interest  appears  in 
the  name  of  the  interested  party  or  in 
the  name  of  another  for  him;  and 

(d)  In  the  case  of  an  individual  owner 
or  a  partnership,  the  name  and  address 
of  every  person  interested  in  the 
concentrate  plant,  whether  the  interest 
appears  in  the  name  of  the  interested 
party  or  in  the  name  of  another  for  him. 

§  18.26  Powers  of  attorney. 

The  proprietor  shall  execute  and  file 
with  the  regional  regulatory 
administrator  a  Form  1534(5000.8)  for 
every  person  authorized  to  sign  or  to  act 
on  behalf  of  the  proprietor.  (Not 
required  for  persons  whose  authority  is 
furnished  in  the  application.) 

§  18.27  Additional  requirements. 

(a)  The  regional  regulatory 
administrator,  to  protect  the  revenue, 
may  require — 

(1)  Additional  information  in  support 
of  an  application  for  registration; 

(2)  Marks  on  major  equipment  to  show 
serial  number,  capacity,  and  use; 

(3)  Installation  of  meters,  tanks,  pipes, 
or  other  apparatus;  and 

(4)  Installation  of  security  devices. 
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(b)  Any  proprietor  refusing  or 
neglecting  to  comply  with  any 
requirement  of  this  section  shall  not  be 
permitted  to  operate. 

Changes  After  Original  Establishment 

§  18.31  General  requirement 

Where  there  is  a  change  with  respect 
to  the  information  shown  in  the 
application,  the  proprietor  shall  submit 
within  30  days  of  the  change  (except  as 
otherwise  provided  in  this  part),  an 
amended  application  on  Form  27- 
G(5520.3). 

(Sec.  201,  Pub.  L  85-859, 72  Stat  1392  as 
amended  (26  U.S.C.  5511)) 

§  18.32  Change  in  name. 

The  proprietor  shall  submit  an 
amended  application  to  cover  any 
change  in  the  individual,  firm,  or 
corporate  name. 

§  18.33  Change  in  location. 

The  proprietor  shall  submit  em 
amended  application  to  cover  a  change 
in  the  location  of  a  concentrate  plant. 
Operation  of  the  concentrate  plcint  may 
not  be  commenced  at  the  new  location 
prior  to  approval  of  the  amended 
application. 

§  18.34  Continuing  partnerships. 

If,  under  the  laws  of  the  particular 
State,  the  partnership  is  not  immediately 
terminated  on  death  or  insolvency  of  a 
partner,  but  continues  until  the  winding 
up  of  the  partnership  affairs  is 
completed,  and  the  surviving  partner 
has  the  exclusive  right  to  the  control  and 
possession  of  the  partnership  assets  for 
the  purpose  of  liquidation  and 
settlement,  the  surviving  partner  may 
continue  to  operate  the  plant  under  the 
prior  qualification  of  the  partnership.  If 
the  surviving  partner  acquires  the 
business  on  completion  of  the  settlement 
of  the  partnership,  he  shall  qualify  in  his 
own  name  from  Uie  date  of  acquisition, 
as  provided  in  §  18.35.  The  rule  set  forA 
in  this  section  also  applies  where  there 
is  more  than  one  surviving  partner. 

§  18.35  Change  in  proprietorship. 

(a)  General.  If  there  is  a  change  in  the 
proprietorship  of  a  concentrate  plant, 
the  outgoing  proprietor  shall  comply 
with  the  requirements  of  S  18.38.  and  the 
successor  shall,  before  commencing 
operations,  file  application  and  receive 
approval  thereof  in  the  same  manner  as 
a  person  qualifying  as  the  proprietor  of  a 
new  concentrate  plant.  Processing 
material,  concentrate  and  other  material 
may  be  transferred  from  an  outgoing 
proprietor  to  a  successor. 

(b)  Fiduciary.  If  the  successor  to  the 
proprietorship  of  a  concentrate  plant  is 
an  administrator,  executor,  receiver. 


trustee,  assignee,  or  other  fiduciary,  he 
shall  comply  with  the  provisions  of 
paragraph  (a)  of  this  section.  If  the 
fiduciary  was  appointed  by  a  court,  the 
effective  dates  of  the  qualifying 
documents  filed  by  the  fiduciary  shall  be 
the  effective  date  of  the  court  order,  or 
the  date  specified  therein  for  him  to 
assume  control.  If  the  fiduciary  was  not 
appointed  by  a  court,  the  date  of  his 
assuming  control  shall  coincide  with  the 
effective  date  of  the  qualifying 
documents  filed  by  him. 

§  18.36  Ctumge  in  officers  and  directors. 

The  proprietor  shall  submit  an 
amended  application  to  cover  changes 
in  the  list  of  officers  and  directors 
furnished  under  the  provisions  of 
S  18.25. 

§  18.37  Change  in  stockholders. 

The  proprietor  shall  submit  changes  in 
the  list  of  stockholders  furnished  under 
the  provisions  of  §  18.25  annually  on 
May  1.  Where  the  sale  or  transfer  of 
capital  stock  results  in  a  change  of 
control  or  management  of  the  business, 
the  proprietor  shall  comply  with  the 
provisions  of  §  18.35. 

§  18.38  Permanent  discontinuance. 

A  proprietor  who  permanently 
discontinues  the  business  of  a 
concentrate  manufacturer  shall,  after 
completion  of  operations,  file  an 
application  on  Form  27-G(5520.3]  to 
cover  such  discontinuance,  giving  the 
date  of  the  discontinuance. 

Subpart  E— Operations 

§  18.51  Processing  materlaL 

(a)  General.  A  proprietor  may  produce 
processing  material  or  receive 
processing  material  produced 
elsewhere.  Fermented  processing 
material  may  not  be  used  in  the 
manufacture  of  concentrate.  Processing 
material  may  be  used  if  it  contains  no 
more  alcohol  than  is  reasonably 
unavoidable,  and  must  be  used  when 
produced,  or  as  soon  thereafter  as 
practicable. 

(b)  Record  of  processing  material.  A 
proprietor  shall  maintain  a  record,  by 
kind  and  quantity,  of  processing 
material  used. 

§  18.52  Production  of  high-proof 
concsntrats. 

(a)  General.  High-proof  concentrate 
may  be  produced  in  a  concentrate  plant. 
Concentrate  having  an  alcohol  content 
of  more  than  24  percent  by  volume  that 
is  fit  for  beverage  use  may  not  be 
produced  in  a  concentrate  plant. 

(b)  Determination.  When  a  proprietor 
has  doubt  that  a  particular  concentrate 
is  a  high-proof  concentrate,  he  shall 


submit  a  written  request  to  the  Director 
for  a  determination  of  whether  the 
concentrate  is  unfit  for  beverage  use. 
Each  request  for  a  determination  must 
include  information  as  to  kind,  percent 
alcohol  by  volume,  and  fold  of  the 
concentrate.  The  request  must  be 
accompanied  by  a  respresentative  8- 
ounce  sample  of  the  concentrate. 

§  18.53  Use  of  concentrate. 

Concentrate  may  be  used  in  the 
manufacture  of  any  product  made  in  the 
conduct  of  another  business  authorized 
to  be  conducted  on  concentrate  plant 
premises  under  the  provisions  of  §  18.22, 
if  such  product  contains  less  than  one- 
half  of  one  percent  of  alcohol  by  volume. 

§  18.54  Transfer  of  concentrate. 

(a)  Concentrate  unfit  for  beverage  use. 
Concentrate  (including  high-proof 
concentrate  and  concentrate  treated  as 
provided  in  paragraph  (c)  of  this  section) 
unfit  for  beverage  use  may  be 
transferred  for  any  purpose  authorized 
by  law. 

(b)  Concentrate  fit  for  beverage  use. 
Concentrate  fit  for  beverage  use  may  be 
transferred  only  to  a  bonded  wine 
cellar.  If  concentrate  is  rendered  unfit 
for  beverage  use,  it  may  be  transferred 
as  provided  in  paragraph  (a)  of  this 
section. 

(c)  Rendering  concentrate  unfit  for 
beverage  use.  Concentrate  may  be 
rendered  unfit  for  beverage  use  by 
reducing  the  alcohol  content  to  not  more 
than  15  percent  alcohol  by  volume  (if  the 
reduction  does  not  result  in  a 
concentrate  of  less  than  100  fold),  and 
adding  to  each  gallon  thereof,  in  a 
quantity  sufficient  to  render  the 
concentrate  unfit  for  beverage  use,  the 
following: 

(1)  Sucrose;  or 

(2)  Concentrated  fiiiit  juice,  of  at  least 
70  Brix,  made  fit)m  the  same  kind  of  fruit 
as  the  concentrate;  or 

(3)  Malic,  citric,  or  tartaric  acid. 

(d)  Record  of  transfer.  The  proprietor 
shall  record  transfers  of  concentrate 
(including  high-proof  concentrate)  on  a 
record  of  transfer  as  required  in  §§18.82 
or  18.83. 

§18.55  Label. 

Each  container  of  concentrate  must 
have  affixed  thereto,  before  transfer,  a 
label  identifying  the  product  and 
showing  (a)  the  name  of  the  proprietor, 
(b)  the  registry  number  of  the  plant;  (c) 
the  address  of  the  plant;  (d)  the  number 
of  wine  gallons;  and  (e)  the  percent 
alcohol  by  volume. 
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§  18.56  Return  of  concentrate. 

(a)  General  The  proprietor  of  a 
concentrate  plant  may  accept  the  return 
of  concentrate  shipped  by  him. 

(b)  Record  of  returned  concentrate. 
When  the  returned  concentrate  is 
received,  the  proprietor  shall  record  the 
receipt,  including  a  notation  regarding 
any  loss  in  transit  or  other  discrepancy. 

(c)  Report  of  returned  concentrate. 

The  quantity  of  returned  concentrate 
received  shall  be  reported  on  an  unused 
line  on  the  annual  report  Form 
1695(5520.2). 

Subpart  F— Records  and  Reports 

§  18.61  Records  and  reports. 

(a)  General  Each  proprietor  shall 
keep  records  and  reports  as  required  by 
this  part.  These  records  and  reports 
must  be  maintained  on  or  convenient  to 
the  concentrate  plant  and  must  be 
available  for  inspection  by  ATF  officers 
during  business  hours.  Records  and 
reports  must  be  reteiined  by  the 
proprietor  for  three  years  bom  the  date 
they  were  prepared,  or  three  years  from 
the  date  of  the  last  entry,  whichever  is 
later. 

(b)  Records.  Each  proprietor  shall 
keep  such  records  relating  to  or 
connected  with  the  production,  transfer, 
or  return  of  concentrate  and  the  juice  or 
mash  from  which  it  is  produced,  as  will 
(1)  enable  any  ATF  officer  to  verify 
operations  and  to  ascertain  whether 
there  has  been  compliance  with  law  and 
regulations,  and  (2)  enable  the 
proprietor  to  prepare  Form  1695(5520.2). 
A  proprietor  need  not  prepare  a  specific 
record  to  meet  the  record  requirements 
of  this  part  Any  book,  paper,  invoice, 
bill  of  lading,  or  similar  document  that 
the  proprietor  prepares  or  receives  for 
other  purposes  may  be  used,  if  all 
required  information  is  shown. 

(c)  Reports.  Each  proprietor  shall 
prepare  and  submit  reports  (including 
applications)  as  required  by  this  part. 

§  18.62  Record  of  transfer. 

When  concentrate,  juice,  or  fruit  mash 
is  transferred  from  the  concentrate  plant 
premises,  the  proprietor  shall  prepare  a 
record  of  transfer.  The  record  of  transfer 
may  consist  of  a  commercial  invoice,  bill 
of  lading,  or  any  other  similar  document. 
The  record  of  transfer  must  be  prepared, 
in  duplicate,  by  the  proprietor.  The 
proprietor  shall  forward  the  original  of 
the  record  of  transfer  to  the  consignee 
and  retain  the  copy  as  a  record.  Each 
record  of  transfer  shall  show  the 
following  information: 

(a)  Name,  registry  number,  and 
address  of  the  concentrate  plant; 

(b)  Name  and  address  of  the 
consignee; 


(c)  Kind  (by  fiiiit  from  which 
produced)  and  description  of  product, 
e.g.  grape  concentrate,  concentrated 
grape  juice,  unconcentrated  grape  juice, 
grape  mash; 

(d)  Quantity  (in  wine  gallons);  and 

(e)  For  concentrate,  percent  alcohol  by 
volume. 

(Sec.  201,  Pub.  L  85-659,  72  Stat.  1392,  as 
amended  (26  U.S.C.  5511)) 

§  18.63  Record  of  transfer  to  a  bonded 
wine  cellar. 

A  proprietor  transferring  concentrate, 
juice,  or  fruit  mash  to  a  bonded  wine 
cellar  shall  prepare  a  record  of  transfer 
as  required  by  §  18.62  and  enter  the 
following  additional  information: 

(a)  Registry  number  of  the  bonded 
wine  cellar; 

(b)  For  each  product  manufactured 
from  grapes  or  berries,  variety  of  grape 
or  berry, 

(c)  For  juice  and  fruit  mash,  whether 
volatile  f^t  flavor  has  been  removed 
and,  if  so,  whether  the  identical  volatile 
fruit  flavor  has  been  restored;  and 

(e)  For  concentrated  juice,  total  solids 
content  before  and  after  concentration. 

(Sec.  201,  Pub.  L  85-859,  72  Stat.  1392,  as 
amended  (28  U.S.C.  5511)) 

§  18.64  Photographic  copies  of  records. 

Proprietors  may  record,  copy,  or 
reproduce  records  required  by  this  part 
by  any  process  which  accurately 
reproduces  or  forms  a  durable  medium 
for  reproducing  the  original  of  records. 
Whenever  records  are  reproduced  under 
this  section,  the  reproduced  records 
must  be  preserved  in  conveniently 
accessible  files,  and  provisions  must  be 
made  for  examining,  viewing,  and  using 
the  reproduced  record  the  same  as  if  it 
were  the  original  record.  The 
reproduced  record  will  treated  and 
considered  for  all  purposes  as  though  it 
were  the  original  record.  All  provisions 
of  law  and  regulation  applicable  to  the 
original  record  are  applicable  to  the 
reproduced  record. 

§  18.65  Annual  report 

An  annual  report,  on  Form 
1695(5520.2),  of  concentrate  plant 
operations  must  be  prepared  by  each 
proprietor.  The  report  shall  be 
forwarded  to  the  regional  regulatory 
administrator  not  later  than  15  days 
after  the  close  of  the  calendar  year  for 
which  rendered.  When  a  proprietor 
permanently  discontinues  the  business 
of  manufactming  concentrate,  the 
proprietor  shall  submit  the  annual  report 
not  later  than  15  days  after  such 
discontinuance  and  mark  the  report 
“Final  Report". 


Section  B 

PART  240~WINE 

Part  240  is  amended  as  follows: 
Paragraph  1.  The  Table  of  Contents  is 
amended  to  remove  the  section  headings 
for  §  §  240.359a  and  240.359b  and  to 
revise  the  section  headings  for 
§§240.357, 240.358  and  240.359.  The 
revised  headings  read  as  follows: 

Sec. 

«  *  *  *  * 

240.357  General. 

240.358  Use  of  volatile  fruit-flavor 
concentrate  in  cellar  treatment  of  natiual 
wine. 

240.359  Use  of  juice  (or  must)  from  which 
volatile  fruit  flavor  has  been  removed. 

***** 

Paragraph  2.  Section  240.353  is 
amended  to  add  the  phrase  “from  other 
than  a  concentrate  plant”,  to  remove  the 
word  “thereof’,  and  to  remove  reference 
to  a  certificate  for  fruit  juice  received  at 
a  bonded  wine  cellar  from  a  concentrate 
plant  As  revised,  §  240.353  reads  as 
follows: 

§  240.353  Concentrated  and 
unconcentrated  fruit  juice. 

Concentrated  fruit  juice  reduced  with 
water  to  its  original  density,  or  to  22 
degrees  Brix,  or  to  any  degree  of  Brix 
between  its  original  density  and  22 
degrees  Brix,  and  unconcentrated  fruit 
juice  reduced  with  water  to  not  less  than 
22  degrees  Brix,  shall  be  deemed  to  be 
juice  for  the  purpose  of  standard  wine 
production.  Where  concentrated  fruit 
juice  is  received  on  bonded  wine  cellar 
premises  from  other  than  a  concentrate 
plant,  the  proprietor  shall  procure  from 
the  producer  a  certificate  stating  the 
kind  of  fruit  juice  from  which  it  was 
produced  and  the  total  solids  content  of 
such  juice  before  and  after 
concentration.  Concentrated  or 
unconcentrated  fruit  juice  may  be  used 
in  juice  or  wine  made  from  the  same 
kind  of  fruit  for  purposes  of  developing 
alcohol  by  fermentation  or  for 
sweetening  as  provided  in  this  part. 
Concentrated  fruit  juice,  or  juice  which 
has  been  concentrated  and 
reconstituted,  shall  not  be  used  in 
standard  wine  production  if  at  any  time 
it  was  concentrated  to  more  than  80 
degrees  Brix. 

(Sec.  201,  Pub.  L  85-859,  72  Stat.  1383,  as 
amended  (26  U.S.C.  5382)) 

Paragraph  s.  Sections  240.357  through 
240.359  are  revised  to  reflect  the 
elimination  of  Forms  3873(5520.1)  and 
3874(5520.5).  As  revised,  these  sections 
read  as  follows: 
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§  240.357  General 

A  proprietor  may  receive  volatile 
fruit-flavor  concentrate  for  use  in  the 
production  of  wine  as  provided  in  this 
part.  A  proprietor  may,  for  any 
legitimate  reason,  return  volatile  fruit- 
flavor  concentrate  to  the  concentrate 
plant  from  which  it  was  received,  if  the 
proprietor  of  the  concentrate  plant 
consents  to  the  return.  If  volatile  fruit- 
flavor  concentrate  is  not  used 
immediately,  it  must  be  stored  on  the 
bonded  premises  separately  from 
essences  and  flavors  which  may  be  on 
hand  for  use  in  the  production  of  special 
natiu'al  wine.  The  proprietor  shall  record 
the  receipt  or  return  of  any  volatile  fruit- 
flavor  concentrate  in  the  manner 
required  by  §  240.915. 

§  240.358  Use  of  volatile  fruit-flavor 
concentrate  hi  cellar  treatment  of  natural 
wine. 

In  the  cellar  treatment  of  natural 
wine,  there  may  be  added: 

(a)  To  natmal  grape  or  berry  wine  of 
the  winemaker’s  own  production, 
volatile  fruit-flavor  concentrate 
produced  from  the  same  variety  of  grape 
or  the  same  kind  and  variety  of  berry,  or 

(b)  To  natural  fruit  wine  (other  than 
grape  or  berry)  of  the  winemaker’s  own 
production,  volatile  fruit-flavor 
concentrate  produced  from  the  same 
kind  of  fruit, 

so  long  as  the  proportion  of  the  volatile 
fruit-flavor  concentrate  to  the  wine  does 
not  exceed  the  proportion  of  the  volatile 
fruit-flavor  concentrate  to  the  original 
juice  (or  must)  frum  which  it  was 
produced. 

(Sec.  201,  Pub.  L  85-859, 72  Stat.  1383,  as 
amended  (26  U.S.C.  5382)) 

§  240.359  Use  Of  Juice  (or  must)  from 
which  volatile  fruit  flavor  has  been 
removed. 

Juice  (or  must)  or  concentrated  juice 
processed  at  a  concentrate  plant  is 
deemed  to  be  pine  juice  (or  must)  or 
concentrated  juice  even  though  volatile 
fruit  flavor  has  been  removed  if,  at  such 
concentrate  plant  or  at  the  bonded  wine 
cellar,  there  is  added  to  such  juice  (or 
must)  or  concentrated  juice,  or  (in  Ae 
.  case  of  a  bonded  wine  cellar)  to  wine  of 
the  winemaker’s  own  production  made 
therefrom,  either  the  identical  volatile 
fruit  flavor  removed  or. 

(a)  In  the  case  of  natural  grape  or 
berry  wine  of  the  winemaker’s  own 
production,  an  equivalent  quantity  of 
volatile  fruit-flavor  concentrate  derived 
from  the  same  variety  of  grape  or  the 
same  kind  and  variety  of  berry,  or 

(b)  In  the  case  of  natural  fruit  wine 
(other  than  grape  or  berry  wine)  of  the 
winemaker’s  own  production,  an 
equivalent  quantity  of  volatile  fruit- 


flavor  concentrate  derived  from  the 
same  kind  of  fruit 

(Sec.  201,  Pub.  L  85-859, 72  Stat.  1383,  as 
amended  (26  U.S.C  5382)) 

§  240.359a  [Removed] 

§  240.359b  [Removed] 

Paragraph  4.  Sections  240.359a  and 
240.359b  are  removed  because  Forms 
3873  (5520.1)  and  3874  (5520.5)  have  been 
eliminated. 

Paragraph  5.  Section  240.915  is 
amended  by  revising  the  section  to 
include  the  requirement  (formerly  in 
§  240.359a  which  has  been  removed) 
that  a  notation  regarding  losses  in 
transit  for  volatile  fruit-flavor 
concentrate  be  entered  into  the  record 
required  by  this  section.  As  revised, 

§  240.915  reads  as  follows: 

§  240.915  Separate  record  of  materials 
received  and  used. 

Each  proprietor  producing  wine  shall 
maintain  a  separate  record  showing  the 
receipt  and  use  or  other  disposition  of 
basic  winemaking  materials,  such  as 
fruit,  juice  or  concentrated  juice.  Where 
juice  (or  must)  or  concentrated  juice  is 
received  burn  a  concentrate  plant,  the 
record  shall  also  show  whether  the 
identical  volatile  fruit  flavor  has  been 
restored  to  such  juice  (or  must)  or 
concentrated  juice ,  and  further  as  to 
any  such  concentrated  juice,  its  original 
density.  If  volatile  fruit-flavor 
concentrate  is  received  for  use  in  the 
cellar  treatment  of  natural  wine,  as 
authorized  in  Subpart  O  of  this  part,  the 
record  shall  also  show  the  receipt  of 
such  concentrate,  a  notation  regarding 
any  loss  in  transit  or  other  discrepancy, 
the  fold  of  such  concentrate,  the  percent 
of  alcohol  by  volume  contained  therein, 
and  the  use  or  other  disposition  of  such 
concentrate.  The  record  must  show  the 
date  of  receipt  the  quantity  received, 
the  name  and  address  of  the  person 
frum  whom  received,  and  the  date  of  use 
or  other  disposition  of  the  materials.  The 
invoices  or  commercial  papers  showing 
the  receipt  of  materials  will  be  retained 
in  chronological  order  in  support  of  the 
record.  If  materials  are  received  ofr 
bonded  premises  and  subsequently 
transferred  to  the  bonded  premises,  the 
record  will  be  maintained  only  with 
respect  to  materials  received  on  the 
bonded  premises  and  will  show  the  date 
of  transfer  and  quantity  transferred,  but 
the  invoices  or  commercial  papers 
covering  the  purchase  of  the  materials 
will  also  be  kept  available  for 
inspection.  Where  grapes  (or  other  froiit) 
received  on  the  bonded  premises  are 
used  in  producing  juice  to  be  stored  for 
future  use  or  for  removal,  the  record  will 
show  the  quantities  of  grapes  used  and 


juice  produced.  Where  fhiit  or  juice  is 
used  to  produce  concentrated  juice  the 
record  show  the  quantity  of  fruit  or 
joice  used  and  the  quantity  of 
concentrated  juice  produced.  The  record 
must  also  show  the  use  or  other 
disposition  of  the  juice  or  concentrated 
juice  produced.  At  the  close  of  each 
month  the  materials  account  will  be 
balanced  and  the  totals  reported  on 
Form  5120.17(702).  ' 

(Sec.  201,  Pub.  L  85-859, 72  Stat  1381  (26 
U.S.C  5367)) 

Signed:  August  12, 1981. 

G.  R.  Dickerson, 

Director, 

Approved:  August  31, 1981. 

John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement  and 
Operations). 

(FR  Doc.  81-27214  Filed  9-17-81;  8:45  am] 

BiLUNG  CODE  M10-31-«i 

27  CFR  Parts  194, 250,  and  251 

[Notice  No.  383] 

Elimination  of  Certain  Public  Use 
Forms  Prepared  by  Wholesale  Dealers 
and  importers  of  Distilled  Spirits 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  Treasury. 

action:  Notice  of  proposed  rulemaking 

summary:  The  Bureau  of  Alcohol, 
Tobacoo  and  Firearms  (ATF)  is " 
examining  all  Government  public  use 
forms  to  determine  their  continued  need, 
possible  duplication  with  other 
commercially  prepared  records,  and 
reporting  buMen  on  regulated  industries. 
’The  primary  purpose  of  all  public  use 
forms  it  to  provide  standardized 
reporting  of  information  necessary  to  the 
Federal  Government  In  order  to 
minimize  the  reporting  burden  on  the 
industry,  ATF  proposed  to  eliminate  two 
forms  required  to  be  prepared  and 
submitted  by  importers  and  lyholesalers 
of  distilled  sprits.  In  addition,  ATF 
proposes  to  change  one  daily 
recapitulation  record  to  a  monthly 
summary  report  totaling  the  receipts  and 
dispositions  of  distilled  spirits  and 
eliminate  the  requirement  for  a 
consignee  to  serially  number  the 
receiving  invoices.  This  monthly 
summary  report  would  only  be 
maintained  and  fried  when  required,  in 
writing,  by  the  regional  regulatory 
administrator.  Since  other  available 
commercial  records  contain  the  same 
information  required  by  the  two 
Government  forms,  ATF  believes  the 
elimination  of  these  forms  will  not  affect 
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its  ability  to  trace  and  identify  the  flow 
of  distilled  spirits. 

DATE:  Comments  must  be  received  by 
December  17, 1981. 

ADDRESS:  Written  comments  must  be 
addressed  to:  Chief,  Regulations  and 
Procedures  Division,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  385, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  P.  Blake,  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington.  DC 
20226,  202-566-7626. 

SUPPLEMENTARY  INFORMATION: 

Forms,  Records  and  Reports 

ATF  proposes  to  eliminate  the  daily 
Wholesale  Liquor  Dealer’s  Report  of 
Receipts- Wholesale  Liquor  Dealer's 
Report  of  Disposals,  A'lT  Form  52A  and 
52B  (5170.9);  Ae  Wholesale  Liquor 
Dealer’s  Semiannual  Report.  ATF  Form 
338  (5110.48);  and  the  daily 
recapitulation  record  of  receipts  and 
dispositions.  In  lieu  of  the 
ATF  Form  338  (5110.48) 
and  daily  recapitulation  record,  the 
Bureau  proposes  a  new  monthly 
summary  report,  totaling  the  receipts 
and  disposition  of  distilled  spirits  on  a 
daily  basis.  The  proposed  monthly 
summary  report  would  only  be 
maintained  and  filed  by  a  dealer  when 
required,  in  writing,  by  the  regional 
re^atory  administrator.  The 
maintenance  of  the  monthly  summary 
report  on  a  daily  basis  could  be  changed 
to  a  less  firequent  interval  by  filing  and 
receiving  an  approved  application  from 
the  regional  r^^atory  administrator. 

The  Bureau  has  determined  that  the 
filing  of  ATF  Forms  52A  and  52B  (5170.9) 
and  338  (5110.48)  is  no  longer  necessary 
to  law  enforcement  and  protection  of  the 
revenue.  The  regulations  in  Part  194 
(Liquor  Dealers)  of  27  CFR  still  require 
that  wholesale  dealers  in  distilled  spirits 
keep  commercial  daily  records  of  receipt 
and  disposition.  These  daily  records 
may  be  invoices,  credit  memorandums, 
memorandum  receiving  and  shipping 
records  and  other  forms  of  records 
approved  by  the  Director. 

Executive  Ordw  12291 

It  has  been  determined  that  this 
proposed  rule  is  not  a  “major  rule” 
within  the  meaning  of  Executive  Order 
12291  of  February  17, 1981,  because  it 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumer,  individual 
industries.  Federal  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competion, 


employment  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act  of  1980 

This  proposed  rule  provides  for  the 
elimination  of  certain  recordkeeping  and 
reporting  requirements  for  small 
businesses  and  other  persons  engaged  in 
wholesaling  and  importing  of  liquors, 
therefore,  this  proposed  rtde  would  be 
subject  to  the  requirements  of  44  U.S.C. 
3507.  (44  U.S.C.  3501  et  seq.) 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to  have  significant 
secondeuy  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
impose,  or  otherwise  cause,  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  that  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Public  Partidpaticm 

ATF  requests  conunents  fiom  ail 
interested  persons  regarding  its  proposal 
to  eliminate  ATF  Forms  52A  and  52B 
(5170.5)  aiul  338  (5110.48),  pertaining  to 
wholesale  liquor  dealers  and  importers 
of  distilled  spirits.  In  additioiL 
conunents  are  requested  regarding  the 
proposed  monthly  summary  report  of 
receipts  and  dispositions  of  distilled 
spirits  in  lieu  of  the  currently  required 
individual  daily  recapitulation  record. 

All  comments  received  before  the 
closing  date  will  be  carefully 
considered.  Comments'received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  further  action.  Copies  of 
this  notice  and  of  written  comments  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
location:  ATF  Reading  Room,  Room 
4407,  Federal  Building,  12th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 


public  hearing  on  these  proposed 
regulations  should  include  a  request  for 
such  in  the  comments  submitted  during 
the  90-day  comment  period.  The 
Director,  however  reserves  the  right  to 
determine,  in  light  of  all  the 
circumstances,  whether  a  public  hearing 
should  be  held. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Norman  Blake,  Research 
and  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

However,  personnel  from  other  offices 
of  the  Bureau  and  from  the  Treasury 
Department  participated  in  developing 
this  document  both  in  matters  of 
substance  and  style. 

Authority  and  Issuance 

The  proposed  regulations  are  issued 
under  the  authority  contained  in  26 
U.S.C.  7805  (68  Stat  917). 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  27  CFR 
Parts  194.  250  and  251  be  amended  as 
follows: 

PART  194— LIQUOR  DEALERS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  194,  Subpart  O  is  amended 
by  changing  the  title  of  §  194.230  firom 
“Recapitulation  Records”  to  “Monthly 
Summary  RepOTt”;  removing  §§  194.231, 
194.234  throu^  194.237  and  194.244;  and 
redesignating  §§  194.232  as  194J231, 
194.233  as  194.232, 194.238  through 
194.243  as  194.233  through  194.238, 
respectively,  and  §S  194.245  through 
194.247  as  194.239  through  194.241, 
respectively.  As  amended,  the  table  of 
sections  for  27  CFR  Part  194,  Subpart  O 
reads  as  follows: 

Subpart  O— Prescribed  Records  and 
Reports,  and  Posting  of  Signs 

Wholesale  Dealers’  Records  and  Reports 

Sec. 

***** 

194.230  Monddy  summary  report. 

194.231  Conversion  between  metric  and  U.S. 
units. 

194.232  Discontinuance  of  business. 

194.233  Requirements  when  wholesale 
dealer  in  liquors  maintains  a  retail 
departmait. 

Retail  Dealer’s  Records 

194.234  Requirements  for  retail  dealers. 

Files  of  Records  and  Reports 

194.235  Time  and  manner  of  filing  records  of 
receipt  and  disposition. 

194.236  Place  of  filing. 

Period  of  Retention 

194.237  Retention  of  records  and  files. 

194.238  Photographic  copies  of  records. 
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Posting  of  Signs 
Sec. 

194.239  Sign  of  wholesale  dealer  in  liquors. 

194.240  Display  of  false  sign. 

194.241  Other  dealers;  no  sign  required. 

*  «  *  *  * 

§  194.193  [Amended] 

Par.  2.  Section  194.193  is  amended  by 
changing  the  section  reference  to  the 
last  sentence  from  "§  194.239”  to 
"§  194.234.” 

Par.  3.  Section  194.221  is  revised  by 
including  the  requirement  for  wholesale 
dealers  to  maintain  a  monthly  summary 
report  in  lieu  of  a  daily  recapitulation 
record;  other  minor  editorial  changes  are 
included.  As  revised,  §  194.221  reads  as 
follows: 

§  194.221  General  requirements  as  to 
distiUed  spirits. 

Except  as  provided  in  §§  194.223  and 
194.224,  every  wholesale  dealer  in 
liquors  shall  keep  daily  records  of  the 
physical  receipt  and  disposition  of 
distilled  spirits,  as  prescribed  in 
§§  194.225  and  194.226.  When  required 
in  writing  by  the  regional  regulatory 
administrator,  dealers  shall  also 
maintain  and  file  a  monthly  summary 
report  totaling  the  daily  receipts  and 
disposition  of  distilled  spirits  (including 
inventory  gains  and  inventory  losses 
and  losses  due  to  theft  or  casualty),  as 
prescribed  in  §  194.230.  The  mondily 
summary  report  will  separately  record 
bottled  spirits  by  wine  gallons  or  liters, 
and  spirits  in  packages  will  be  recorded 
by  proof  gallons  received  and  disposed 
of,  daily,  during  the  month. 

(Sec.  201,  Pub.  L  85-659,  72  Stat.  1342.  as 
amended.  1395,  as  amended  (26  U.S.C.  5114. 
5555]) 

§  194.222  [Amended] 

Par.  4.  Section  194.222  is  amended  by 
changing  the  section  reference  in  the 
second  sentence  from  ”§  194.242”  to 
"§  194.237.” 

Par.  5.  Section  194.225  is  amended  by 
revising  paragraphs  (a)(2]  and  (b)  and 
the  authority  citation  to  read  as  follows; 

§  194.225  Records  of  receipt. 

(a)  *  *  * 

(1)  *  *  * 

(2)  date  of  receipt  (to  include  date  of 
inventory  for  record^  gains), 

*  ♦  *  *  * 

(b)  Form  of  record.  The  record 
prescribed  by  paragraph  (a)  of  this 
section  will  consist  of  consignors' 
invoices  (or,  where  such  invoices  are  not 
available  on  the  day  the  shipment  is 
received,  memorandum  receiving 
records  prepared  on  the  day  of  receipt  of 
distilled  spirits,  to  include  date  of 
inventory  for  recorded  gains),  and  credit 
memorandums  covering  distilled  spirits 


returned  to  the  dealer,  which  contain  all 
required  information. 

(Sec.  2ia  Pub,  L.  85-859,  72  Stat  1342,  as 
amended,  1395,  as  amended  (26  U.S.C  5114. 
5555)) 

Par.  6.  Section  194.226  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  and 
the  auAority  citation  to  read  as  follows: 

§  194.226  Records  of  disposition. 


(2)  date  of  diposition  (to  include  date 
of  discovmy  in  the  case  of  casualty, 
theft  or  recorded  inventory  losses), 

*  A  *  «  * 

(b)  Form  of  record.  The  record 
prescribed  by  paragraph  (a)  of  this 
section  shall  consist  of  wholesale 
dealer’s  invoices  (or,  where  such 
invoices  are  not  available  at  the  time  the 
spirits  are  removed,  memorandum 
shipping  records  prepared  at  the  time  of 
removal  of  the  distilled  spirits,  to 
include  date  of  discovery  in  the  case  of 
casualty,  theft  or  recorded  inventory 
losses)  which  contain  all  required 
information. 

***** 

(Sec.  201,  Pub.  L  85-859. 72  Stat.  1342,  as 
amended,  1395,  as  amended  (26  U.S.C.  5114. 
5555)) 

Par.  7.  Section  194.227  is  amended  by 
changing  the  section  reference  in  the 
third  sentence  from  “§  194.240”  to 
“194.235”  and  revising  the  authority 
citation  to  read  as  follows: 

§  194.227  Cancelled  or  corrected  records. 

•  *  *  If  a  wholesale  dealer  in  liquors 
voids  and  invoice  for  any  reason,  the 
“Government  File  Copy”  prescribed  in 
§  194.235  will  be  marked  “Canceled” 
and  be  filed  as  provided  in  that  section; 
all  remaining  copies  of  the  voided 
invoices  will  be  destroyed  or  similarly 
canceled  and  filed.  If  a  new  invoice  is 
prepared,  its  serial  number  will  be  noted 
on  all  retained  copies  of  the  canceled 
invoice. 

(Sec.  201,  Pub.  L.  85-859,  72  Stat.  1342.  as 
amended  (26  U.S.C.  5114)) 

Par.  8.  Section  194.230  is  revised  to 
read  as  follows: 

§  194.230  MontMy  summary  report 

(a)  Requirement.  Every  wholesale 
dealer  in  liquors  shall,  when  required  in 
writing  by  the  regional  regulatory 
administrator,  maintain  on  a  daily  basis, 
a  monthly  summary  report  of  the  total 
quantities  of  all  distill^  spirits  received 
and  disposed  of  during  the  month 
(including  the  date  of  discovery  for  theft, 
casualty  and  inventory  losses  and 
inventory  gains).  Every  wholesale  dealer 
in  liquors  required  to  maintain  the 
monthly  summary  report  shall  also  file 


the  original  of  this  report  with  the  • 
regional  regulatory  administrator.  If 
there  were  no  receipts  or  disposals  of 
distilled  spirits  during  the  month,  the 
report  will  be  mariced  “No  Transactions 
During  Month.”  This  report  will  be  filed 
not  later  than  the  15th  day  of  the  month 
following  the  report  period,  and  a  copy 
retained  by  the  dealer.  Upon  receipt  of 
an  application,  in  duplicate,  the  regional 
regulatory  administrator  may  authorize 
a  dealer  to  maintain  the  report  less 
frequently  until  otherwise  notified.  The 
regional  regulatory  administrator's 
authorization  will  specify  the  intervals 
at  which  the  posting  will  be 
accomplished  but  not  more  frequently 
than  monthly. 

(b)  Form  of  report  When  required,  the 
monthly  summary  report  may  be 
prepared  in  a  format  which  most 
conveniently  adapts  itself  to  the  dealer’s 
other  recordkeeping  systems.  In  addition 
to  any  other  information  shown  therein, 
the  report  will  include:  ' 

(1)  Daily  totals  of  all  distilled  spirits 
received  and  disposed  of,  including, 
dispositions  caused  by  inventory, 
causalty  of  theft  losses  and  receipts 
affected  by  recorded  gains  in  inventory; 

(2)  Daily  totals  of  bottled  spirits 
recorded  separately  by  wine  gallons,  or 
liters; 

(3)  Daily  totals  of  bulk  spirits  in 
packages  recorded  separately  by  proof 
gallons. 

(c)  Declaration.  When  required  to  be 
filed,  the  monthly  summary  report  will 
bear  the  following  declaration  signed  by 
the  dealer  or  an  authorized  agent 

“I  declare  under  the  penalties  of 
perjury  that  I  have  examined  this  report 
and  to  the  best  of  my  knowledge  and 
belief,  it  is  true,  correct,  and  complete, 
and  is  supported  by  true,  correct,  and 
complete  records  which  are  available 
for  inspection.” 

(Act  of  August  16, 1954,  68A  Stat  749  (26 
U.S.C.  6065);  Section  201,  Pub.  L.  85-859, 72 
Stat.  1342,  as  amended,  1395,  as  amended  (26 
U.S.C.  5114,  5555)) 

§  194.231  [Removed  and  §  194.232 
redesignated  as  §  194.231] 

Par.  9.  Section  194.231  is  removed  and 
§  194.232  is  redesignated  as  §  194.231. 

Par.  10.  Section  194.233  is 
redesignated  as  §  194.232  and  revised  to 
read  as  follow: 

§  194.232  Discondnuance  of  business. 

When  a  wholesale  dealer  in  liquors, 
who  is  required  under  §  194.230  to 
maintain  and  file  a  monthly  summary 
report,  discontinues  business,  a  monthly 
summary  report  marked  “Final”  shall  be 
prepared  covering  transactions  through 
the  date  of  discontinuance. 


46350 


Federal  Register  /  Vol.  46,  No.  181  /  Friday,  September  18,  1981  /  Proposed  Rules 


(Sec.  201,  Pub.  L  85-859,  72  Stat.  1342,  as 
amended  (26  U.S.C.  5114,  5555]) 

§§  194,234, 194,235, 194,236  and  194.237 
[Removed] 

Par.  11.  Sections  194.234, 194.235, 
194.236  and  194.237  are  removed.  ' 

Par.  12.  Section  194.238  is 
redesignated  as  §  194.233  and  revised  to 
read  as  follows: 

§  194.233  Requirements  when  wholesale 
dealer  In  liquors  maintains  a  retail 
department 

(a)  When  a  wholesale  dealer  in 
liquors  maintains  a  separate  department 
on  the  premises  for  the  retailing  of 
distilled  spirits,  the  dealer  shall,  except 
as  provided  in  paragraph  (b)  of  this 
section,  at  the  time  the  distilled  spirits 
are  transferred  to  the  retail  department, 
prepare  a  record,  as  prescribed  in 

§  194.226,  showing  such  disposition. 
Where  it  is  necessary  in  the  filling  of  an 
order  to  transfer  distilled  spirits  from 
the  retail  department  to  the  wholesale 
department,  a  record  showing  receipt  in 
the  wholesale  department  will  be 
prepared  as  prescribed  in  §  194.225,  and 
the  entire  wholesale  sale  shall  be 
entered  on  a  record  of  disposition  in  the 
same  manner  as  any  other  disposition 
from  the  wholesale  department.  The 
provisions  of  §  194.230  relating  to  the 
reporting  and  summarizing  of  daily 
receipts  and  dispositions  of  liquors  are 
applicable  to  all  transfers  between 
wholesale  and  retail  departments.  The 
retail  department  need  not  be 
maintained  in  a  separate  room,  or  be 
partitioned  ofi  from  the  wholesale 
department,  but  the  retail  department 
will  in  fact  be  separate  fi'om  the  - 
wholesale  department. 

(b)  Where  retail  sales  of  distilled 
spirits  normally  represent  90  percent  or 
more  of  the  volume  of  distilled  spirits 
sold,  the  dealer  may,  in  lieu  of  the 
records  required  by  §  194.225,  keep 
records  as  prescribed  in  §  194.234  for  all 
retail  dealers  in  liquors,  and  all  distilled 
spirits  at  the  premises  may  be 
considered  as  having  been  received  in 
the  dealer's  retail  department.  In 
addition,  as  prescribed  by  §  194.226,  the 
dealer  shall  prepare  records  of 
disposition  on  all  distilled  spirits  sold  at 
wholesale,  and  shall,  when  required  by 
the  regional  regulatory  administrator, 
prepare  and  file  a  summary  of  such 
spirits,  as  prescribed  in  §  194.230. 
Distilled  spirits  which  have  been 
considered  as  having  been  received  in 
the  retail  department,  and  which  are 

.  involved  in  a  wholesale  transaction,  will 
be  considered  as  having  been 
transferred  to  the  wholesale  department 
at  the  time  of  sale.  The  monthly 


sununary  report,  when  required  by 
§  194.230,  will  be  submitted  even  if  there 
have  been  no  wholesale  transactions  in 
distilled  spirits.  The  dealer's  wholesale 
department  need  not  be  maintained  in  a 
separate  room  or  be  partitioned  off  from 
the  retail  department. 

(Sec.  201,  Pub.  L  85-859,  72  Stat.  1342,  as 
amended,  1345,  as  amended  1395,  as 
amended,  (26  U.S.C.  5114,  5124,  5555)) 

§§  194.239  and  194.240  [Redesignated  as 
§§  194.234  and  194.235] 

Par.  13.  Sections  194.239  and  194.240 
are  redesignated  as  §§  194.234  and 
194.235,  respectively. 

Par.  14.  Section  194.241  is 
redesignated  as  §  194.236  and  amended 
by  revising  and  dividing  the  first 
sentence  into  two  sentences  and 
revising  the  authority  citation  to  read  as 
follows: 

§  194.236  Place  of  filing. 

Prescribed  records  of  receipt  and 
disposition  and  monthly  summary 
reports  required  by  §  194.230  will  be 
maintained  in  chronological  order  in 
separate  files  at  the  premises  where  the 
distilled  spirits  are  received  and  sent 
out.  The  regional  regulatory 
administrator  may,  *  *  * 

(Sea  201,  Pub.  L  85-859,  72  Stat.  1342,  as 
amended  (26  U.S.C.  5114]] 

§§  194.242  and  194.243  [Radasignated  as 
§§  194.237  and  194.238] 

Par.  15.  Sections  194.242  and  194.243 
are  redesignated  as  §§  194.237  and 
194.238,  respectively. 

§194.244  [Ramovad] 

Par.  16.  Section  194.244  and  the 
undesignated  center  headnote  preceding 
this  section  is  removed. 

§§  194.245  through  194.247  [Radasignated 
as  §§  194.239  through  194.241] 

Par.  17.  Sections  194.245  through 
194.247  are  redesignated  as  §§  194.239 
through  194.241,  respectively. 

§194.271  [Amended] 

Par.  18.  Section  194.271,  paragraph  (c). 
is  amended  by  changing  the  section 
references  in  the  last  sentence  from 
“§§  194.241  and  194.242"  to  "§§  194.236 
and  194.237.” 

PART  250— LIQUORS  AND  ARTICLES 
FROM  PUERTO  RICO  AND  THE  VIRGIN 
ISLANDS 

§§  250.165  and  250.274  [Removed] 

Par.  19.  The  table  of  sections  in  27 
CFR  Part  250,  Subparts  H  and  N  is 
amended  by  removing  §§  250.165  and 
250.274,  respectively.  The  undesignated 


center  headnote,  “Procurement  of 
Forms”,  preceding  these  sections  is  also 
removed. 

Par.  20.  Sections  250.165  and  250.274 
are  removed  along  with  the 
undesignated  center  headnote  preceding 
these  sections. 

PART  251— IMPORTATION  OF 
DISTILLED  SPIRITS,  WINES  AND  BEER 

§251.135  [Removed] 

Par.  21.  The  table  of  sections  in  27 
CFR  Part  251,  Subpart  I  is  amended  by 
removing  §  251.135. 

Par.  22.  Section  251.135  is  removed. 
Signed:  August  3, 1981. 

G.  R.  Dickerson, 

Director. 

Approved:  August  26, 1981. 

John  P.  Simpson, 

Acting  Assistant  Secretary,  (Enforcement  and 
Operations). 

|FR  Doc.  81-27140  Filed  0-17-Sl;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  904, 916,  and  925 

Cancellation  of  Pubiic  Hearings  on 
Modified  Portions  of  the  Arkansas, 
Kansas,  and  Missouri  Permanent 
Reguiatory  Programs 

A6ENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Cancellation  of  public  hearings. 


summary:  OSM  is  aimouncing 
cancellation  of  public  hearings  on  the 
adequacy  of  program  amendments 
submitted  to  satisfy  conditions  imposed 
by  the  Secretary  of  the  Interior  on  the 
approval  of  thp  Arkansas  permanent 
regulatory  program,  the  Kansas 
permament  regulatory  program,  and  the 
Missouri  permanent  regulatory  program 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Because  no  one  expressed  an  interest  in 
attending  any  of  the  hearings  by 
September  9, 1981,  the  hearings  have 
been  cancelled. 

This  notice  cancels  the  public 
hearings  but  does  not  alter  the  times  and 
locations  that  the  Arkansas,  Kansas  and 
Missouri  programs  and  proposed 
amendments  are  available  for  public 
inspection,  or  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  program  elements. 
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DATES:  The  following  hearings  are 
cancelled. 

The  public  hearing  on  the  proposed 
modifications  to  the  Arkansas 
program,  September  21. 1981,  from 
7:00  p.m.  to  9:00  p.m. 

The  public  hearing  on  the  proposed 
modiHcations  to  the  Kansas 
program,  September  23. 1981,  from 
7:00  p.m.  to  9:00  p.m. 

The  public  hearing  on  the  proposed 
modiflcations  to  the  Missouri 
program.  September  22. 1981,  from 
7:00  p.m.  to  9:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Rieke,  Assistant  Regional 
Director,  Division  of  State  and  Federal 
Programs,  818  Grand  Avenue,  Scarritt 
Building,  Kansas  City,  Missouri  64106, 
Telephone:  (816)  374-3920. 

SUPPLEMETARY  INFORMATION:  On 

August  25, 1981,  notice  of  opportunity 
for  public  hearing  for  the  Arkansas 
program,  Kansas  program,  and  Missouri 
program  was  published  in  the  Federal 
Register  (46  FR  42873-42876). 

The  notices  stated  that  any  person 
interested  in  making  an  oral  or  written 
presentation  at  any  of  the  hearings 
should  contact  Richard  Rieke  by 
September  9, 1981,  and  that  if  no  person 
contacted  Mr.  Rieke  to  express  an 
interest  in  participating  in  the  hearings 
by  the  above  date,  the  hearing  would  be 
cancelled. 

Because  no  one  expressed  an  interest 
in  attending  any  of  the  hearings  by 
September  9, 1981,  the  hearings  have 
been  cancelled. 

While  there  will  be  no  public 
hearings,  interested  persons  may  still 
submit  written  comments  on  the 
proposed  program  elements.  Written 
comments  must  be  received  on  or  before 
4:00  p.m.  on  September  25, 1981,  to  be 
considered  in  the  Secretary’s  decision 
on  whether  the  proposed  amendments 
satisfy  the  conditions  imposed  on  the 
approval  of  these  programs. 

Written  comments  should  be  mailed 
or  hand-delivered  to:  Raymond  L. 
Lowrie,  Regional  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  Scarritt  Building,  818 
Grand  Avenue,  Kansas  City,  Missouri 
64106. 

Dated:  September  16, 1981. 

).  Steves  Griles, 

Acting  Director,  Office  of  Surface  Mining. 

[HI  Doc.  81.47371  Filed  9-17.81;  8:45  am| 

BILLING  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-7-FRL  1929-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
approve  new  rules  relating  to  excess  air 
pollution  emissions  during  equipment 
malfunctions  as  part  of  the  Iowa  State 
Implementation  Plan.  The  state  plan, 
required  by  Section  110(a)(2)  of  the 
Clean  Air  Act,  describes  what  will  be 
done  to  meet  the  air  quality  standards  in 
Iowa.  If  these  state  regulations  are 
federally  approved  they  will  become 
enforceable  by  the  Federal  government 
as  well  as  by  the  state. 
date:  Comments  should  be  received  by 
November  17, 1981. 

ADDRESSES:  Comments  should  be  sent 
to  Daniel  ].  Wheeler,  Enviroiunental 
Protection  Agency,  324  East  11th  Street. 
Kansas  City,  Missouri  64106.  The  state 
submission  is  available  at  the  above 
address  and  at  the  Iowa  Department  of 
Environmental  Quality,  Henry  A. 
Wallace  Building,  900  East  Grand,  Des 
Moines,  Iowa;  and  the  Environmental 
Protection  Agency,  Public  Information 
Reference  Unit,  Room  2922, 401  M 
Street,  S.W.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  ].  Wheeler  at  816-374-3791. 
SUPPLEMENTARY  INFORMATION:  Chapter 
5  of  the  Iowa  Air  Quality  rules  contains 
requirements  that  apply  to  sources  of  air 
pollution  when  air  pollution  control 
equipment  breaks  down.  Such  incidents 
can  cause  “excess  emissions”,  which 
are  pollutant  emissions  greater  than 
those  allowed  by  state  rules,  and  are 
generally  regulated  by  what  are  called 
“malfunction”  rules.  Also  covered  by 
Chapter  5  are  other  causes  of  excess 
emissions  such  as  startup  and  shutdown 
of  the  source,  breakdown  or  malfunction 
of  process  equipment  and  cleaning  of 
equipment. 

The  previously  approved  Chapter  5 
provided  for  automatic  exemptions  for 
certain  excess  emissions  if  certain 
procedures  were  followed.  This  was 
deemed  unapprovable  because  it  was 
inconsistent  with  EPA  policy  on  excess 
emission  regulations  and  the  federal 
promulgation  for  the  Kennecott  Copper 
Corporation  smelter  located  in  Salt  Lake 
City,  Utah  (see  42  FR  21472,  April  27. 
1977)  which  prohibits  exemptions  for  ' 
excess  emissions.  That  promulgation 


requires  that  all  incidents  of  excess 
emissions  be  treated  as  violations  of 
emission  limits  and  that  there  be  no 
automatic  exemptions  fivm  this 
requirement.  Once  a  violation  has 
occurred  the  enforcement  agency  may 
decide  whether  to  prosecute  the 
violation  or  refrain  from  action  as  a 
matter  of  “enforcement  discretion.”  The 
violating  source  is  allowed  to  submit 
information  to  aid  in  making  this 
decision. 

On  Decenber  24, 1980,  the  State 
submitted  a  complete  revision  of 
Chapter  5.  These  new  rules  are  designed 
to  limit  excess  emissions  and  to  place 
the  burden  of  proof  on  the  source  owner 
for  demonstrating  that  the  excess 
emissions  were  due  a  malfunction  and 
not  to  poor  maintenance  or  other 
preventable  cause.  This  submission  also 
contains  several  new  definitions 
(Chapter  1  of  the  Iowa  Code)  that  relate 
to  Chapter  5.  The  major  one  is 
“malfunction”  which  is  defined  as  any 
sudden  and  unavoidable  failure  of 
control  or  process  equipment  to  operate 
in  normal  manner,  llie  state  does  not 
consider  preventable  upsets  to  be 
malfunctions. 

The  new  Chapter  5  generally  requires 
sources  with  excess  emissions  to  report 
those  incidents  and  to  end  them  by 
either  repairing  the  malfunctioning 
equipment  or  by  shutting  down  the 
source  of  the  emissions.  Reporting  an 
incident  does  not  excuse  the  violation 
but  the  source  is  allowed  to  submit 
information  on  the  incident  for  the 
state’s  use  in  determining  whether  the 
violation  should  be  prosecuted  or 
whether  it  should  be  excused  as  a 
matter  of  “enforcement  discretion.”  *1110 
purpose  of  submitting  this  information  is 
to  demonstrate  that  the  incident  was 
due  to  a  true  malfunction  and  not  to  a 
cause  that  could  have  reasonably  been 
prevented.  The  state  rule  does  not 
excuse  violations  due  to  malfunctions 
but  the  inference  is  that  the  state  will 
exercise  its  discretion  in  not  enforcing 
against  this  type  of  violation. 

Chapter  5  defines  all  excess  emissions 
as  violations  unless  they  result  frnm 
startup,  shutdown  or  cleaning  of  control 
equipment.  Startup  and  shutdown  are 
exempt  only  if  accomplished 
expeditiously  and  in  a  manner 
consistent  with  minimizing  emissions. 
Cleaning  of  control  equipment  is  limited 
to  six  minutes  in  any  sixty.  Excess 
emissions  caused  by  startup  or 
shutdown  that  is  not  accomplished 
expeditiously  or  for  longer  than  six 
minutes  while  cleaning  control 
equipment,  or  for  any  other  reason  such 
as  cleaning  of  process  equipment  or 
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malfunction  of  control  or  process 
equipment,  are  considered  violations. 

With  respect  to  the  exemption  for 
startup,  shutdown  and  cleaning,  the 
state  submission  letter  notes  that  there 
are  many  sources  in  Iowa  that  cannot 
accomplish  a  startup  without  violating 
the  applicable  standard  for  some  short 
period  of  time.  Since  it  is  the  intention  of 
the  state  that  those  brief  violations 
would  not  be  subject  to  enforcement 
action,  it  has  provided  an  exemption 
that  amounts  to  an  advance  exercise  of 
enforcement  discretion,  if  these  actions 
are  accomplished  expeditiously  and  in  a 
manner  consistent  with  good  practice 
for  minimizing  emissions.  If  these 
actions  are  not  so  accomplished  then 
action  can  be  taken  against  the  violating 
source. 

The  state  regulation  does  not  clearly 
address  the  issue  of  allocation  of  the 
burden  of  proof  where  a  source  seeks  an 
exemption  from  excess  emissions  (other 
than  emissions  attributable  to 
malfunctions,  which  must  be 
demonstrated  by  the  source).  The 
burden  of  establishing  excess  emissions 
rests  with  the  regulatory  agency,  but 
once  excess  emissions  are  established, 
EPA  interprets  the  state  regulation  as 
providing  that  the  regulatory  agency  will 
grant  an  exemption  for  the  emissions 
only  where  the  source  demonstrates  that 
the  emissions  were  attributable  to 
startup,  shutdown,  or  cleaning,  and  that 
the  excess  emissions  could  not 
reasonably  have  been  prevented  or 
reduced  imder  such  circumstances.  EPA 
solicits  comments  on  whether  this 
interpretation  of  the  regulation  is 
correct,  and  whether  the  exemption  is 
therefore  consistent  with  EPA’s 
malfunction  policy. 

Chapter  5  also  provides  authority  for 
the  state  to  require  sources  to  develop 
maintenance  plans  for  their  equipment. 
Such  plans  are  intended  to  aid  sources 
to  comply  with  emission  limits  and  their 
existence  does  not  protect  sources 
against  enforcement  when  they  violate 
applicable  limits. 

This  revision  to  Chapter  5  constitutes 
a  proposed  revision  to  the  Iowa  SIP.  The 
Administrator's  decision  to  approve  or 
disapprove  the  proposed  revision  will  be 
based  on  the  comments  received  and  on 
a  determination  of  whether  or  not  the 
revision  meets  the  requirements  of 
Section  110  of  the  Clean  Air  Act  and  of 
40  CFR  Part  51,  Requirements  for 
Preparation,  Adoption  and  Submittal  of 
State  Implementation  Plans. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  the  Administrator  has  certifred 
that  SIP  approvals  under  Section  110  of 
the  Clean  Air  Act  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


(See  46  FR  8709,  January  27, 1981).  This 
rule,  if  promulgated,  constitutes  a  SIP 
approval  under  Section  110  within  the 
terms  of  the  January  27  certification. 

This  action  would  only  approve  state 
actions.  It  imposes  no  new  requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major” 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
rule  is  not  “major”  because  it  imposes 
no  new  regulatory  requirements.  Hence 
it  is  unlikly  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more,  or 
to  have  other  significant  adverse 
impacts  on  the  national  economy. 

'This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  as  required  by  Executive  Order 
12291. 

(Sections  110  and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7410  and  7601)) 

Dated:  August  7, 1981. 

David  A.  Wagoner, 

Acting  Regional  Administrator. 

(FR  Doc  81-27222  Filed  9-17-81;  8.-45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  No.  81-631;  RM-3908] 

FM  Broadcast  Station  In  Camden,  Ala.; 
Proposed  Changes  In  Table  of 
Assignments 

agency:  Federal  Communications 

Commission 

action:  Proposed  rule. 

summary:  This  action  proposes  to 
assign  FM  Channel  272A  to  Camden, 
Alabama,  in  response  to  a  petition  filed 
by  Harry  A.  Taylor.  The  assignment 
would  provide  Camden  with  a  first  FM 
service. 

DATES:  Comments  must  be  filed  on  or 
before  November  16, 1981,  and  reply 
comments  must  be  filed  on  or  before 
December  8, 1981. 

ADDRESS:  Federal  Commimications 
Commission,  Washington,  D.C.  20054. 
FOR  FURTHER  INFORMATION  CONTACr. 
Nancy  V.  Joyner,  Broadcast  Bureau, 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of 
§73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations.  (Camden,  Alabama): 
BC  Docket  No.  81-631;  RM-3908,  Notice 
of  proposed  rule  making. 

Adopted:  September  3, 1981. 

Released:  September  17, 1981. 


By  the  Acting  Chief,  Policy  and  Rules 
Division: 

1.  Harry  A.  Taylor  (“petitioner”)  has 
filed  a  petition  for  rule  making*  seeking 
assignment  of  Channel  272A  to  Camden, 
Alabama,  as  that  community’s  first  FM 
assignment.  The  assignment  can  be 
made  in  compliance  with  the  minimum 
distance  separation  requirements  of 
§73.207  of  the  Commission’s  Rules,  and 
petitioner  states  that  he  will  apply  for 
the  channel,  if  assigned.  No  responses  to 
the  petition  have  been  filed. 

2.  Camden  (population  1,742),^  the 
seat  of  Wilcox  Coimty  (population 
16,303),  is  located  in  south  central 
Alabama,  approximately  100  kilometers 
(62  miles)  southwest  of  Montgomery.  It 
is  ciurently  served  locally  by  full-time 
AM  Station  WCOX. 

3.  Petitioner  states  that  Camden  has  a 
weekly  newspaper  available  to  the 
residents,  and  that  its  principal 
industries  are  comprised  of  farming, 
logging  and  a  relatively  few  resorts. 
Additionally,  it  advises  that  the 
community  has  its  own  stores,  schools, 
banks,  savings  and  loan  association, 
and  several  civic  and  social 
organizations.  Petitioner  has  submitted 
sufficient  demographic  data  to 
demonstrate  the  need  for  a  first  FM 
assignment  to  Camden. 

4.  Petitioner  submitted  a  study 
indicating  that  the  proposed  assignment 
of  Channel  272A  to  Camden,  Alabama, 
would  not  create  any  unacceptable 
preclusion.  However,  we  need  not 
consider  the  preclusive  impact  for  a 
request  for  a  first  Class  A  channel 
allocation.  See,  Policy  Statement  to 
Govern  Requests  for  Additional 
Assignments,  8  FCC  2d  79  (1967). 

5.  In  view  of  the  fact  that  the  proposed 
FM  channel  assignment  would  provide 
Camden  with  a  first  FM  and  second 
nightime  aural  broadcast  service,  the 
Commission  believes  it  appropriate  to 
amend  the  FM  Table  of  Assignments, 

§ 73.202(b)  of  the  Commission’s  Rules,  as 
follows: 


City 

Channel  No. 

Present  Proposed 

.  272A 

6.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 


‘  Public  Notice  of  the  petition  was  given  on  (une 
11, 1981.  Report  No.  1291. 

*  Population  figures  are  extracted  from  the  1970 
U.S.  Census. 
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A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
comments  on  or  before  November  16. 
1981,  and  reply  comments  on  or  before 
December  8, 1981. 

8.  The  Conunission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
Sections  73.202(b),  73.504  and  73.606(b) 
of  the  Commission’s  Rules,  46  FR 11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 

Joyner,  Broadcast  Bmeau,  (202)  632- 
7792.  However,  members  of  the  public 
should  nota  that  from  the  tin^  a  Notice 
of  Proposed  Rule  Making  is  issued  imtil 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  chaimel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Conunission. 

(Secs.  4.  303, 48  stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumentfaal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i).  5(d)(1),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  §  0.281(b)(e)  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the  Commission's 
Rules  and  Regulations,  as  set  forth  in  the 
Notiee  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached. 

2.  Showing  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in  the 
Notice  of  Propos^  Rule  Making  to  which 
this  Appendix  is  attached.  Proponents)  will 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  Tile  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  assigned,  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 


advanced  in  initial  comments,  so  that  parties 
may  conunent  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  { 1.420(d)  of  the 
Conunission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
conunents  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  hied  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments; 

Service.  Pursuant  to  applicable  procedures 
set  out  in  §§1.415  and  1.420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  be  served  on  the  person(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  Section  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or  other 
dociuneats  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street,  N.W.,  Washington.  D.C. 

(FR  Doc.  81-27278  Filed  9-17-81: 8:45  ain| 
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47  CFR  Part  73 

[BC  Docket  No.  81>629;  RM-3900] 

FM  Broadcast  Station  in  Downs,  Kans.; 
Proposed  Changes  in  Tabie  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  FM  Channel  231  to 
Downs,  Kansas,  as  that  community's 
first  FM  assignment.  This  action  is  in 
response  to  a  petition  filed  by  Ernest 
McRae  and  Jerry  T.  Venable. 
dates:  Comments  must  be  filed  on  or 
before  November  16, 1981,  and  reply 
comments  on  or  before  December  8, 
1981. 


ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  Amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations,  (Downs,  Kansas); 

BC  Docket  No.  81-629,  RM-3900;  notice 
of  proposed  rule  making. 

Adopted:  September  3, 1981. 

Released:  September  16, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

1.  Petitioner,  Proposal,  Comments: 

(a)  A  petition  for  rule  making '  was 
filed  by  Ernest  McRae  and  Jerry  T. 
Venable  (“petitioners")  proposing  the 
assignment  of  FM  Channel  231  to 
Downs,  Kansas,  as  that  community’s 
first  FM  assignment. ‘No  comments 
opposing  the  assignment  have  been 
received. 

(b)  A  site  restriction  of  approximately 
2.3  miles  northwest  is  required  due  to 
Station  KYEZ  (Channel  229]  in  Salina, 
Kansas. 

(c)  Petitioners  have  stated  their  intent 
to  apply  for  the  channel,  if  assigned. 

2.  Demographic  Data: 

(a)  Location:  Downs  is  located  in 
Osborne  County  approximately  224 
kilometers  (140  miles)  northwest  of 
Wichita,  Kansas. 

(b)  Population:  Downs — 1,324;  * 
Osborne  County — 5,959. 

(c)  Present  Aural  Service:  Downs  does 
not  have  any  local  broadcast  service. 

3.  Preclusion  Considerations:  The 
assignment  of  Chaimel  231  to  Downs 
would  cause  preclusion  on  Channel 
228A  within  ^  miles.  Channel  230 
within  150  miles,  Channel  231  within  180 
miles,  and  Channel  232A  within  105 
miles.  Petitioners  list  alternative 
channels  for  all  precluded  communities 
of  500  or  more  population. 

4.  Petitioners  state  that  the  assignment 
would  provide  a  first  FM  service  for 
19,021  persons  in  an  area  of  7,621  square 
kilometers  (2,977  square  miles)  and  a 
second  FM  service  to  8,621  persons  in  an 
area  of  3,724  square  kilometers  (1,455 
square  miles).  Further,  the  assignment 
will  provide  a  first  aural  service  for 
15,809  persons  in  an  area  of  5,880  square 
kilometers  (2,297  square  miles),  and  a 
second  aural  service  for  4,191  persons  in 


'  Public  Notice  of  the  petition  was  given  on  )une  4. 
1981.  Report  No.  1290. 

'  Petitioners  had  previously  requested  the 
assignment  of  FM  Channel  231  to  Smith  .Center. 
Kansas  (BC  Docket  No.  80-518).  This  proceeding  has 
been  dismissed  at  their  request. 

’Population  figures  are  taken  from  the  1980  U.S. 
Census. 
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an  area  of  2,375  square  kilometers  (928 
square  miles). 

5.  In.  light  of  the  above,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments,  §  73.202(b]  of  the 
Commission’s  Rules,  with  regard  to  the 
following  community: 


Channel  No. 
Present  Proposed 


Downs,  Kans . . . . .  231 


6.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  fili^  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  ffle 
comments  on  or  before  November  16, 
1981,  and  reply  comments  on  or  before 
December  8, 1981. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  ride  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission’s  Rules,  46  FR 11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  Ae  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  ffled  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303, 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i),  5(d)(1),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  §  0.281(b)(6)  of  the  Commission's  Rules, 
it  is  proposed  to  amend  the  FM  Table  of 


Assignments,  {  73.202(b)  of  the  Commission's 
Rules  and  Regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached.  Proponent(s)  will 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  assigned,  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  conunents.  (See  §  1.420(d)  of  the 
Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than^ 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments; 

Service.  Pursuant  to  applicable  procedures 
set  out  in  H  1.415  and  1.420  of  the 
Commission’s  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  be  served  on  the  person(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1420  (a),  (b)  and  (c)  of  the 
Commission’s  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  Action  1.420  of  the 
Commission’s  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or  other 
documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 


Public  Reference  Room  at  its  headquarters, 
1919  M  Street,  N.W.,  Washington,  D.C. 

[FR  Doc.  ei-27277  Filed  9-17-Sl;  8:45  am] 
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(BC  Docket  No.  81-627;  RM-391 1] 

FM  Broadcast  Station  in  Augusta  and 
Gardiner,  Maine;  Proposed  Changes  in 
Tabie  of  Assignments 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  the 
substitution  of  Class  C  FM  Channel  222 
for  Channel  221A  at  Augusta,  Maine, 
and  modification  of  the  Class  A  license 
to  specify  operation  on  the  Class  B 
channel,  in  response  to  a  petition  filed 
by  Sterling  Broadcasting  Corporation.  In 
addition,  we  are  proposing  the 
reassignment  of  Channel  282  from 
Augusta  to  Gardiner,  Maine,  to  reflect 
its  actual  use  there. 

OATES:  Comments  must  be  filed  on  or 
before  November  16, 1981,  and  reply 
comments  on  or  before  December  8, 

1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMA-nON: 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Augusta  and 
Gardiner,  Maine);  BC  Docket  No.  81-627, 
RM-3911;  notice  of  proposed  rule 
making. 

Adopted:  September  3, 1981. 

Released;  September  17, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  *  filed  by 
Sterling  Broadcasting  Corporation  ‘ 
(“petitioner”),  which  seeks  to  substitute 
Class  B  Channel  222  for  Channel  221A 
at  Augusta,  Maine,  and  modify  its 
license  on  Charmel  221A  for  Station 
WSCL  to  specify  operation  on  the  Class 
B  channel.  Althou^  Augusta  is  assigned 
Channel  282,  that  channel  is  presently 
being  used  at  Gardiner,  Maine  (under 
§  73.203(b),  of  the  Commission’s  Rules), 
and  we  are  proposing  to  reassign  the 
channel  to  reflect  its  actual  use  in  that 


'  Public  Notice  of  the  petition  was  given  on  June 
11. 1981,  Report  No.  1291. 

^  Sterling  Broadcasting  Corporation  is  the  licensee 
of  AM  Station  WRDO  and  FM  Station  WSCL. 
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community.  Petitioner  states  that  it  will 
apply  for  Ae  Class  B  channel,  if 
assigned.  No  oppositions  to  the  proposal 
were  received. 

2.  Augusta  (population  21,819),’  in 
Kennebec  County  (population  109,889), 
is  located  approximately  90  kilometers 
(57  miles)  northeast  of  Portland,  Maine. 

It  is  served  locally  by  full-time  AM 
Stations  WFAU  and  WRDO,  FM  Station 
WFAU  (Channel  267)  and  WSCL 
(Channel  221A),  licensed  to  the 
petitioner. 

3.  Petitioner  states  that  Augusta,  the 
capital  of  Maine,  is  a  unique  city, 
inasmuch  as  it  occupies  both  sides  of 
the  Kennebec  River,  withmost  industry 
and  businesses  on  the  west  bank. 
According  to  the  petitioner,  Augusta  is 
the  trading  center  for  more  than  100,000 
city  and  suburban  residents,  with 
tourism  being  a  substantial  economic 
factor.  Petitioner  claims  that  Augusta's 
population  has  increased  to  an 
estimated  22,300  persons  in  1981. 
Additionally,  the  petitioner  states  that 
the  proposed  Class  B  facility  would 
eliminate  the  current  intermixture  of 
Class  A  and  Class  B  chaimels  that  exists 
in  Augusta. 

4.  llie  study  submitted  by  the 
petitioner  shows  that  new  preclusion 
will  occur  on  Chaimels  223  and  224A  as 
a  result  of  the  proposed  assignment  of 
Channel  222  to  Augusta.  There  are  no 
communities  in  the  Channel  224A 
precluded  area,  and  one  community, 
Stonington,  Maine  (population  1,  291),  in 
the  Channel  223  precluded  area. 

Channel  249A  is  available  for 
assignment  to  Stonington.  Since 
petitioner  did  not  submit  a  Roanoke 
Rapids/Anamosa  study  and  Augusta 
has  a  Class  B  station,  we  are  assiuning 
that  no  hrst  FM  service  will  be  provided 
under  this  proposal. 

5.  Petitioner  has  shown  a  need  for  the 
Class  B  assignment,  inasmuch  as  it 
would  remove  the  intermixture  that 
presently  exists  at  Augusta.  We  are  also 
proposing  to  reassign  Channel  282  from 
Augusta  to  Gardiner,  Maine,  to  reflect 
its  actual  use  there.  Comments  are 
invited  on  the  proposal  to  amend  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Commission’s  Rules,  with  regaM  to  the 
following  communities: 


Channel  No. 


Augusta.  Maine _ _ 221  A,  267,  262  222,267 

Gardiner,  Maine . . . - . .  282 


6.  Since  Gardiner,  Maine,  is  located 
within  420  kilometers  (250  miles)  of  the 


^  Population  figures  are  taken  from  the  1980  U.S. 
Census. 


U.S.-Canadian  border,  Canadian 
concurrence  must  be  obtained. 

7.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

8.  Interested  parties  may  file 
comments  on  or  before  November  16. 
1981,  and  reply  comments  on  or  before 
December  8, 1981. 

9.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  ride  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See.  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
Sections  73.202(b).  73.504  and  73.606(b) 
of  the  Commission’s  Rules.  46  FR 11549, 
published  February  9, 1981. 

10.  For  further  information  concerning 
this  proceeding  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  fi’om  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  of  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4, 303, 48  stat..  as  amended.  1066. 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division. 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i],  5(d)(1),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  S  0.281(b)(6)  of  the  Commission's  Rules, 
it  is  proposed  to  amend  the  FM  Table  of 
Assignments,  S  73.202(b)  of  the  Commission's 
Rules  and  Regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached.  Proponent(s)  wiB 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 


former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  assigned,  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Coimterproposals  advanced  in  this 
proceeding  itwlf  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  §  1.420(d)  of  the 
Commission’s  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  hereiiL  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments; 

Service.  Pursuant  to  appUcable  procedures 
set  out  in  §S  1.415  and  1.42o  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
To  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  be  served  on  the  person(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §1.420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  §  1.420  of  the  Commission's 
Rules  and  Regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  ^  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street,  N.W.,  Washington,  D.C. 

(FR  Doc.  S1-Z7276  Filed  S-17-81;  8:45  amj 
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action:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
the  assignment  of  FM  Channel  244A  to 
Mountain  View,  Missouri,  as  its  first  FM 
channel,  in  response  to  a  petition  Hied 
by  R.  C.  Trieman. 

DATES:  Comments  must  be  filed  on  or 
before  November  16, 1981,  and  reply 
comments  must  be  filed  on  or  before 
December  8, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations,  (Mountain  View, 
Missiouri);  BC  Docket  No.  81-628,  RM- 
3888;  notice  of  proposed  rule  making. 

Adopted:  September  3, 1981. 

Released:  Se^mber  16, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  *  filed  by  R.  C. 
Trieman  (“petitioner”),  proposing  the 
assignment  of  Channel  244A  to 
Mountain  View,  Missiouri,  as  its  first 
FM  assignment.  Petitioner  states  that  he 
will  apply  for  the  channel,  if  assigned. 

No  oppositions  to  the  proposal  were 
received. 

2.  Mountain  View  (population  1,664)  * 
in  Howell  County  (population  28,807)  is 
located  approximately  144  kilometers 
(90  miles)  east  of  Springfield,  Missouri, 
it  has  no  local  broadcast  service. 

3.  Petitioner  asserts  that  Mountain 
View,  though  primarily  an  agricultural 
area,  is  economically  supported  by 
textile  manufacturing,  local  industry  and 
tourism.  He  claims  that  the  population 
has  increased  from  1,320  in  1970  to  1,655 
in  1980.  According  to  the  petitioner,  the 
proposed  station  would  fill  an  important 
community  need  for  coverage  of  general 
events,  special  news  items,  sports  and 
the  weather. 

4.  In  view  of  the  fact  that  the  proposed 
FM  assignment  could  provide  a  first 
local  aural  broadcast  service  to 
Mountain  View,  the  Commission 
proposes  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the 
Commission’s  Rules,  with  regard  to 
Mountain  View,  Missouri,  as  follows: 


'  Public  Notice  of  the  petition  was  given  on  April 
28. 1981,  Report  No.  1283. 

’Population  Tigures  are  taken  from  the  1980  U.S. 
Census. 


City 


Cliahnel  No. 
Present  Proposed 


Mountain  View,  Mo. 


244A 


5.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  November  16, 
1981,  and  reply  comments  on  or  before 
December  8, 1981. 

7.  Th.e  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
Sections  73.202(b),  73.504  and  73.606(b) 
of  the  Commission’s  Rules,  46  FR 11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303, 48  stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division. 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i),  5(d)(l],  303(g)  and  (r),  and  307(b]  of  the 
Communications  Act  of  1934,  as  amended, 
and  S  0.281(b)(6)  of  the  Commission's  Rules, 
IT  IS  PROPOSED  TO  AMEND  the  FM  Table 
of  Assignments,  §  73.202(b)  of  the 
Commission’s  Rules  and  Regulations,  as  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached.  Proponent(s)  will 
be  expected  to  answer  whatever  questions 


are  presented  in  initial  comments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  assigned,  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  §  1.420(d)  of  the 
Commission’s  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments: 

Service.  Pursuant  to  applicable  procedures 
set  out  In  §§  1.415  and  1.420  of  the 
Commission’s  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  be  served  on  the  person(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §1.420(a),  (b)  and  (c)  of  the 
Commission’s  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  Section  1.420  of  the 
Commission’s  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or  other 
documents  shall  be  furnished  the 
Commission. 

8.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission’s 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street,  N.W.,  Washington,  D.C. 

(FR  Doc.  81-27274  Filed  9-17-81;  8:45  am) 

BILUNG  CODE  6712-01-M 
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47  CFR  Part  73 

(BC  Docket  No.  81-630;  RM-39021 

FM  Broadcast  Station  in  Biliings, 

Mont;  Proposed  Changes  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  to  , 
assign  FM  Channel  279  to  Billings, 
Montana,  in  response  to  a  petition  filed 
by  Northern  Sun  Corporation.  The 
assignment  would  provide  Biliings  with 
a  fifth  commercial  FM  allocation. 

DATES:  Comments  must  be  filed  on  or 
before  November  16. 1981,  and  reply 
comments  must  be  filed  on  or  before 
December  8, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Broadcast  Bureau, 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments.  FM 
Broadcast  Stations.  (Billings,  Montana); 
BC  Docket  No.  81-630,  RM-3902;  notice 
of  proposed  rule  making. 

Adopted:  September  3, 1981. 

Released:  September  15. 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

1.  Northern  Sun  Corporation 
("petitioner”),  has  filed  a  petition  for 
rulemaking  *  seeking  assignment  of 
Channel  279  to  Billings,  Montana,  as 
that  community’s  fifth  commercial  FM 
allocation.  Petitioner  states  that  it  will 
apply  for  the  channel,  if  assigned  to 
Billings.  No  responses  to  the  petition 
have  been  file<i  and  the  channel  can  be 
assigned  in  compliance  with  the 
minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission’s  Rules. 

2.  Billings  (population  66,798), ’‘the 
seat  of  Yellowstone  County  (population 
108,035),  is  located  approximately  288 
kilometers  (180  miles)  southeast  of 
Helena,  Montana.  It  is  currently  served 
locally  by  three  fulltime  AM  stations 
(KBMY,  KGHL  and  KOOK),  two 
daytime-only  AM  stations  (KOYN  and 
KURL),  two  noncommercial  educational 
FM  stations  (KEMC  and  KRER),  and 
four  commercial  FM  stations  (KIDX. 
Channel  253,  KOOK,  Channel  275; 

KKOZ  Chaimel  246;  and  KYYA,  Channel 
227).  With  the  exception  of  Station 


'  Public  Notice  of  the  petition  was  given  on  June  4, 
1981.  Report  No.  1290. 

’Population  figures  are  extracted  from  the  1980 
U.S.  Census. 


KYYA,  the  remaining  commercial  FM 
stations  are  commonly  owned  by  three 
of  the  AM  facilities  licensed  to  Billings. 

3.  Petitioner  states  that  Billings  is  the 
wholesale,  retail,  medical  and 
transportation  center  for  eastern 
Montana  and  northern  Wyoming.  It 
alleges  that  its  1980  population 
increased  10.9  %  over  the  past  decade, 
while  that  of  Yellowstone  County 
increased  23%  during  the  same  period. 
Petitioner  anticipates  that  this  growth 
will  continue  due  largely  to  its  close 
proximity  to  various  large  energy- 
related  projects  in  the  area,  which, 
according  to  petitioner,  has  provided  a 
dramatic  increase  in  employment  in 
recent  years.  In  addition  to  the  aural 
facilities  licensed  to  the  community, 
communications  services  are  provided 
by  three  television  stations,  a  cable 
system  and  one  daily  newspaper. 

4.  If  Class  C  FM  Channel  279  is 
assigned  to  Billings,  preclusion  will 
occur  on  Chaimels  278  within  150  miles. 
279  within  180  miles,  280A  within  105 
miles,  281  within  65  miles,  and  282 
within  65  miles.  Petitioner  states  that 
with  the  exception  of  Laurel  Montana, 
suburb  of  Billings,  all  of  the  affected 
communities  containing  a  population  in 
excess  of  2,500  persons  presently  have 
FM  channels  allocated  to  thenu 

5.  As  petitioner  recognizes,  the 
request  for  a  fifth  commercial  FM 
assignment  to  Billings  exceeds  the 
popdation  guidelines  which  limits  a  city 
of  its  size  to  an  allotment  of  four  FM 
channels.  However,  as  the  Commission 
has  stated  on  numerous  occasions,  the 
population  guidelines  are  not  applied 
inflexibly,  and  assignments  exceeding 
the  guidelines  have  been  made  when  the 
preclusive  impact  of  the  assignment  is 
considered  insignificant.  With  the 
exception  noted  above,  channels  are 
presently  assigned  to  the  precluded 
communities.  Petitioner  should  state 
whether  any  FM  channel  is  available  at 
Laurel.  See,  Popular  Bluff,  Missouri,  BC 
Docket  No.  78-188, 45  Fed.  Reg.  21636, 
published  April  2, 1980;  North  Platte, 
Nebraska,  BC  Docket  No.  79-114, 44 
Fed.  Reg.  67866,  published  November  27, 
1979;  and  Waycross,  Georgia,  BC 
Docket  No.  79-149, 45  Fed.  Reg.  25606, 
published  April  16, 1980. 

6.  Since  Biliings  is  located  within  400 
kilometers  (250  miles)  of  the  U.S.- 
Canada  border,  the  proposed 
assignment  of  Chaimel  279  to  that 
community  requires  coordination  with 
the  Canadian  Government. 

7.  In  view  of  the  fact  that  the  proposed 
FM  channel  assignment  would  provide 
Biliings  with  a  fi^  commercial  FM 
service,  which  could  provide  an 
additional  broadcast  voice  in  the 
community,  the  Commission  proposes  to 


amend  the  FM  Table  of  Assignments, 
§  73.202(b)  of  the  Rules,  as  follows: 


Ctiannel  No. 

City  - 

Present  Proposed 


Billings.  Moot _  227.  246.  253,  227,  246.  2S3.  275. 

and  275.  and  279 


8.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

9.  Interested  parties  may  file 
comments  on  or  before  November  16, 
1981,  and  reply  comments  on  or  before 
December  8, 1981, 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  ride  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
Sections  73,2(p(b),  73.504  and  73.606(b) 
of  the  Commission’s  Rules,  46  FR 11549, 
published  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Nancy  Joyner, 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written]  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303, 48  stat.,  as  amended,  1066. 1062; 
47  U.S.C  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal 

Acting  Chief,  Policy  and  Rules  Division. 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i),  5(d)(1),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  §  0.281(b)(6)  of  the  Commission's  Rules, 
IT  IS  PROPOSED  TO  AMEND  the  FM  Table 
of  Assignments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached. 
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2.  Showings  Required.  Comments  are 
invited  on  the  proposaUs)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached.  Proponent(s)  will 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  assigned,  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  §  1.420(d)  of  the 
Commission’s  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposalfs)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments: 

Service.  Pursuant  to  applicable  procedures 
set  out  in  §S  1.41S  and  1.420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  be  served  on  the  person(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  $  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  Action  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or  other 
documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street,  N.W.,  Washington,  D.C. 

|FR  Doc.  Sl-27275  Filed  9-17-81;  8:45  am) 

BILUNO  CODE  e712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Chapter  I 

Back  Bay  National  Wildlife  Refuge, 
Virginia  Petition  for  Rulemaking  and 
Request  for  Comments 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Petition  for  rulemaking  and 
request  for  comments. 

SUMMARY:  The  Fish  and  Wildlife  Service 
has  received  a  petition  for  rulemaking 
from  Messrs.  Ronald  A.  Zumbrun, 
Raymond  M.  Momboisse,  and  Sam 
Kazman  on  behalf  of  the  Virginia 
Wildlife  Federation  and  the  Pacific 
Legal  Foundation  to  extend  access 
privileges  across  the  Back  Bay  National 
Wildlife  Refuge  to  qualified  part-time 
residents  of  the  Outer  Banks.  This  notice 
publishes  the  petition  and  seeks 
comments  on  the  suggested  regulatory 
revision. 

DATES:  Written  comments  will  be 
accepted  until  November  17, 1981. 
ADDRESS:  Comments  should  be  sent  to 
William  C.  Reffalt,  Chief,  Division  of 
Refuge  Management,  U.S.  Fish  and 
Wildlife  Service,  18th  and  C  Streets. 

NW.,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Refialt,  Chief  Division  of 
Refuge  Management,  U.S.  Fish  and 
Wildlife  Service,  18th  and  C  Streets, 

NW.  Washington,  D.C.  20240  (202)  343- 
4791. 

SUPPLEMENTARY  INFORMAHON:  The 

primary  author  of  this  notice  is  Ronald 
L.  Fowler,  Division  of  Refugee 
Management,  U.S.  Fish  and  Wildlife 
Service.  Department  of  Interior, 
Washington,  D.C.  20240,  Phone  202-343-^ 
4305.  This  petition  is  being  considered  in 
accordance  with  the  provisions  of  43 
CFR  14.6.  In  accordance  with  43  CFR 
14.10(d),  notice  of  this  petition  is  being 
published  in  the  Federal  Register  to  aid 
in  its  consideration. 

On  May  28, 1980,  (45  FR  35823), 
regulations  limiting  vehicular  access 
across  the  Back  Bay  National  Wildlife 
Refuge  were  published.  On  August  7. 
1980,  (45  FR  52391),  the  regulations  were 
amended  to  incorporate  the  provisions 
of  Pub.  L  96-315  (94  Stat.  957)  which 
defined  the  term  “eligible  applicant”  to 
include  all  full-time  residents  who  can 
furnish  adequate  proof  of  residence 
commencing  prior  to  December  31, 1979, 
on  the  Outer  Banks  from  the  refuge 
boundary  south  to  and  including  the 
village  of  Corolla,  North  Carolina.  That 
provision  of  law  was  intended  to 
enlarge  the  scope  of  the  Service's  Back 


Bay  access  regulations.  Thus,  any  time 
the  Service  issues  regulations  governing 
access  through  the  refuge,  at  least  those 
persons  furnishing  adequate  proof  of 
residence  commencing  prior  to 
December  21, 1979,  shall  be  granted 
access  regardless  of  whatever  other 
class  of  property  owners  is  granted 
access. 

The  petition  requests  that  the 
regulations  currently  in  effect  be 
ameqded  as  follows: 

1.  Change  the  boundary  line  in 

§  26.34(a)(1)  to  include  Whalehead; 

2.  Renumber  §  26.34(a)(2)  to  (a)(3),  and 
add  the  following  new  section  (a)(2): 

Owners  of  improved  property  as  of 
September  15, 1981,  in  the  area  described  in 
subsection  (a)(1).  Only  one  permit  will  be 
issued  per  family;  and 

3.  Insert  the  following  after  the  first 
sentence  of  section  26.34(c): 

Permitted  vehicles  of  all  other  improved 
property  owners  shall  be  limited  to  sixty  one¬ 
way  trips  per  year. 

The  petition  also  includes  five  (5) 
attachments  which  are  available  from 
the  Division  of  Refuge  Management  at 
the  above  address.  'The  petition  follows: 

Dated:  September  15, 1981. 

).  Craig  Potter, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

Petition  to  the  Secretary  of  the  Interior 
To  Allow  Part-Ume  Residential  Access 
Through  Back  Bay  National  Wildlife 
Refuge 

Introduction 

The  Virginia  Wildlife  Federation 
(VWF)  and  Pacific  Legal  Foundation 
(PLF)  hereby  petition  the  Secretary  of 
the  Interior  to  allow  limited  access 
through  the  Back  Bay  Refuge  for  part- 
time  residents  of  the  Outer  Banks.  This 
petition  is  filed  pursuant  to  5  U.S.C. 
553(e),  as  implemented  by  the 
Department  of  the  Interior  in  43  CFR  14.6 
(1980). 

The  access  which  these  residents  had 
previously  enjoyed  was  terminated  by 
the  Fish  and  Wildlife  Service  (FWS)  on 
January  1, 1980.  FWS,  Interim  Rule,  44 
FR  72161  (Dec.  13, 1979).  Requests  to 
reinstate  this  access  were  denied  in  May 
1980.  FWS  Final  Rule,  45  FR  35823  (May 
28, 1980).  For  the  reasons  set  forth 
below,  we  subhiit  that  this  decision 
should  be  reconsidered. 

Identity  of  Petitioners 

VWF,  founded  in  1939,  is  the  oldest 
and  largest  environmental  organization 
in  Virginia.  It  has  over  17,000  members 
and  has  been  involved  in  numerous 
issues  dealing  with  the  protection  of 
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natural  resources.  VWF  supports  the 
concept  of  multiple  use  for  public  lands 
when  those  uses  will  not  degrade  the 
resource.  VWF  members  have  enjoyed 
the  Back  Bay  Refuge  for  many  years, 
and  a  number  of  them  live  on  the  Outer 
Banks. 

PLP  is  a  nonprofit  public  interest 
organization  which  has  participated  in 
past  proceedings  involving  Back  Bay 
access.  PLF  represented  an  Outer  Banks 
residents  association  as  amicus  curiae 
in  National  Audubon  Society  v.  Kleppe. 
Civil  No.  76-589-N  (E.D.  Va.,  dismissed 
as  moot,  April  5. 1977).  ' 

Background 

From  the  time  of  its  acquisition  by  the 
United  States  in  1938  until  1972.  the 
Back  Bay  Refuge  beach  in  Virginia  was 
open  to  unrestricted  vehicular  traffic. 
Rapidly  increasing  traffic  levels  led 
FWS  to  institute  a  permit  system  in 
1973,  which  generally  limited  access  to 
nil-time  Outer  Banks  residents  and 
qualiffed  conunercial  ffshermen.  In  1976, 
access  was  extended  to  qualiffed 
improved  property  owners,  but  FWS 
announced  its  intent  to  terminate  all 
access  at  the  end  of  1979.  FWS,  Public 
Access.  41  FR 12889  col.  3  (1976). 

In  its  1980  rule  making,  the  agency 
reversed  this  decision  in  part,  allowing 
access  for  qualiffed  permanent  residents 
to  continue.  Access  for  part-time 
residents  was.  however,  terminated.  In 
July,  1980,  Congress  extended  Back  Bay 
access  by  law  to  13  full-time  resident 
families  who  did  not  qualifty.  under  the 
agency’s  regulations.  Pub.  L  No.  96-315, 

§  3. 94  Stat.  958  (1980). 

For  the  reasons  set  forth  below,  we 
request  that  FWS  extend  access  as  well 
to  qualiffed  part-time  residents  of  the 
Outer  Banks. 

Proposed  Regulations 

The  special  regulations  governing 
access  to  Back  Bay  are  promulgated 
under  50  CFR  Part  26  and  are  published 
in  45  FR  35826  (1980).  We  request  that 
these  special  regulations  be  amended  as 
follows: 

1.  Change  the  boimdary  line  in 

§  26.34(a)(1)  to  included  Whalehead; 

2.  Renumber  S  26.34(a)(2)  to  (a)(3).  and 
add  the  following  new  jiaragraph  (a)(2): 

Owners  of  improved  property  as  of 
September  15, 1981.  in  the  area  described  in 
subsection  (a)(1).  Only  one  permit  will  be 
issued  per  family;  and 

3.  Insert  the  following  after  the  first 
sentence  of  §  26.34(c): 

Permitted  vehicles  of  all  other  improved 
property  owners  shall  be  limited  to  sixty  one¬ 
way  trips  per  year. 


Limited  Access  for  Part-Time  Residents 
is  Compatible  With  the  Purposes  of  the 
Refuge 

Under  16  U.S.C.  668dd(d)(l)(A).  the 
Secretary  of  the  Interior  is  authorized  to 

permit  the  use  of  any  area  within  the 
(National  Wildlife  Reftige]  System  for  any 
purpose,  including  *  *  *  access  whenevm*  he 
determines  that  such  uses  are  compatible 
with  the  major  purposes  for  which  such  areas 
were  established  •  *  • 

FWS  has  itself  recognized  that  limited 
access  can  be  compatible  with  the 
purposes  of  Back  ^y  Refuge.  When  the 
agency  decided  to  continue  the  permit 
program  for  permanent  residents,  it 
stated: 

We  believe  that  such  use  is  compatible 
with  the  purposes  for  which  the  refuge  was 
established.  45  FR  35824  col.  3  (1980). 

The  additional  access  that  this 
petition  seeks  would  not  add 
substantially  to  existing  traffic  through 
the  Back  Bay  Refuge.  The  impact  of  that 
traffic,  moreover,  is  itself  not 
environmentally  signiffcant.  These 
points  are  addressed  below. 

I 

Limited  Vehicular  Traffic  has  no 
Significant  Environmental  Impact  on  the 
Refuge 

FWS’s  ffnding  of  compatibility  for  the 
limited  beach  traffic  which  it  has 
allowed  is  amply  supported  by  scientific 
evidence.  The  two  major  concerns 
regarding  such  traffic  are  its  effects  on 
beach  erosion  and  refuge  wildlife.  But 
studies  of  both  the  Back  Bay  beach  and 
similar  beaches  demonstrate  the 
insigniffcant  environmental  impact  of 
controlled  vehicular  traffic,  and  these 
ffndings  are  supported  by  the  agency’s 
actual  experience  with  such  traffic  in 
the  refuge. 

A.  Limited  Traffic  does  not  Damage  the 
Refuge  Beach 

In  its  natural  state,  the  Back  Bay 
beach  is  not  a  stable,  unchanging  entity. 
Rather,  it  is 

“one  of  the  earth’s  most  dynamic 
environments.  The  beach  *  *  *  is  ever 
changing  and  ever  migrating,  and  we  now 
know  that  it  does  so  in  accordance  with  the 
earth's  natural  laws.  The  natural  laws  of  the 
beach  control  a  beautiful,  logical 
enviroiunent  that  builds  up  when  the  weather 
is  good,  and  strategically  (but  only 
temporarily)  retreats  when  confronted  by  big 
storm  waves."  O.  Pilkey,  )r.,  W.  Neal,  and  O. 
Pilkey,  Sr..  From  Currituck  to  Calabash: 
Living  with  North  Carolina's  Barrier  Islands 
31  (1978). 

Because  of  this  dynamic  condition, 
sand  disturbances  in  the  intertidal  zone 
due  to  traffic  are  not  permanent 
intrusions  into  otherwise  static 


environment  They  are  exceedingly 
temporary,  and  have  no  lasting  impact 
at  all.  The  authors  of  an  extensive  study 
of  Cape  Cod  National  Seashore  stated: 

“Of  the  various  ecosystems  studied,  the 
most  naturally  variable  and  therefore  the 
most  resistant  to  long  term  vehicle  impact 
appears  to  be  the  intertidal  ocean  beach  *  *  * 
The  continuous  change  from  sand  transport 
during  tidal  cycles,  as  well  as  annual  and 
storm  induced  beach  cycles,  made  analysis  of 
ORV  (off-road  vehicle)  impacts  very  difficult 
and  of  questionable  reliability.  Therefore,  no 
definite  conclusion  could  be  drawn  regarding 
long  term  impact  other  than  that  natural 
changes  appeared  to  overwhelm  vehicle 
effects  of  this  particular  beach. "  Godfrey. 
Leatherman  &  Buckley,  Impact  of  Off -Road 
Vehicles  on  Coastal  Ecosystems,  in 
Proceedings  of  the  Symposium  on  Technical 
Environmental  Socioeconomic  and 
Regulatory  Aspects  of  Coastal  Zone  Planning 
and  Management  581,  588  (1978)  (emphasis 
added). 

Given  the  similar  dynamic  nature  of 
the  Back  Bay  beach,  this  finding  is  fully 
applicable  here. 

An  extensive  sand  compaction  study 
at  Back  Bay  disproved  the  possibility 
that  traffic  leads  to  increased  intertidal 
beach  erosion.  To  the  contrary,  the 
study  found  that  the  shear  strength  of 
the  sand  in  the  trafficked  areas  is 
increased  due  to  the  compacting  effect 
of  the  vehicles,  thus  improving  the 
beach’s  ability  to  resist  natur^  erosion. 

“The  findings  *  *  *  indicate  shear  strength 
was  significantly  increased,  in  the  vast 
majority  of  cases,  by  vehicular  traffic  within 
both  study  sites  (Back  Bay  and  False  Cape 
State  Park).  The  increase  in  shear  strength 
would  permit  the  beach  sand  to  withstand 
higher  shear  stresses  before  displacing.  ”  J. 
Cross  &  P.  Crowley,  A  Statistical  Evaluation 
of  the  Effects  of  Vehicular  Traffic  on  Beach 
Shear  Strength  and  the  Migration  of  Juvenile 
Ghost  Crabs  14  (Oct.  20, 1979)  (emphasis 
added). 

“Consequently,  vehicular  traffic  within  the 
Back  Bay  beach  area  is  not  causing  the 
erosion  of  this  beach.  Rather,  it  is  helping  to 
slow  down  the  process  by  more  firmly 
compacting  the  beach,  thereby  making  it 
more  difficult  for  incoming  wave  energies  to 
displace  the  sediment"  Letter  from  Randall 
S.  Spencer,  Professor  of  Geophysical 
Sciences,  Old  Dominion  University,  to  Walter 
].  Leveridge  at  2  (Oct  29, 1979)  (Attachment 
No.  1). 

These  findings  were  cited  by  Senator 
Helms  when  he  introduced  the 
legislation  which  led  to  the  expansion  of 
permanent  resident  access  in  1980. 126 
Cong.  Rec.  S7095  (daily  ed.  June  16, 
1980). 

When  FWS  previously  considered  the 
Cross  and  Crowley  study,  it  did  not 
disagree  with  the  specific  findings  of 
those  investigators.  Instead,  the  agency 
pointed  to  issues  not  addressed  by  the 
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study,  such  as  incidents  of  traffic  on 
foredune  slopes  and  behind  the  dunes, 
which  according  to  FWS  occur  at 
monthly  high  tide  ranges.  45-FR  35825 
col.  1-2.  But  FWS  did  not  give  any 
indication  of  the  frequency  of  such 
incidents,  the  severity  of  any  dtunage 
resulting  from  them,  or  extent  to  wUch 
permit  holders  are  responsible  (as 
opposed  to  drivers  illegally  on  the  beach 
altogether).  Under  Section  26.34(b),  such 
travel  is  illegal.  We  believe  that  permit 
holders  in  general  fully  comply  with  the 
agency’s  restrictions  on  travel  routes.  As 
the  President  of  VWF  stated  in  1979, 

“not  one  caseuf  documented  degradation 
of  the  Refuge  has  occurred  during  the  limited 
access  provided  to  permanent  residents  and 
improved  property  owners.”  Letter  from 
Walter  J.  Leveridge  to  Regional  FWS  Director 
Howard  N.  Larsen  at  2  (Dec.  18, 1979) 
(Attaohment  No.  2). 

Moreover,  to  the  extent  that  such 
incidents  of  illegal  travel  do  occur,  their 
incidence  is  small  and  their  impact  is 
minor — so  minor,  in  fact,  that  it  was 
fully  acceptable  to  FWS  at  one  time. 
When  the  agency  first  liberalized  the 
access  restrictions  in  1976,  it  stated: 

“Current  travelers  generally  wait  for 
receding  or  low  tides,  concentrating  travel 
away  firom  the  dunes,  thus  reducing  the 
impact."  FWS,  Final  Environmental 
Assessment'  Alternative  Beach  Access 
Regulations,  Back  Bay  National  Wildlife 
Refuge  at  26  (1976)  (hereinafter  1976  ElA). 

Finally,  if  incidents  of  illegal  travel  do 
pose  a  significant  problem,  ffien  that 
problem  can  be  more  effectively  solved 
by  means  other  than  categorically 
denying  permits.  The  coincidence  of 
high  tide  ranges  with  permitted  travel 
periods  is  fully  predictable.  E.g.,  1976 
EIA  at  26.  Travel  during  such  times 
could  be  diverted  to  either  of  the  two 
dike  roads  which  nm  through  the 
refuge.^ 

B.  Limited  Traffic  does  not  Significantly 
Affect  Refuge  Wildlife 

The  impact  of  controlled  beach  traffic 
on  wildlife  is  similarly  insignificant.  The 
Godfrey  study  (page  5  supra]  states  that 
the  mere  proximity  of  beach  traffic  does 
not  in  itself  adversely  affect  the 
hatchability  of  shorebird  eggs;  to  the 
extent  that  there  is  any  loss  of  eggs  and 
chicks  due  to  direct  vehicle  contact,  this 
can  be  practically  eliminated  by  such 


*  The  minimal  impact  of  such  a  diversion  is 
evidenced  by  the  recent  decision  of  FWS  to  allow 
the  State  of  Virginia  to  haul  6000  tons  of  gravel  over 
these  roads  to  False  Cape  Park.  See  FWS, 
Environmental  Assessment'  Use  of  Dike/Road  on 
Back  Bay  National  Wildlife  Refuge  for  hauling 
Gravel  to  False  Cape  State  Park  (May,  1981).  Given 
this  minimal  impact,  the  agency  should  consider 
using  these  roads,  rather  than  the  beach,  as  the 
regular  route  for  permit-holder  traffic  as  well. 


protective  measures  as  closure  of 
nesting  areas.  Id.  at  594.  “When  nesting 
colonies  are  protected  by  fences,  and 
drivers  obey  the  rules,  ORV  impact  on 
birds  can  be  minima  *  *  *”  Id.  at  595.  In 
fact,  pedestrian  access  may  pose  a  far 
greater  danger  to  shorebirds  than  does 
traffic: 

“[B]irds  can  acclimate  to  vehicles  passing 
very  close  to  their  nests,  but  would  flush 
when  persons  or  dogs  approached.  *  *  * 

[T]he  greatest  disturbance  to  the  birds  occurs 
when  people  stop  their  vehicles  and  walk 
over  to  the  colony,  or  when  they  walk  up  the 
beask.  Free-running  pete  that  enter  the 
colony  can  cause  more  harm  than  hudreds  of 
vehicles  passing  around  the  enclosure.”  Id. 

The  Cross  and  Crowley  study 
similarly  found  that  “tire  tracks  should 
not  present  a  barrier  to  juvenile  ghost 
crab  migration.”  Cross  &  Crowley,  supra 
at  15. 

These  studies  do  not,  of  course, 
answer  every  conceivable  question 
regarding  the  impact  of  limited  traffic  on 
beach  wildlife.  But  they  do  strongly 
suggest  that  this  impact  is  minimal.  The 
experience  of  FWS  with  controlled  Back 
Bay  traffic  over  the  past  few  years  fully 
supports  this. 

n 

The  Extension  of  Access  to  Part-Time 
Residents  Would  not  Significantly 
Increase  Current  Total  Beach  Traffic 

Approximately  36  permits,  each 
allowing  two  round  trips  daily,  will  be 
issued  ^s  year  to  permanent  residents 
under  existing  legislation  and  rules.  This 
will  allow  over  26,000  round  trips  per 
year  (36X2x365  days).  An  extension  of 
access  to  qualified  seasonal  residents 
would  add  no  more  than  about  150 
families,  each  of  whom  would  be 
entitled  to  only  30  round  trips  per  year. 
Tfris  would  constitute  an  increase  of 
only  4500  allowable  round  trips  per 
year.  In  effect,  access  for  part-time 
residents  would  increase  the  total 
allowable  beach  traffic  by  less  than  18 
percent.  This  is  not  a  substantial 
amount. 

The  actual,  as  opposed  to  potential, 
increase  would  be  far  less  than  this. 
From  1977  to  1979,  actual  beach  traffic 
was  less  than  25  percent  of  the 
allowable  amount.  The  recorded 
average  for  those  years  was  5,029  round 
trips,  even  though  20,500  trips  were 
allowed.*  Thus,  even  if  every  part-time 
permit  holder  makes  every  allowable 
trip,  it  is  almost  certain  that  the  total 


*  The  number  of  recorded  round  trips  was;  1977- 
5480;  1978-4877;  1979-4731  (the  1979  figure  is 
extrapolated  from  the  available  data  for  the  first 
eight  months  of  that  year).  The  data  is  from 
information  contained  in  a  letter  from  Refuge 
Manager  Glen  W.  Bond,  )r.  to  Merville  Litton  (Sept 
7, 1979)  (Attachment  No.  3). 


traffic  will  still  be  far  below  the  level 
which  is  presently  permitted  by  FWS. 

Any  extension  of  access  poses  the 
possibility  that  it  will  lead  to  additional 
extensions  in  the  future,  eventually 
producing  an  intolerable  situation 
similar  to  that  which  existed  in  the  early 
seventies.  The  mere  existence  of  this 
possibility,  however,  is  not  a  ground  for 
dismissing  all  requests  for  access 
whatsoever.  FWS  has  had  experience 
with  both  compatible  and  incompatible 
levels  of  traffic  in  the  past,  and  it  knows 
the  difference  between  the  two.  The 
agency’s  experience  and  knowledge  is 
the  best  safeguard  against  any  repetition 
of  imcontroUed  refuge  traffic. 

The  boundary  change  which  we  have 
requested,  from  Corolla  to  Whalehead, 
would  encompass  a  small  number  of 
individuals  who  have  previously  been 
excluded  firom  permits.  Recognizing  that 
some  cut-ofi  date  must  be  imposed  in 
order  both  to  control  traffic  and  to  know 
the  number  of  permits  at  issue,  we  have 
proposed  September  15, 1981.  That  date 
would  allow  those  few  families  on  the 
verge  of  building  homes  to  do  so,  but  it 
would  not  significantly  increase  the 
total  number  of  families  qualifying  for 
permits.  Should  FWS  find  that 
considerations  of  traffic  control  require 
some  other  cut-off  date,  there  is  no 
obstacle  to  incorporating  such  a  date 
into  the  regiilations. 

The  main  issue,  however,  is  that  some 
form  of  access  for  part-time  residents  be 
allowed.  ’The  hardships  currently 
imposed  on  these  residents  are  frlly 
documented  in  the  numerous  individual 
letters  sent  by  them  to  this  agency.  The 
distance  they  must  travel  to  reach  their 
homes  has  been  increased  fourfold,  and 
these  homes  are  subject  to  a  much 
greater  risk  of  vandalism  because  of  the 
resulting  prolonged  absences  of  their 
occupants.  The  agency’s  past  response 
to  this  issue,  that  vandalism  would 
occur  anyway  (45  FR  35825  col.  1), 
simply  misses  the  point. 

Conclusion 

“[T]he  issues  of  ORV  impact  on  the 
environment  have  frequently  centered 
around  emotional  stands  taken  by 
opponents  and  proponents  alike.” 
Godfrey,  supra  at  582.  FWS  has  steered 
clear  of  such  emotionalism  in  the  past 
by  refusing  to  allow  unlimited  traffic  on 
the  Back  Bay  Refuge  beach  and  by  more 
recently  refusing  to  shut  off  access 
entirely.  The  moderate  extension  of 
access  which  we  have  requested  would 
greatly  benefit  part-time  residents;  at 
the  same  time  it  would  not,  as  shown, 
have  any  substantial  adverse  impact  on 
the  refuge  environment.  For  these 
reasons,  and  for  the  reasons  set  forth  in 
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the  other  letters  and  requests  received 
by  FWS  on  this  issue,  this  petition 
should  be  granted. 

Dated:  July  1, 1981. 

Respectfully  submitted, 

Ronald  A.  Zumbrun,  Raymond  M. 
Momboisse,  Sam  Kazman, 

Pacific  Legal  Foundation.  1990 M  Street, 

N.  W.,  Suite  550  Washington,  D.C  20036, 
Telephone:  (202)  466-2686. 

By;  Sam  Kazman, 

Attorneys  for  Petitioners,  Virginia  Wildlife 
Federaation,  and  Pacific  Legal  Foundation. 

|FR  Ooc.  81-27213  Filed  9-17-81;  8:45  am| 

BILLING  CODE  4310-55-M 


50  CFR  Parts  13, 14, 16,  and  17 
Wildlife  and  Plants;  Permit  Regulations 

agency:  Fish  and  Wildlife  Service, 
Interior 

action:  Proposed  rule. 


summary:  The  Service  proposes  to 
revise  certain  parts  of  50  CFR  which 
address  permits  for  wildlife  and  plants. 
The  proposal  contains  three  distinct 
segments:  (1)  Consolidation  and 
simplification  of  permit  requirements. 
The  regulations  contain  permit 
requirements  which  are  redundant  and 
in  some  cases  unnecessary.  This 
confuses  applicants,  makes  for 
complicated  application  procedures  and 
generates  excessive  paperwork. 
Unnecessary  or  redundant  sections 
would  be  deleted  as  part  of  an  ongoing 
effort  to  make  permit  procedures  more 
understandable  to  the  public.  (2) 
Codification  of  the  schedule  of  permit 
application  fees.  The  fee  schedule  as 
codified  is  outdated,  leaving  permit 
applicants  confused  as  to  when  a  fee  is 
required  and  how  much.  There  have 
been  requests  from  the  public  to 
implement  the  fee  schedule  through  the 
rulemaking  process.  A  $25  application 
fee  would  be  required  for  all  permits, 
certificates,  licenses  and  registration 
except  for  certain  nonstandard  fees: 
import/export  licenses — $50;  marine 
mammal  permits — $100;  migratory  bird 
and  eagle  permits — none.  (3) 
Implementation  of  a  formal  appeals 
procedure.  Permit  applicants  whose 
applications  are  denied  and  permittees 
whose  permits  are  modified,  suspended 
or  revoked  currently  have  no  defined 
avenue  for  appeal.  Applicants  do  not 
know  how  to  appeal  a  permit  decision, 
and,  because  there  is  no  defined 
procedure  for  the  Service,  appeals  are 
not  handled  consistently.  This 
rulemaking  would  establish  a  formal 
appeals  procedure.  If  the  reviewing 
office  cannot  grant  the  appeal,  it  would 


submit  the  request  to  an  Appeals  Board 
according  to  specific  procedures  for 
independent  review. 
date:  All  revelant  comments  on  this 
proposed  rule  received  by  October  30. 
1981  will  be  considered  in  developing 
the  final  rule. 

ADDRESSES:  Please  address 
correspondence  to  the  Director,  Fish  and 
Wildlife  Service,  Federal  Wildlife  Permit 
Office,  Washington,  D.C.  20240. 
Information  on  this  amendment  is 
available  for  review  during  business 
hours  of  7:45  a.m.  to  4:15  p.m.,  Monday 
through  Friday  in  Room  605, 1000  N. 

Glebe  Road,  Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Batky.  Staff  Biologist, 

Federal  Wildlife  Permit  Offfce,  Fish  and 
Wildlife  Service,  Washington,  D.C. 

20240  (703/235-1903). 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Wildlife  Permit  Office  has  been 
charged  with  reviewing  and  improving 
the  Service’s  permit  program.  Although 
this  is  an  ongoing  project  in  addition  to 
permit  processing,  more  emphasis  will 
be  placed  on  review  and  improvement 
in  the  next  year. 

The  Service  published  a  Notice  of 
Intent  in  the  April  16, 1981  Federal 
Register  (46  FR  22243)  in  which  it 
solicited  comments  on  the  proposal  to 
consolidate  and  simplify  the  permit 
requirements.  In  error,  the  notice 
implied  that  all  applications  for  permits 
issued  by  the  Service  be  submitted  to 
the  Federal  Wildlife  Permit  Office.  This 
is  NOT  the  intent  of  the  Service.  'This 
proposal  in  no  way  intends  to  reassign 
responsibilities  for  issuing  permits 
within  the  Service. 

Most  comments  received  in  response 
to  the  Notice  of  Intent  were  submitted 
by  State  fish  and  game  agencies  which 
disapproved  of  centralizing  issuance  of 
wildlife  permits.  They  argued  that  a 
central  office  would  not  be  attentive  to 
regional  needs  or  those  of  special 
applicants.  Regional  permitting 
authorities  are  more  likely  to 
understand  local  situations  and 
therefore  to  identify  information 
necessary  for  deciding  on  issuance  or 
denial  of  an  individual  permit 
application.  Regional  authorities  could 
more  directly  help  applicants  to  provide 
all  the  pertinent  information  and 
eliminate  general  information  which 
may  not  apply  in  an  individual  case. 

These  comments  are  consistent  with 
the  experience  of  the  Federal  Wildlife 
Permit  Office,  that  individual  situations 
require  individual  attention  and  that  this 
is  best  provided  at  the  local  level. 

In  the  past  few  months  there  have 
been  two  significant  changes  in  the 
Service’s  permit  programs.  'The  first 


began  in  October  1980  when  a  Letter  of 
Authorization  (LOA)  system  was 
implemented.  'Die  Convention  on 
International  Trade  in  Endangered 
Species  (CITES)  requires  an  original 
document  be  issued  for  each  shipment 
of  listed  wildlife.  Stamped  copies  of  6- 
month,  multiple  shipment  re-export 
certificates  are  no  longer  acceptable  to 
some  foreign  countries  party  to  CITES. 

For  the  protection  of  U.S.  exporters,  the 
U.S.  Management  Authority  had  to 
develop  a  system  whereby  an  original 
dociunent  specific  to  the  wildlife  in  each 
shipment  would  be  issued  by  a  U.S.  Fish 
and  Wildlife  Service  (FWS)  officer. 

After  considerable  effort,  we 
implemented  the  LOA  system. 

Under  the  previous  system,  an 
exporter  would  obtain  a  6-month 
certificate  fiom  the  Federal  Wildlife 
Permit  Office.  For  each  shipment  the 
exporter  would  copy  the  certificate, 
enter  on  the  copy  the  identity  of  the 
animals  to  be  shipped,  bring  everything 
to  the  port  for  inspection,  have  the 
certificate  copy  validated  by  a  FWS 
inspector,  and  make  the  shipment. 

Under  the  LOA  system,  an  exporter 
obtains  a  2-year  LOA  fiom  the  Federal 
Wildlife  Permit  Office  (instead  of  four  6- 
month  certificates).  For  each  shipment 
the  exporter  bring  his  LOA  or  a  copy  to 
the  port  identifies  the  animals  to  be 
shipped  to  a  FWS  agent  who  enters  their 
identity  on  a  permit  specific  to  the 
shipment  proceeds  to  the  inspector  for  - 
validation  of  the  permit  and  makes  the 
shipment.  It  is  suggested  that  the 
exporter  contact  FWS  seven  days  prior 
to  shipment  to  ensure  availability  of 
agents  and  inspectors.  However,  in  most 
cases  shipment  is  made  the  same  day 
the  exporter  applies  for  the  permit, 
provided  the  exporter  arrives  at  a 
reasonable  time  of  day. 

The  main  differences  under  the  LOA 
system  are  that  (1)  the  exporter  has  less 
contact  with  the  Federal  Wildlife  Permit 
Office,  (2)  the  exporter  has  €m  original 
export  document  specific  to  the 
shipment  instead  of  a  stamped  copy  and 
(3)  the  FWS  agent  at  the  port,  instead  of 
the  exporter,  enters  the  identity  of  the 
wildlife  on  the  export  document.  The 
alternative  to  the  LOA  system  is  to  have 
the  exporter  apply  to  the  Federal 
Wildlife  Permit  office  in  Washington  for 
a  specific  permit  for  each  shipment. 
Processing  time  for  this  type  of  permit 
has  recently  averaged  50  days.  The 
exporter  would  have  to  identify  the 
animals  to  be  shipped  in  the  application 
and  still  have  the  shipment  inspected 
and  permit  validated  prior  to  export. 

The  LOA  system  is  more  efficient  than 
this  alternative,  requires  less  contact 
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with  the  Federal  Wildlife  Permit  Office 
and  fulhlls  the  requirements  of  CITES. 

In  May  1980,  authority  to  issue 
Exception  to  Designated  Port  permits  (50 
CFR 14)  was  delegated  to  the  Special 
Agents  in  Charge  of  the  District  Offices 
of  the  Division  of  Law  Enforcement.  The 
main  reasons  for  doing  so  are  exactly 
the  ones  offered  as  comments  in 
response  to  the  April  16  Federal  Register 
notice:  that  regional  permitting 
authorities  are  more  likely  to 
understand  and  be  responsive  to  local 
situations.  Although  Exception  to 
Designated  Port  permits  may  still  be 
issued  by  the  Federal  Wildlife  Permit 
OfHce  in  conjuction  with  other 
authorizations,  we  expect  that  the 
majority  will  be  handled  at  the  more 
local  level. 

Additional  permit  areas  which  may  be 
simplified  or  consolidated  will  be 
addressed  in  the  upcoming  review. 

There  are,  however,  certain  items  in  the 
permit  system  that  can  be  improved 
now.  These  include  elimination  of 
unnecessary  application  and  report 
requirements,  codification  of  the  fee 
schedule  and  implementation  of  a 
formal  appeal  procedure. 

Elimination  of  Unnecessary 
Requirements 

Some  of  the  regulatory  requirements 
for  permits  have  proved  unnecessary  or 
unwieldy  and  their  elimination  will 
improve  the  permit  system.  These 
relations  are  found  in  Parts  10  through 
23  of  50  CFR. 

Section  13.11  would  be  revised  to 
indicate  that  the  application  must  be 
submitted  in  writing  on  a  Service  form 
(Form  3-200),  update  the  addresses 
where  applications  should  be  forwarded 
and  provide  a  realistic  notice  of  when 
applications  should  be  submitted. 
Almost  all  applications  now  received  by 
the  Service  are  on  the  standard  permit 
application  form.  The  ones  which  are 
not  are  usually  incomplete.  This  causes 
processing  delays  for  the  applicant  and 
creates  work  for  reviewers,  as  the 
applicant  must  be  contacted  to  provide 
the  additional  information.  This  extra 
effort  lengthens  processing  time  for  all 
applications  in  the  system.  Much  of  this 
effort  could  be  eliminated  by  requiring 
standard  information  in  a  standard 
format. 

The  regulations  currently  require  that 
applications  be  submitted  at  least  30 
days  prior  to  the  date  an  applicant 
would  like  to  begin  the  activity.  Few 
applications  submitted  to  the  Federal 
Widlife  Permit  Office  meet  this 
requirement.  The  regulation  would  be 
revised  as  a  notice  that  most 
applications  should  he  received  at  least 
30  days  prior  to  the  desired  effective 
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date  of  the  permit.  Since  there  are 
statutory  requirements  that  notice  of 
receipt  of  applications  for  marine 
mammal  and  endangered  species 
permits  be  published  in  the  Federal 
Register  and  public  comments  invited 
for  30  days,  applicants  should  allow  75 
days  for  processing  these  types  of 
applications. 

Section  13.13  requires  that 
applications  be  abandoned  if  incomplete 
aher  60  days  following  notification  of 
deficiencies.  Applicants  sometimes 
require  more  than  60  days  to  obtain 
certain  information  and  request  that 
their  application  remain  active  beyond 
that  deadline.  This  could  be 
accommodated  under  the  proposed 
revision. 

Section  13.14  requires  that  any 
application  submitted  without  the 
correct  fee  shall  be  returned.  Many 
applications  submitted  with  the 
incorrect  fee  are  done  so  unknowingly. 
They  are  often  for  activities  to  be 
authorized  on  short  notice.  Processing 
delays  would  be  reduced  in  these 
instances  if  this  section  were  revised  to 
require  that  permits  not  be  issued  imtil 
the  proper  fee  is  received;  processing 
could  continue  in  the  interim. 

The  application  requirements, 
issuance  criteria  and  duration  of  symbol 
marking  permits  issued  under  §  14.83 
would  be  deregulated.  Because  of  the 
increasing  value  of  wildlife  shipments, 
anyone  who  provides  the  general 
information  in  Part  13  and  meets  the 
general  issuance  criteria  would  be 
eligible  for  a  symbol  marking  permit. 
Although  most  Service  permits  are 
issued  for  no  more  than  2  years,  this 
should  not  be  a  regulatory  requirement 
for  symbol  marking  permits.  The 
proposal  would  allow  the  Service  to  use 
discretion  in  assigning  duration  to  these 
permits. 

Applications  for  injurious  wildlife 
permits  under  Section  16.22  should  be 
submitted  to  the  Federal  Wildlife  Permit 
Office  as  indicated  in  the  proposal.  The 
name  and  address  of  the  consignor  or 
other  person  from  whom  the  wildlife 
would  be  obtained  has  not  proved  to  be 
useful  information  in  reviewing 
applications  and  would  no  longer  be 
required.  Permittees  who  import 
injurious  wildlife  must  complete  a 
Wildlife  Declaration  for  import  (Form  3- 
177)  at  the  port.  The  requirement  to 
make  a  second  report  to  the  Director 
within  10  days  would  be  eliminated 
according  to  this  proposal.  The 
requirement  to  report  death  of  injurious 
wildlife  to  the  Director  would  also  be 
eliminated  because  such  wildlife  is  of 
concern  only  when  alive. 

Applicants  for  endangered  and 
threatened  species  permits  under  Part  17 


i 


are  required  to  provide  redundant  and 
often  unnecessary  information.  This 
would  be  eliminated  by  requiring  them 
to  provide  details  of  only  the  activities 
sought  to  be  authorized.  Contracts,  a 
statement  of  willingness  to  participate  in 
cooperative  breeding  programs  and  a 
description  of  facilities  are  not  always 
necessary  to  determine  if  a  permit  is 
justified.  According  to  this  proposal, 
such  information  would  be  included  as 
details  of  the  activity  when  relevant,  but 
would  not  necessarily  be  required  of  all 
applicants. 

The  requirements  that  reports  for 
endangered  and  threatened  species 
permits  be  submitted  within  10  days  of 
completion  of  the  authorized  activity 
and  that  all  carcasses  be  preserved  have 
proved  unrealistic  in  many  cases.  Useful 
results  are  not  always  available  within 
10  days  after  completion  of  activities 
under  scientific  research  permits. 
Permittees  authorized  to  import  or 
export  such  wildlife  are  required  to 
complete  a  Wildlife  Declaration  (Form 
3-177).  A  second  report  within  10  days 
is  unnecessary.  Some  specimens  are  too 
large  to  readily  preserve,  or  are 
collected  under  conditions  which  make 
successful  preservation  unlikely.  This 
proposal  would  allow  the  Service  to 
include  realistic  reporting  and  disposal 
conditions  in  endangered  and 
threatened  species  permits. 

The  commercial  importation  of  red, 
eastern  gray  and  western  gray 
kangaroos,  and  their  parts  and  products, 
taken  in  accordeince  with  management 
plans  of  Australian  States  is  now 
allowed  under  Special  Rule  50  CFR 
17.40(a)  (46  FR  23929).  There  is  no  longer 
a  need  for  importers  to  obtain  economic 
hardship  permits  from  the  Service.  The 
regulation  which  provides  for  economic 
hardship  permits  would  be  eliminated 
since  it  is  unnecessary  and  it  might 
confuse  importers. 

Fee  Schedule 

General  statutory  authority  to  charge 
fees  for  permits  and  certificates  is  found 
in  31  U.S.C.  483(a)  which  provides  that 
any  Federal  agency  may  charge  fees  for 
services  including  permits  and 
certificates  to  make  these  services  “self- 
sustaining  to  the  full  extent  possible." 
The  Endangered  Species  Act  of  1973,  as 
amended  [16  U.S.C.  1540(f)]  authorizes 
the  Secretary  to  "charge  reasonable  fees 
for  expenses  to  the  government 
connected  with  permits  or  certificates 
authorized  by  the  Act  including 
processing  applications  and  reasonable 
inspection  *  *  *”  The  Marine  Mammal 
Protection  Act  of  1972  [16  U.S.C.  1374(g)] 
provides  that  the  “Secretary  shall 
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establish  and  charge  a  reasonable  fee 
for  permits"  issued  pursuant  to  the  Act. 

Current  regulations  in  50  CFR  13.11(d) 
stipulate  a  $10  application  fee  for 
feather  import  quota  permits. 

Application  fees  for  marine  mammal 
permits  for  scientific  research  and 
public  display  are  prescribed  on  an 
individual  basis.  The  regulations 
provides  for  a  $50  fee  for  an  import/ 
export  license. 

In  addition,  a  $25  application  fee  is 
presently  charged  for  African  elephant 
special  purpose  permits,  for  alligator 
buyer,  tanner,  and  propagator  permits, 
for  other  endangered  and  threatened 
species  permits,  for  non-designated  port 
permits,  for  injurious  wildlife  permits, 
for  symbol  marking  permits,  and  for 
Convention  permits  and  certifrcates. 
There  are  currently  no  application  fees 
for  other  types  of  permits. 

The  public  has  expressed  confusion 
about  when  fees  are  charged  and  what 
amount.  The  Service  believes  that  this 
confusion  can  be  cleared  up  by 
codifying  the  fee  schedule  and  by 
inviting  comment  through  the 
rulemaking  process. 

Expenses  for  salaries  for  permit 
reviewers  and  clerical  persormel, 
copying,  publication  and  mailing 
constitute  the  major  costs  for  processing 
permit  applications.  These  expenses  to 
the  U.S.  Fish  and  Wildlife  Service  result 
from  reviewing  applications,  obtaining 
and  reviewing  data  and  comments 
submitted  by  other  offrces  and 
individuals  reviewing  the  applications, 
and  preparation  and  transmittal  of  the 
permit  or  other  document. 

The  proposed  fee  schedule  is  based 
on  the  total  review  process  for  each  type 
of  permit  Some  review  processes  are 
more  complicated  than  others,  and  this 
is  reflected  in  the  amount  charged  to 
process  the  application.  All  applications 
are  reviewed  by  one  or  more  elements 
of  the  Service.  Some,  such  as  those  for 
marine  mammal  and  Endangered 
species  permits,  are  also  reviewed  by 
other  Federal  agencies  and  the  public, 
and  notice  of  receipt  of  the  application 
is  published  in  the  Federal  Register. 

The  total  cost  of  processing  each 
application  is  not  expected  to  be  borne 
by  the  applicant.  In  many  cases,  this 
cost  would  be  prohibitive  and  might 
have  a  negative  effect  on  the  resource. 
However,  the  Service  believes  a 
reasonable  fee  should  be  charged  for 
permit  applications  to  help  defray 
processing  costs.  Congress  has 
authorized  agencies  to  charge  such  fees 
as  mentioned  above. 

The  only  exception  to  the  proposed 
fee  schedule  is  that  any  Federal,  State, 
or  local  government  agency,  or  an 
individual  or  institution  under  contract 


to  such  agency  for  the  proposed  activity, 
would  be  exempt. 

The  proposed  amendment  prescribes 
application  fees  to  be  charged  for 
certain  types  of  permits.  The  fee 
schedule  reflects  a  portion  of  the 
expenses  incurred  in  processing  an 
application.  The  fees  would  be  either 
$25  for  most  applications,  $50  for 
import/export  licenses  or  $100  for 
marine  mammal  permit  applications. 

The  types  of  permit  applications 
which  would  currently  require  a  $25  fee. 
and  the  section  of  50  CFR  under  which 
they  are  currently  issued,  are:  exception 
to  designated  port  permits  for  scientific 
purposes  (14.31),  to  minimize 
deterioration  or  loss  (14.32),  and  to 
alleviate  undue  economic  hardship 
(14.33);  symbol  marking  (14.83);  feather 
import  quota  allocation  (15.21)  and 
reallocation  (15.24);  injiuious  wildlife 
(16.22);  captive-bred  wildlife  registration 
(17.21);  endangered  species  for  scientiflc 
purposes  or  e^ancement  of  propagation 
or  survival  (17.22);  endangered  species 
economic  hardship  (17.23);  threatened 
species  except  as  otherwise  noted 
(17.32, 17.40, 17.41, 17.42, 17.44  and 
17.47);  endangered  or  threatened  species 
similarity  of  appearance  (17.52); 
endangered  plants  for  scientific 
purposes  or  enheuicement  of  propagation 
or  survival  (17.62);  endangered  plants 
economic  hardship  (17.63);  threatened 
plants  (17.72);  and  Convention  permits 
and  certificates  (23.15). 

The  proposed  regulation  also  provides 
that  the  $25  processing  fee  would  apply 
to  all  applications  unless  specified 
otherwise.  If,  for  instance,  a  special  rule 
were  promulgated  under  the  ^dangered 
Species  Act,  an  applicant  for  a  permit 
under  that  rule  would  realize  that  the 
processing  fee  for  a  permit  application 
under  that  special  rule  would  be  $25 
unless  otherwise  noted. 

A  $50  application  fee  for  import/ 
export  licenses  was  implemented  in  the 
general  revision  to  50  CFR  Part  14  (45  FR 
56668).  That  fee  would  remain 
unchanged. 

A  $100  application  fee  would  be 
charged  for  marine  mammal  scientific 
research  or  public  display  (18.31)  permit 
applications.  These  require  the  most 
extensive  review.  All  of  these 
applications  must  be  reviewed  by  at 
least  three  Fish  and  Wildlife  Service 
elements,  state  agencies,  usually  at  least 
two  other  Federal  agencies,  and  notice 
of  receipt  of  the  application  and 
issuance  of  a  permit  must  be  published 
in  the  Federal  Register.  They  require 
careful  scrutiny  and  extensive  copying 
of  a  large  volume  of  information. 

There  is  currently  no  application  fee 
for  migratory  bird  permit  (50  CFR  21) 
and  eagle  permits  for  Indian  religious 


use  (22.22)  or  depredation  control 
(22.23).  This  would  not  change  because 
it  appears  that  a  fee  would  prohibit 
many  qualified  persons  from  applying  , 
for  a  permit. 

For  convenience,  proposed  fees 
appear  in  table  form: 


Pro- 

Type  of  permit  arid  regulations  posed 

fee 


Importation  at  rtorvdeaignated  ports: 

Sciontific(14J1).._. . . ....  $25 

Deterioration  prevention  (14.32) _  25 

Economic  hardship  (14.3^„ _  25 

Symbol  Martdng  (14.38) _  25 

Imp^Export  License  (14.93) _ 25 

Feather  import  quota: 

Allocatioo  (15.21) . 25 

Reallocation  (1 5.24) . 25 

Injurioud  WHdlile  (16.22) _  25 

Endangered  Species _  25 

Captive-Bred  Wildlife  Registration  (17.21) .  25 

Scientific  or  enhancement  (17.22) _  25 

Economic  hardship  (17.23) _ 25 

Threatened  Species: 

Scientific,  enhancement  educatioa  zoological 
exhibition,  ecorximic  hardship  or  special 
purpose,  except  as  noted  otheneise  (17.32)  „  25 

Special  nrles— mammals  (17.40) _ 25 

Special  njles— birds  (1 7.41) _  25 

Special  niles— reptiles  (17.42) _ 25 

Special  njles— fishes  (17.44) _ 25 

Special  rules — insects  (17.47) _ _ 25 

Marine  Mammal  (18.31) _  100 

Registered  agent  (18.23) _ 25 

Scientific  research  and  public  display  (16.31).-.  100 

Convention  Permits  arxl  Certificates  (23.19-.——.  25 


Sometimes  an  application  for  a 
particular  transaction  or  series  of 
transactions  involves  more  than  one 
regulation.  If  the  transaction  can 
reasonably  be  accommodated  under  one 
permit,  the  associated  application  fees, 
as  a  rule,  would  not  be  additive.  The  fee 
would  be  the  greatest  amount  of  any  one 
portion  of  the  permit.  For  example,  if 
someone  wanted  to  import  a  marine 
mammal  ($100)  through  a  non- 
designated  port  to  prevent  loss  ($25),  the 
total  application  fee  would  be  $100  since 
the  transaction  could  reasonably  be 
accommodated  imder  one  permit. 
However,  if  the  same  person  also 
applied  for  registration  to  sell  captive- 
bred  exotic  endangered  species  in 
interstate  commerce  ($25)  at  the  same 
time,  the  total  would  be  ^00  plus  $25,  or 
$125  total,  since  two  permits  would 
probably  have  to  be  issued.  Hie 
decision  whether  or  not  to  split  an 
application  would  lie  with  the  issuing 
office,  and  would  be  based  on 
considerations  other  than  the  fee. 

Applications  for  renewal  or 
amendment  of  permits  must  be 
accompanied  by  the  same  fee  that  is 
charged  for  applications  for  new 
permits.  The  review  process  and 
incurred  costs  for  renewals  and 
amendments  are  similar  to  those  for 
new  permits. 

The  application  fee  is  charged  to 
offset  the  costs  of  processing  the 
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application.  It  is  not  a  permit  fee.  The 
fee  will  not  be  returned  in  cases  where 
the  permit  is  issued  or  the  application  is 
denied  or  abandoned.  However,  the  fee 
may  be  returned  if  an  application  is 
withdrawn  and  has  not  been  acted  on 
by  reviewing  offlces. 

Appeals  Procedure 

The  current  regulations  (50  CFR  13.21, 
13.23)  which  provide  for  a  written 
appeal  to  a  permit  action  were 
developed  for  the  implementation  of  the 
Lacey  Act  and  the  Migratory  Bird  Treaty 
Act.  These  Acts  and  a  few  others  were 
administered  almost  exclusively  at  Held 
and  regional  offices  of  the  Service. 
Although  permit  procedures  were 
specific  to  the  requirements  of  the  Acts 
and  regulations,  they  were  much  less 
complex  than  those  permit  procedures 
developed  for  the  Endangered  Species 
Act,  Marine  Mammal  Protection  Act,  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora,  and  even  the  expanded  uses  of 
the  Lacey  Act  and  Migratory  Bird  Treaty 
Act  Permit  administration  has 
expanded  to  accommodate  the  special 
reviews  required  by  the  new  Acts.  Most 
of  the  new  types  of  permit  actions  are 
processed  in  the  Federal  Wildlife  Permit 
Office,  Washington,  D.C. 

These  changes  in  permit 
administration  and  Ae  regulations 
developed  for  the  new  Acts  have  made 
the  present  appeals  regulation  obsolete. 
As  now  stated,  a  person  may  appeal  a 
permit  denial  “If  authorized  in  the  notice 
of  the  denial .  .  .  Such  further 
submission  shall  not  be  considered  a 
new  application.  The  final  action  by  the 
Director  shall  be  considered  the  final 
administrative  decision  of  the 
Department”  [50  CFR  13.21(d)]. 
Amendment,  renewal  and  recall  actions 
receive  the  same  treatment  (Sections 
13.23, 13.24, 13.41). 

Permits  are  still  administered  in  field 
and  regional  offices,  as  well  as  the 
Federal  Wildlife  Permit  Office.  The 
Service  wishes  to  establish  a  clear  and 
concise  method  for  applicants  or 
permittees  to  appeal  actions  taken  by 
the  Service  at  any  location.  The 
proposed  regulation  provides  for  an 
appeal  to  be  submitted  by  the  applicant 
or  permittee  to  the  office  which  issued 
the  denial,  modification,  amendment,  or 
other  action.  Upon  receipt  of  an  appeal 
request,  the  office  may  either  grant  the 
request  or  forward  the  request  to  the 
Director,  or  to  the  Regional  Director  in 
the  case  of  field  and  regional  actions, 
who  will  establish  an  Appeals  Board  to 
review  and  recommend  on  the  request. 
That  Appeals  Board  will  then  submit  its 
recommendation  to  the  Regional 
Director  or  Director  as  appropriate. 
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whose  action  then  will  be  the  final 
administrative  decision  of  the 
Department. 

Tbe  Appeals  Board’s  actions  will  be 
independent  of  both  the  issuing  office 
and  the  Director  or  Regional  Director. 

The  Board  may  select  advisors  from  any 
office,  including  the  issuing  office,  to 
provide  background  and  technical 
information  that  will  aid  the  Board  in 
reaching  a  proper  decision. 

This  rulemaldng  was  written  by 
Robert  Batky,  Staff  Biologist,  Federal 
Wildlife  Permit  Office,  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  (703/ 
235-1903). 

Note.— The  Department  of  Interior  has 
determined  that  this  is  not  a  major  rule  and 
does  not  require  preparation  of  a  regulatory 
analysis  under  Executive  Order  12291. 

Further,  the  Department  of  Interior  has 
determined  that  the  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  Regulatory 
Flexibility  Act  This  determination  is  based 
upon  the  fact  that  the  rulemaking  will  involve 
only  minute  costs,  i.e.  the  cost  of  permits,  for 
small  entities. 

The  information  collection 
requirements  contained  in  Sections 
within  Part  13  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507  and  assigned 
Clearance  Number  1018-0022. 

Regulations  Revised 

It  is  proposed  that  Parts  13, 14, 16,  and 
17  of  Title  50  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  13— GENERAL  PERMIT 
PROCEDURES 

Subpart  A— Introduction 

1.  Add  a  new  §  13.5  to  read  as  follows: 

§  13.5  Information  collection 
requirements. 

The  information  collection 
requirements  contained  in  Sections 
within  Part  13  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507  and  assigned 
Clearance  Niunber  1018-0022.  This 
information  is  being  collected  to  provide 
information  necessary  to  evaluate 
permit  applications.  This  information 
will  be  used  to  review  permit 
applications  and  make  decisions, 
according  to  criteria  established  in 
various  Federal  wildlife  conservation 
statutes  and  regulations,  on  the  issuance 
or  denial  of  permits.  The  obligation  to 
respond  is  mandatory. 

Subpart  B— Application  for  Permits 

1.  Section  13.11  is  revised  to  read  as 
follows: 
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§  1 3.1 1  Procedure  for  obtaining  a  permit. 

(a)  Forms.  Applications  must  be 
submitted  in  writing  on  an  appropriate 
Service  application  form  (Form  3-200). 

(b)  Forwarding  instructions. 
Applications  for  permits  listed  below 
should  be  forwarded  to  the  office 
indicated. 

(1)  Migratory  bird  banding  permits  (50 
CI^  21.22] — ^Bird  Banding  Laboratory, 
Office  of  Migratory  Bird  Management, 
Fish  and  Wildlife  Service,  Laurel, 
Maryland  20810. 

(2)  Exception  to  designated  port  (50 
CFR  Part  14),  import/export  license  (50 
CFR  14,93),  migratory  bird  permit  other 
than  banding  (50  CFR  Part  21),  and  eagle 
permits  (50  Cra  Part  22) — Special  Agent 
in  Charge  of  the  Law  Enforcement 
District  in  which  the  activity  will  occur 
(see  50  CFR  10.22). 

(3)  Symbol  marking  (50  CFR  14.83], 
feather  quota  (50  CFR  Part  15),  injurious 
wildlife  (50  CI^  Part  16],  endangered 
and  threatened  species  (50  CFR  Part  17), 
marine  mammal  (50  CFR  Part  18)  and 
Convention  (50  CFR  23) — ^Fish  and 
Wildlife  Service,  Federal  Wildlife' Permit 
Office,  P.O.  Box  3654,  Arlington,  Virginia 
22203. 

(c)  Time  notice.  Applications  for 
endangered  species  permits  and  marine 
mammal  permits  should  be  received  by 
the  Federal  Wildlife  Permit  Office  at 
least  75  calendar  days  prior  to  the 
desired  effective  date  of  the  permit. 
Applications  for  other  permits  should  be 
received  by  the  issuing  office  at  least  30 
calendar  days  prior  to  the  desired 
effective  date.  Although  the  Service  will 
try  to  process  all  applications  as  quickly 
as  possible,  it  cannot  guarantee  final 
action  within  the  suggested  time  frames. 

(d)  Permit  fees.  (1)  Applications  for 
permits,  certificates,  licenses  and 
registrations,  and  for  their  renewal  and 
amendment,  must  be  accompanied  by 
an  application  fee  in  the  form  of  a  check 
or  money  order  made  payable  to  “U.S. 
Fish  and  Wildlife  Service”.  Application 
fees  shall  not  be  refunded  if  the  permit 
is  issued  or  if  the  application  is  denied 
or  abandoned.  The  fee  may  be  returned 
if  an  application  is  withdrawn  and  has 
not  been  acted  on  by  the  reviewing 
offices. 

(2)  Application  fees  shall  be  $25 
unless  specified  below  as 
"Nonstandard.”  The  issuing  office  may, 
at  its  discretion,  group  parts  of  a 
transaction  or  series  of  transactions  for 
the  purpose  of  assessing  a  fee,  the 
general  rule  being  that  each  part  of  a 
transaction  requiring  a  separate  permit 
shall  require  a  separate  fee.  Application 
fees  shall  not  be  additive  for  parts  of  a 
particular  transaction  or  series  of 
transactions  if  they  can  be 
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accommodated  under  one  permit,  but 
shall  be  the  greatest  amount  of  any  of 
those  parts. 

(3)  The  fee  schedule  does'not  apply  to 
any  Federal,  State,  or  local  government 
agency,  nor  to  any  individud  or 
institution  under  contract  to  such  agency 
for  the  proposed  activities.  Proof  of  such 
exempt  status  most  accompany  the 
application. 

(4)  Nonstandard  fees. 


Type  of  permit  Fee 


Import/export  license  (section  14.93) . .  $50 

Marine  mammal  (section  18.31) . . .  100 

Migratory  bird  (p^  21) . . . . . .  None 

Bald  or  golden  eagles  (part  22) . .  None 


2.  Section  13.13  is  revised  to  read  as 
follows: 

§  13.13  Abandoned  applications. 

Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
applicant  shall  be  notified  of  the 
deficiency  in  the  application.  If  the 
applicant  fails  to  supply  the  deficient 
information  or  othewise  fails  to  correct 
the  deficiency  within  60  days  following 
the  date  of  notification,  the  application 
may  be  considered  abandoned. 

3.  Section  13.14  is  revised  to  read  as 
follows: 

§  13.14  insufficient  fee. 

No  permit  will  be  issued  until  the 
proper  fee  is  received. 

§  13.21  [Amended] 

4.  In  §  13.21,  paragraph  (d)  is  removed. 

5.  Section  13.32  is  added  to  read  as 
follows: 

§13.32  Appeal  procedure. 

The  applicant  shall  be  notified  in 
writing  of  the  denial  of  any  permit 
request,  and  the  reasons  therefor.  The 
applicant  may  appeal  the  denial  in 
accordance  with  this  Section.  The 
appeal  shall  not  be  considered  a  new 
application.  The  final  action  by  the 
Director  or  Regional  Director,  as 
appropriate,  shall  be  considered  the 
final  administrative  decision  of  the 
Department. 

(a)  The  appeal  of  any  action 
authorized  by  this  Subpart  may  be 
initiated  by: 

(1)  An  applicant  who  has  received 
written  notice  that  his  application  has 
been  denied: 

(2)  A  permittee  or  applicant  who  has 
requested  modification  of  a  term  or 
condition  of  his  application  or  permit, 
which  has  been  denied; 

(3)  A  permittee  whose  permit  has 
been  recalled,  amended,  revoked  or 
suspended  during  its  term;  or, 

(4)  A  permittee  whose  permit  has 
been  issued,  but  who  has  not  been 


authorized  to  conduct  part  of  the 
requested  activity,  or  believes  that 
modifications  made  to  requested  actions 
are  unacceptable. 

(b)  The  request  for  an  appeal  must  be 
submitted  in  writing  to  the  office  which 
issued  the  denial  or  other  action  to  be 
appealed  within  60  days  of  the  date  of 
notification  of  the  action  taken  and 
contain  new  information  or  justification 
why  the  permit  should  not  be  denied  or 
why  the  permit  action  in  question 
shotild  not  be  taken.  Such  new 
information  or  justification  should 
address  the  reasons  for  denial  as  cited 
by  the  issuing  office. 

(c)  The  issuing  office  shall  make  a 
decision  on  the  appeal  and  notify  the 
applicant  of  its  decision  within  30  days 
of  receipt. 

(d)  If  a  decision  favoring  the  applicant 
is  not  made  by  the  issuing  office,  the 
appeal  shall  be  forwarded  by  the  issuing 
office  to  the  Director  or  Regional 
Director,  as  appropriate,  who  wrill 
establish  an  Appeals  Board  to  review 
the  material  submitted  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section,  and  any  odier  material 
considered  by  Ae  office  which  denied 
the  appeal,  lie  Board  may  also  seek 
additional  written  or  oral  information 
from  the  applicant  the  issuing  office  and 
fit)m  other  sources. 

(e)  The  applicant  may,  by  submitting  a 
written  request  appear  before  the 
Appeals  Board.  The  time  and  duration 
of  such  appearance  shall  be  determined 
by  the  Appeals  Board,  taking  into 
account  the  convenience  of  Ae 
appliceint.  The  applicant  may,  at  any 
point  in  the  proceedings  be  represented 
by  coimsel  before  the  Appeals  Board. 
The  applicant  has  a  right,  at  any  time,  to 
see  all  information  considered  by  the 
Appeals  Board.  Copies  will  be  provided 
according  to  procedures  set  forth  in  43 
CFR  Part  2. 

(f)  Upon  receiving  an  appeal  in 
accordance  writh  this  Section,  the 
Appeals  Board  wrill  determine  whether 
or  not  a  permit  should  be  issued,  a 
permit  condition  should  be  deleted  or 
modified,  a  revocation  or  suspension 
discontinued  or  other  appropriate  action 
taken.  In  making  this  determination,  the 
Appeals  Board  shall  consider  the 
issuance  criteria  for  the  type  of  permit 
for  which  the  application  was  made.  The 
Appeals  Board  may  recommend 
alternate  courses  of  action.  The 
determination  of  the  Appeals  Board 
shall  be  immediately  forwarded  to  the 
Director  or  his  designee,  or  the  Regional 
Director  or  his  designee,  as  appropriate, 
who  shall  make  the  final  administrative 
decision  of  the  Department.  This 
decision  will  be  immediately  sent  to  the 


applicant  along  with  an  explanation  of 
the  reasons  for  the  decision. 

(g]  The  Appeals  Board  shall  consist  of 
three  or  more  persons  from  Service 
offices  other  than  the  issuing  office. 
Majority  vote  shall  constitute  a  final 
action  of  the  Board.  The  determination 
of  the  Appeals  Board  must  be  made 
within  60  days  of  receipt  of  the  appeal 
by  the  Director  or  Regional  Director. 

PART  14— IMPORTATION, 
EXPORTATION  AND 
TRANSPORTATION  OF  WILDLIFE 

6.  In  §  14.83,  paragraph  (b]  is  revised 
and  paragraphs  (d)  ancl  (e)  are  removed 
as  follows: 

§  14.83  Symbol  marking  permit 
***** 

(b)  Application  procedures. 
Applications  for  symbol  marking 
permits  must  be  submitted  to  the  U.S. 
Fish  and  Wildlife  Service,  Federal 
Wildlife  Permit  Office,  P.O.  Box  3654, 
Arlington.  VA  22203  according  to  §  13.12 
of  this  chapter  and  may  include,  at  the 
option  of  the  applicant  a  suggested  two 
or  three  letter  symbol. 
***** 

(d)  [Removed] 

(e)  [Removed] 

PART  16— INJURIOUS  WILDLIFE 

Subpart  C— Permits 

7.  In  §  16.22,  paragraphs  (a)  and  (b)(3) 
are  revised,  and  paragraph  (b)(4]  is 
removed  as  follows: 

§  16.22  Injurious  wildlife  permits. 

***** 

(a)  Application  procedure. 
Applications  for  permits  to  import  or 
ship  injurious  wnldlife  for  such  purposes 
shall  be  submitted  to  the  U.S.  Fish  and 
W'ildlife  Service.  Federal  Wildlife  Permit 
Office,  P.O.  Box  3654,  Arlington,  VA 
22203.  Each  such  application  must 
contain  the  general  information  and 
certification  required  by  §  13.21(a]  of 
this  subchapter  plus  the  following 
additional  information: 

(1)  The  munber  of  specimens  and  the 
common  and  scientific  names  (genus 
and  species)  of  each  species  of  live 
wildlife  proposed  to  be  imported  or 
otherwise  acquired,  transported,  and 
possessed: 

(2)  The  purpose  of  such  importation, 
or  other  acquisition,  transportation,  and 
possession; 

(3)  The  address  of  the  premises  where 
such  live  wildlife  will  be  kept  in 
captivity: 

(4)  A  statement  of  applicant’s 
qualifications  and  previous  experience 


46366 


Federal  Register  /  Vol.  46,  No.  181  /  Friday,  September  18,  1981  /  Proposed  Rules 


in  caring  for  and  handling  captive 
wildlife. 

(b)  *  *  * 

(3)  Permittees  must  notify  the  nearest 
Special  Agent  in  Charge  (see  §  10.22  of 
this  chapter)  by  telephone  or  telegraph 
within  24  hours  following  the  escape  of 
any  wildlife  or  their  progeny  possessed 
under  authority  of  a  permit,  unless 
otherwise  specifically  exempted  by 
terms  of  the  permit. 

(4)  [Removed] 

*  «  *  *  * 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

Subpart  C— Endangered  Wildlife 

8.  In  §  17.22,  paragraphs  (a)(6),  (a)(7), 
and  (c)  are  revised  and  paragraph  (a)(8) 
is  removed  as  follows: 

§  17.22  Permits. 

(а)  *  *  * 

(б)  If  the  applicant  seeks  to  have  live 
wildlife  covered  by  the  permit,  a 
complete  desciption,  including 
photographs  or  diagrams  of  the  facilities 
to  house  and/or  care  for  the  wildlife, 
and  a  resume  of  the  experience  of  those 
persons  who  will  be  caring  for  the 
wildlife. 


(7)  A  full  statement  of  the  reasons 
why  the  applicant  is  justified  in 
obtaining  a  permit  including  the  details 
of  the  activities  sought  to  be  authorized 
by  the  permit. 

(8)  [Removed] 

★  *  ♦  *  * 

(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  Part 
13  of  this  subchapter,  the  death  or 
escape  of  all  living  wildlife  covered  by 
the  permit  shall  be  immediately  reported 
to  the  Service’s  office  designated  in  the 
permit. 


Subpart  D— Threatened  Wildlife 

9.  In  §  17.32,  paragraphs  (a)(6),  (a)(7), 
and  (c)  are  revised  and  paragraph  (a)(8) 
is  removed  as  follows: 

§  17.32  Permits— general. 

(а)  *  *  * 

(б)  If  the  applicant  seeks  to  have  live 
wildlife  covered  by  the  permit,  a 
complete  description,  including 
photographs  or  diagrams  of  the  facilties 
to  house  and/or  care  for  the  wildlife, 
and  a  resume  of  the  experience  of  those 
persons  who  will  be  caring  for  the 
wildlife. 


(7)  A  full  statement  of  the  reasons 
why  the  applicant  is  justified  in 
obtaining  a  permit  including  the  details 
of  the  activities  sought  to  be  authorized 
by  the  permit. 

(8)  [Removed) 

****** 

(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  Part  ' 
13  of  this  subchapter,  the  death  or 
escape  of  all  living  wildlife  covered  by 
the  permit  shall  be  immediately  reported 
to  the  Service’s  office  designated  in  the 
permit. 

10.  In  §  17.40.  paragraph  (a)(l)(i)(A)  is 
revised  and  paragraph  [a)  (2)  is  removed 
as  follows: 

§  17.40  Special  rules—mammals. 

(a)  *  *  * 

(!)*•* 

(1)  *  *  * 

(A)  Except  as  allowed  in 
paragraph  (a)(l)(i)(B)  of  this  section,  it 
shall  be  unlawful  to  import  any  such 
wildlife  for  commercial  purposes. 
***** 

(2)  [Removed] 

Dated:  August  28. 1961. 

G.  Ray  Arnett. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  81-27141  Filed  9-17-81:  8:45  am) 
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This  section  of  the  FEDERAl,  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agericy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Public  information  Meeting 

Notice  is  hereby  given  pursuant  to 
§  800.6(b)(3)  of  the  Coimcil’s  regulations, 
“Protection  of  Historic  and  Cultural 
Properties”  (36  CFR  Part  800),  that  on 
October  21, 1981,  at  7:00  p.m.,  a  public 
information  meeting  will  be  held  at  the 
Griegos  Public  School,  1260  Van  Cleave, 
N.W.,  Albuquerque,  New  Mexico. 

The  meeting  is  being  called  by  the 
Executive  Director  of  the  Council  in 
accordance  with  §  800.6(b)(3)  of  the 
Council’s  regulations.  The  purpose  of  the 
meeting  is  to  provide  an  opportunity  for 
representatives  of  national.  State,  and 
local  units  of  government, 
representatives  of  public  and  private 
organizations,  and  interested  citizens  to 
receive  information  and  express  their 
views  concerning  the  proposed  North 
Valley  River  Crossing,  Albuquerque, 
New  Mexico  (Project  M-4000(3)).  an 
undertaking  assisted  by  Federal 
Highway  Administration  (FHWA)  that 
will  adversely  affect  the  John  F.  ^mms 
House,  Albuquerque,  a  property  eligible 
for  the  National  Register  of  Historic 
Places.  Consideration  will  be  given  to 
the  undertaking,  its  effects  on  National 
Register  or  eligible  properties,  and 
alternate  courses  of  action  that  could 
avoid,  mitigate,  or  minimize  any  adverse 
effects  on  such  properties. 

The  following  is  a  summary  of  the 
agenda  of  the  meeting: 

I.  An  explanation  of  the  procedures 
and  purpose  of  the  meeting  by  a 
representative  of  the  Executive  Director 
of  the  Coimcil. 

II.  A  description  of  the  undertaking 
and  an  evaluation  of  its  effects  on  the 
property  by  FHWA. 

lU.  A  statement  by  the  New  Mexico 
Historic  Preservation  Officer. 

IV.  Statements  ffom  local  officials, 
private  organizations,  and  the  public  on 


the  effects  of  the  undertaking  on  the 
property. 

V.  A  general  question  period. 

Speakers  should  limit  their  statement 
to  5  minutes.  Written  statements  in 
furtherance  of  oral  remarks  will  be 
accepted  by  the  Coimcil  at  the  time  of 
the  meeting.  Additional  information 
regarding  the  meeting  is  available  ffom 
the  Executive  Director,  Advisory 
Council  on  Historic  Preservation,  44 
Union  Boulevard,  Suite  616,  Lakewood, 
Colorado  80228,  telephone  number  (303) 
234-4946. 

Dated:  September  14, 1981. 

Robert  R.  Garvey,  )r.. 

Executive  Director. 

[FR  Doc.  81-27143  Filed  9-17-81;  8:45  ami 
BILUNG  CODE  4310-10-H 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Arizona  Electric  Power  Cooperative, 
Inc.;  Finding  of  No  Significant  Impact 

Notice  is  hereby  given  that  the  Rural 
Electrification  Achninistration  (REA)  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  in  connection  with  proposed 
financing  assistance  by  REA  for  Arizona 
Electric  Power  Cooperative,  Inc., 
(AEPCO)  of  Benson,  Arizona.  AH’CO 
proposes  to  finance  Carbon  Coal 
Company’s  (Carbon)  construction  of  4.75 
miles  of  water  pipeline  and  11  shallow 
evaporation  ponds  in  McKinley  County, 
New  Mexico.  These  facilities  will  be 
utilized  by  Carbon  to  augment  their 
existing  water  supply  for  the  purpose  of 
washing  coal  at  the  Mentmore  Mine. 

AEPCO  prepared  a  Borrower’s 
Environmental  Report  concerning  the 
proposed  project  and  an  Environmental 
Assessment  has  been  prepared  by  REA. 

REA  has  determined  that  the 
proposed  project  will  have  no  effects  on 
wetlands,  threatened  and  endangered 
species,  historical  and  archaeological 
sites  or  importimt  farmland,  and  that 
any  potential  impacts  to  floodplains  will 
be  minimized 

The  floodplain  of  the  Puerco  River 
will  be  crossed  by  the  proposed  pipeline 
and  REA  has  determined  there  are  no 
practical  alternatives  to  crossing  the 
floodplain.  However,  there  will  be  no 
adverse  effects  on  the  floodplain  of  the 
Puerco  River  or  incompatible 
development  arising  fivm  the  placement 
of  the  pipeline  within  the  floodplain. 


The  alternatives  evaluated  by  REA 
included  no  action,  buying  coal  from 
another  source,  additional  deep  wells, 
alternative  routes  and  conservation. 
After  reviewing  these  alternatives,  REA 
has  determined  that  construction  of  the 
project  as  proposed  represents  the 
preferred  alternative. 

REA’s  independent  evaluation  of  the 
proposed  project  concludes  that  its 
proposed  financing  assistance  for  this 
action  does  not  represent  a  major 
Federal  action  that  will  significantly 
affect  the  quality  of  the  human 
environment.  Based  on  REA’s 
independent  evaluation,  the  REA 
Environmental  Assessment,  and 
AEPCO’s  Borrower’s  Environmental 
Report,  a  Finding  of  No  Signifcant 
Impact  was  reached  in  accordance  with 
REA  Bulletin  20-21:320-21,  Part  I. 

Copies  of  REA’s  Finding  of  No 
Significant  Impact,  REA’s 
Environmental  Assessment  and 
AEPCO’s  Borrower’s  Environmental 
Report  may  be  reviewed  at  REA  in  the 
office  of  the  Director,  Power  Supply 
Division.  Room  0230,  South  Agriculture 
Building,  Washington,  D.C.  20250,  and  at 
the  office  of  Arizona  Electric  Power 
Cooperative,  Inc.,  1401  South  Highway 
80,  P.O.  Box  670,  Benson,  Arizona  85602. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  11th  day  of 
September,  1981. 

Jack  Van  Mark, 

Acting  Administrator,  Rural  Electrification 
Administration. 

(FR  Doc.  81-27280  Filed  9-17-81;  8:45  am) 

BILUNQ  CODE  3410-1S-M 


Kodiak  Electric  Association,  Inc.; 
Adoption  of  Final  Environfflental 
Impact  Statement;  Terror  Lake 
Hydroelectric  Project 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environment^  Policy  Act 
(NEPA)  of  1969,  the  Federal  Energy 
Regulatory  Commission  (FERC),  in 
cooperation  with  the  Rural 
Electrification  Administration  (REA), 
has  completed  the  Final  Environmental 
Impact  Statement  (FEIS)  on  the  Kodiak 
Electric  Association’s  (KEA),  proposed 
project  for  the  construction  and 
operation  of  the  20  MW  Terror  Lake 
Hydroelectric  Project  in  Kodiak,  Alaska. 
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REA  has  participated  in  the 
preparation  of  this  FEIS,  as  a 
cooperating  agency,  pursuant  to 
§  1501.6(c)  of  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations,  and  intends  to  use  this  FEIS 
to  fulfill  its  requirements  imder  NEPA. 

In  this  case,  REA’s  anticipated  potential 
major  Federal  action  is  that  of  providing 
financing  assistance  to  KEA. 

FERC’s  FEIS  availability  was 
annoimced  in  the  Federal  Register  on 
August  14. 1981,  (46  FR  41203).  Limited 
Supplies  of  die  FEIS  are  available  upon 
request  to  FERC,  at  its  Office  of  Public 
Information,  Room  1000, 825  North 
Capitol  Street,  N£..  Washington,  D.C. 
20426.  Copies  of  the  FEIS  may  be 
examined  during  regular  working  hours, 
at  the  above  FERC  address,  as  well  as  at 
REA’s  Energy  Management  and 
Utilization  Division.  Room  3862,  South 
Building,  14th  and  Independence 
Avenue,  S.W..  Washington,  D.C.  20250, 
and  at  KEA,  787,  Kodiak,  Alaska 
99615.  Final  REA  action  may  be  taken 
with  respect  to  this  matter  within  30 
days. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — ^Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.  this  14th 
day  of  September,  1981. 

Harold  V.  Hunter, 

Administrator,  Rural  Electrification 
Administration. 

(FR  Doc.  81-27279  Filed  9-17-Bl;  8:45  am) 

BILUNG  CODE  3410-1S-M 


Science  and  Education  Administration 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board; 
Meeting 

According  to  the  Federal  Advisory 
Committee  act  of  October  6, 1972,  (Pub. 
L.  92-463, 86  Stat.  770-776)  Science  and 
Education  announces  the  following 
meeting: 

Name:  National  Agricultural  Research  and 
Extension  Users  Advisory  Board. 

Date:  September  23-25, 1981. 

Time: 

8:30  a.m.-5:00  p.m.,  September  23-24 
8:30  a.m.-l:00  p.m.,  September  25 
Place:  Hospitality  House,  2000  Jefferson 
Davis  Hwy.,  Arlington,  Virginia 
Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit 
Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  Ihe  Board  will  be  reviewing  and 
discussing  agricultural  research  and 


extension  programs  and  preparing  its  annual 
report  to  the  ^cretary  of  Agriculture. 
CONTACT  PERSON  RNt  AGENDA  AND 
MORE  information:  Marvin  E.  Konyha, 
Inte^  Executive  Secretary,  National 
Agricultural  Research  and  Ebctension 
Users  Advisory  Board,  Room  357-A 
Administration  Building,  U.  S. 
Department  of  Agriculture;  Washington, 
D.C.  20250:  telephone  202-447-3684. 

Done  at  Washington,  D.C.,  this  11  day  of 
September  1981. 

John  Stovall 

Executive  Director,  National  Agricultural 
Research  and  Extension  Users  Advisory 
Board. 

(FR  Doc.  81-27320  Filed  9-17-Sl;  8:45  am] 

BILUNG  CODE  M10-03-M 


Soil  Conservation  Service 

Camden  County  Schools  R.C.  &  D. 
Measure,  North  Carolina;  Finding  of  No 
Significant  Impact 

agency:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Coy  A.  Garrett,  State 
Conservationist,  Soil  Conservation 
Service.  Room  544,  Federal  Building,  310 
New  Bern  Avenue,  Raleigh,  North 
Carolina  27611,  telephone  919-755-4210. 

Notice:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  ^rvice  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Service, 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Camden 
County  Schools  R.  C.  &  D.  Measure, 
Camden  County,  North  Carolina. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Coy  A.  Garrett,  State 
Conservationist,  has  determined  diat  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
reducing  flooding  and  for  improving 
drainage  on  three  school  grounds.  The 
planned  works  of  improvement  include 
installing  catch  basins,  pipes,  and 
subsurface  drainage  tubing.  Grading  and 
shaping  will  be  done  to  improve  surface 
drainage  and  to  eliminate  ponding.  All 
disturbed  areas  will  be  seeded  with 
adapted  permanent  vegetation. 


The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  ^e  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Coy  A. 
Garrett.  The  FNSI  has  been  sent  to 
various  Federal.  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  October  19, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circulu  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated;  September  8. 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

(FR  Doc.  81-27171  Filed  9-17.81: 8:45  am] 

BILLING  CODE  3410-IS-M 


Cuthand  Creek  R.C.  &  D.  Measure, 
Texas;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  C.  Marks,  State 
Conservationist.  Soil  Conservation 
Service,  P.O.  Box  648.  Temple,  Texas 
76503,  telephone  617-744-1214. 

Notice:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Cuthand 
Creek  R.C.  &  D.  Measure,  Red  River 
County,  Texas. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  George  C.  Marks,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  measure  concerns  a  plan  for 
critical  area  treatment  Conservation 
.  practices  include  the  shaping  and 
vegetation  of  gullied  areas,  construction 
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and  vegetation  of  grade  stabilization 
structures,  and  fencing. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmentcd 
Protection  Agency.  The  basic  data 
developed  dining  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  George  C. 
Marks.  The  FNSI  has  been  sent  to 
various  Federal.  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  request  at 
the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  October  19, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10,901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  September  8, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

[FR  Doc.  81-27173  Filed  S-17-81: 8:45  am] 

BILUNQ  CODE  3410-16-11 


Fannin  County-McCaysville  School 
Critical  Area  Treatment  R.C.  &  D. 
Measure,  Georgia;  Finding  of  No 
Significant  impact 

agency:  Soil  Conservation  Service. 
Department  of  Agriculture. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dwight  M.  Treadway,  State 
Conservationist,  Soil  Conservation 
Service,  Federal  Building,  455  East 
Hemcock  Avenue,  Athens,  Georgia 
30613,  telephone  404-546-2273. 

Notice:  Pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enviromnental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Fannin 
County-McCaysville  School  Critical 
Area  Treatment  R.  C.  &  D.  Measure. 
Fannin  County,  Georgia. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Dwight  M.  Treadway,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 


environmental  impact  statement  are  not 
needed  for  this  project 

The  measure  concerns  a  plan  for  the 
treatment  of  a  critically  eroding  school 
ground  area.  The  planned  worl»  consist 
of  the  establishment  of  erosion  control 
vegetation  on  34  acres. 

The  Notice  of  a  Finding  of  No 
Significmit  Impact  (FNSI)  has  been 
forweuxled  to  ffie  ^vironmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Dwight  M. 
Treadway.  The  FNSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  October  19, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Bud^t  Circular  A-95 
regarding  State  and  loi^  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  September  8, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

(FR  Doc.  81-27170  Filed  9-17-Sl;  8:45  am] 

BILUNQ  CODE  3410-16-N  ' 


Hazelton  Butte  Watershed,  Idaho; 
Finding  of  No  Significant  impact 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Amos  I.  Garrison,  Jr.,  State 
Conservationist,  Soil  Conservation 
Service,  Room  345, 304  North  8th  Street, 
Boise.  Idaho  83702,  telephone  (208)  334- 
1601. 

Notice:  Pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  ^rvice  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Hazelton 
Butte  Watershed.  Jerome  County,  Idaho. 

The  environmental  evaluation  of  this 
federally-assisted  action  indicates  that 
the  project  will  not  cause  significant 
adverse,  local,  regional,  or  national 
impacts  on  the  environmental.  As  a 
result  of  these  findings,  Mr.  Amos  L 
Garrison,  Jr.,  State  Conservationist,  has 
determined  that  the  preparation  and 


review  of  an  environmental  impact 
statement  are  not  needed  for  this 
project 

liie  project  concerns  a  plan  for 
applying  conservation  measures  to 
reduce  onfarm  erosion  fitim  winter 
storms  and  irrigation  return  flows, 
reduce  onsite  sediment  damages,  and 
offsite  sediment  damages  in  the  Snake 
River.  Improvement  of  the  water  quality 
of  the  Snake  River  is  a  major  benefit  of 
these  measures.  The  planned  works  of 
improvements  include  conservation 
tillage  systems  and  improved  irrigation 
systems,  including  appropriate 
management  practices  such  as  crop 
residue  use  and  irrigation  water 
management 

The  Notice  of  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  fixe  Environmental 
Protection  Agency.  The  basis  data 
developed  during  the  environmental 
evaluation  and  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  interested  parties  by 
contacting  Mr.  Amos  L  Garrison,  Jr.  Hie 
FNSI  has  been  sent  to  various  Federal, 
State,  and  local  agencies  and  interested 
parties.  A  limited  number  of  copies  of 
the  FNSI  are  available  to  fill  sii^e  copy 
requests  at  the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  October  19, 1981. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regard^  State  and  lo^  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  September  8, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

[FR  Doc.  81-27167  Filed  9-17-81;  8:45  am] 

BtLUNQ  CODE  3410-18-H 


Hopkins  County  Youth  Athletics 
RecrestionsI  Ares  R.C.  A  D.  Messure, 
Kentucky;  Finding  of  No  Significsnt 
Impact 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eddie  L  Wood,  State 
Conservationist  Soil  Conservation 
Service,  333  Waller  Avenue.  Lexington, 
Kentucky  40504,  telephone  606-233-2749. 

Notice:  Pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  ^rvice  Guidelines  (7  CFR 


46370 
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Part  650);  the  Soil  Conservation  Service, 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Hopkins 
County  YouA  Athletics  Recreational 
Area  R.C.  &  D.  Measiue,  Hopkins 
Coimty,  Kentucky. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Eddie  L  Wood,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this'project. 

The  measure  concerns  a  plan  for  land 
drainage,  water  disposal  and  vegetative 
cover.  The  planned  works  of 
improvement  include:  critical  area 
treatment,  underground  tile  drainage, 
open  ditch  drainage,  a  riprap  chute,  a 
grass  waterway,  a  diversion  channel 
and  some  land  smo<^hing. 

The  Notice  of  a  Ending  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Eddie  L. 
Wood.  The  FNSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementation  of  the  prc^osal  wiU 
not  be  initiated  imtil  October  19, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-9S 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  September  8, 1981. 
loseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

(FR  Doc.  Bl-27iae  FOed  »47..ai;  8:45  amj 
BILLING  CODE  S410-16-M 


Moss  Neck  Watershed,  N.C.; 
Availability  of  a  Record  of  Decision 

agency:  Soil  Conservation  Service, 
Department  of  Agriculture. 

ACTION:  Notice  of  availability  of  a 
record  of  Decision. 


FON  FURTHER  INFORMATION  CONTACT: 

Mr.  Coy  A.  Garrett,  State 
Conservationiil  Soil  Conservation 
Service,  P.O.  Box  27307. 310  New  Bern 
Avenue,  Raleigh,  North  Carolina  27611, 
telephone  (919)  755-42ia 
Notice:  Mr.  Coy  A.  Garrett 
re^Kxisible  Federal  official  for  projects 


administered  under  the  provisions  of 
Pub.  L  83-566, 16  U.S.C.  1001-1008,  in 
the  State  of  North  Carolina,  is  hereby 
providing  notification  that  a  record  of 
decision  to  jmiceed  with  installation  of 
the  Moss  Neck  Watershed  project  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  Mr. 
Garrett  at  thie  above  address. 

Dated:  September  8, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  far  Natural  Resource  Projects. 
(Catalog  of  Fedmral  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

[FR  Doc.  Sl-ZneS  Filed  9-17-81;  8:45  ami 
BILUNG  CODE  S410-1S-M 


Saimonberry  Park  R,C.  A  D.  Measure, 
Oregon;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Guy  W.  Nutt,  State  Conservationist. 
Soil  Conservation  Service,  1220  S.W, 

3rd,  16th  Floor,  Portland,  Oregon  97204, 
telephone  (503)  221-2751. 

Notice:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  ^rvice  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the 
Salmonbmry  Park  RJC.  k  D.  Measure, 
Benton  County.  Oregon. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Guy  W.  Nutl  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
recreation  facilities.  The  planned  woiks 
of  improvement  include  reconstruction 
of  boat  ramp,  upgrading  access  road, 
picnic  tables,  comfort  station,  and 
graveling  parking  area.  Conservation 
practices  include  subsurface  drains, 
streambank  stabilisation,  and  seeding. 

The  Notice  of  a  Finding  of  No 
Signfficant  irapect  (FNSI)  has  been 


forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed'by  contacting  Mr.  Guy  W. 
Nutt.  The  FNSI  has  been  sent  to  various 
Federal  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FNSI  are  available  to  fill 
single  copy  requests  at  the  above 
adless. 

Implementation  of  the  proposal  will 
not  be  initiated  until  October  19, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budj^t  Circular  A-05 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  Septembn  10, 1981. 

David  G.  Unger, 

Associate  Chief,  Soil  Conservation  Service. 

|FR  Doc.  81-27166  Filed  9-17-61: 8:45  am] 

BILLING  CODE  3410-16-M 


Smithvilie  Park  Recreation  and  Fish 
and  Wildlife  Development  R.C.  &  D. 
Measure,  New  Jersey;  Finding  of  No 
Significant  Impact 

AGENCY:  Sod  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


FOR  FURTHER  INFORMATION: 

Mr.  Plater  T.  Campbell,  State 
Conservationist.  Soil  Conservation 
Service,  1370  Hamilton  Street,  Somerset, 
New  Jersey  08873,  telephone  201-246- 
1205. 

Notice:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Coimcil  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Smithvilie 
Park  Recreation  and  Fish  and  Wildlife 
Development  R.C.  &  D.  Measure, 
Burlington  County.  New  Jersey. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  IHater  T.  Campbell  State 
Conservationisl  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  maasure  txuoetns  a  plan  for  the 
installation  of  water-bued  recreation 
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facilities  and  fishery  development  at 
Smithville  Park  to  provide  opportunities 
for  picnicking,  biking,  boating,  and 
fishing.  The  work  involves  the 
construction  of  picnic  areas,  shelters, 
playground  equipment,  and  associated 
sanitary  facilities  and  parking  lots.  The 
20-acre  Smithville  Lake  will  be 
deepened  in  places  for  fishery 
improvement.  Water  control  structures, 
boat  ramps,  and  fishing  piers  will  be 
installed. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Plater  T. 
Campbell,  llie  FNSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  October  19, 1681. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  lo^  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  September  8, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

(FR  Doc.  81-27175  Filed  S-17-81: 8:45  am] 

BILUNQ  CODE  3410-1S-M 

Southwest  Harbor  Flood  Prevention 
and  Land  Drainage  R.C.  &  0.  Measure, 
Maine;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  BUly  R.  Abercrombie,  State 
Conservationist.  Soil  Conservation 
Service,  USDA  Office  Building, 
University  of  Maine,  Orono,  Maine 
04473,  telephone  207-866-2132. 

Notice:  Pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  ^rvice  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Service, 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Southwest 
Harbor  Flood  Prevention  and  Land 
Drainage  R.C.  &  D.  Measure.  Hancock 
County.  Maine. 


The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
loctd,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Mr.  Billy  R.  Abercrombie.  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  measure  concerns  a  plan  for  a 
water  control  and  disposal  system 
which  provides  flood  protection  to  a 
residential  and  business  area  and 
drainage  to  an  athletic  field  in  the  town 
of  Soudiwest  Harbor,  Maine.  The 
planned  water  control  system  consists 
of  the  installation  of  a  diversion  ditch, 
two  surface  inlet  structures,  an 
underground  conduit  system,  a  tile 
drainage  system,  and  two  rock  lined 
waterways  to  collect  convey,  and 
dispose  of  surface  and  subsurface 
water,  and  seeding  the  area  disturbed 
by  construction. 

llie  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  BiUy  R. 
Abercrombie.  The  FNSI  has  been  sent  to 
various  Federal.  State,  and  local 
agencies  and  interested  parties.  A 
lifted  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  October  19, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  loi^  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  September  8, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

(FR  Doc.  81-27174  Filed  S-17-81;  S;45  am) 

BHXINQ  CODE  3410-1S-M 

Twin  Bridge*  Recreation  Area  Critical 
Area  Treatment  R.C.  A  D.  Measure, 
Oklahoma;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service, 
Department  of  Agriculture. 
action:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roland  R.  Willis.  State 
Conservationist,  Soil  Conservation 
Service,  Agricultural  Center  Office 
Building.  Farm  Road  and  Brumley  Street 


Stillwater,  Oklahoma  74070,  telephone 
405-624-^360. 

Notice:  Pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  ^rvice  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
Depeirtment  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Twin 
Bridges  Recreation  Area  Critical  Area 
Treatment  R.  C.  &  D.  Measure,  Ottawa 
Coimty,  Oklahoma. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Mr.  Roland  R.  Willis,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  measure  concerns  a  plan  for 
critical  area  treatment  for  erosion 
control.  The  planned  works  of 
improvement  include  site  preparation 
with  fill  placement  gravel  filter,  and 
riprap. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  ffie  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Roland  R. 
Willis.  The  FNSI  has  been  sent  to 
.  various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
lifted  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  October  19, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  September  8, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects, 

(FR  Doc  Bl-27ia8  Filed  8-17-81;  8:45  am) 

BIUJNQ  CODE  M10-1S-M 

Warren  County  Centertown  School 
Grounds  R.C.  A  D.  Measur*, 
Tannessae;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service. 
USDA. 
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ACnON:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  C.  Bivens,  State 
Conservationist,  U.S.  Courthouse,  801 
Broadway  Street,  Nashville,  Tennessee 
37203,  telephone  615-852-^71. 

Notice:  Pursuant  to  Section  102[2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Warren 
County  Centertown  School  Grounds 
R.C.  &  D.  Measure,  Tennessee. 

Hie  environmental  assessment  of  this 
federally  assisted  action  indicates  that 


CIVIL  AERONAUTICS  BOARD 

Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits;  Week  Ended 

September  11, 1981 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  the  board  may  process  the  applications  by  expedited  procedures.  Such  procedures  may  consist 
of  the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedings. 

Date  Med  ^*?to**  Description 

Sept.  11. 19ei..«.  40007  Transamerica  Airlines,  lnc„  c/o  Jeffrey  A.  Manley.  BurweM,  Hansen.  Manley  S  Peters,  Suite  550,  1815  H  Street,  N.W.,  Washington,  D.  C.  20006.  Conforming 

Application  of  Transamerica  Airlines,  Inc.  pursuant  to  the  provisions  of  Section  401  of  the  Act  and  Subpart  Q  of  the  Board's  Procedural  regulations,  requests 
an  amendment  of  its  certificate  of  public  convenience  and  necessity  for  Route  194  authorizing  it  to  engage  in  foreign  air  transportation  of  passengers, 
property  and  maH  by  amending  the  route  description  of  segment  1  to  read  as  foltows  (nevrly-requested  authority  is  underscored): 

-  1.  Between  a  poM  or  points  in  ttie  United  States  (other  than  Sarasota/Bradentoa  PL.  and  Orange  County.  CA);  and  Shannon,  Ireland,  a  point  or  points  in 

Balgiun,  the  Methertands,  Luxembourg,  the  Federal  Republic  of  Germany,  Switzerland,  Portugal,  Jordan,  arid  Tel  Aviv,  Israel. 

. . .  Answers  may  be  Med  by  September  25, 1M1. 

Do . .  40913  Guy-Atnsrica  Airways,  1^  118-27  Queens  Blvd.,  Forest  Hills,  New  York  11375.  Application  of  Guy-America  Airways.  Inc.  pursuant  to  Section  401  of  the  Act 

and  Subpart  0  of  the  Board's  Prooediirsl  Relations  requests  issuance  of  an  amended  certificate  of  public  convenience  and  necessity  for  Route  290 
authorizing  It  to  engage  In  foreign  air  tranaporation  of  persons,  property  and  mail  between  all  points  in  ffie  United  States  and  points  in  foreign  countries  as 
follows: 

"1.  Between  a  point  or  points  in  the  United  States  (except  Sarasota/Bradenton,  Fla.,  and  West  Palm  Beach,  Fla.)  and  a  point  or  points  in  Guyana, 
Surinam,  Chile,  the  Bahamas,  Jamaica,  Haiti,  Dominican  Republic,  St.  Maarten,  SL  Kitts,  Antigua,  Guadeloupe,  Martinique,  Barbados,  Grenada,  Trinidad  attd 
Tobaga,  Oiracao,  Anrba,  Belize,  El  Salvador,  Guatemala,  Honduras,  Nicaragua,  Panama,  Belgium,  the  Netherlands,  Luxembourg,  the  Federal  Republic  of 
Germany,  Switzerland  and  Ireland." 


the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  anvironment.  As  a  result  of  these 
findings,  Mr.  Donald  C.  Bivens,  State 
Conservationist,  has  determined  that  the 
prepeiration  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  the  treatment 
of  eroding  areas  on  the  groimds  of  the 
Warren  County  Centertown  School.  The 
planned  works  of  improvement  include 
sloping,  fertilizing,  liming,  and  seeding 
to  perennial  grasses  and  legumes. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  die  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Donald  C. 


Bivens.  The  FNSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  imtil  October  19, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Pro^am  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  prefects  is  applicable) 

Dated:  September  8, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

[FR  Doc.  81-27172  FSed  9-17-«l:  8:45  am] 

BILLING  CODE  34ie-16-M 


Conforming  Apjdications,  motions  to  modify  scope,  and  Answers  may  be  filed  by  October  9, 1981. 
Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  B1-Z7294  Filed  9-17-81;  8A5  am) 

BiLUNO  CODE  asao-oi-M 


[Order  81-9-901 

Mesaba  Aviation  d.b4i.  Mesaba 
Airlines;  Rtness  Determination 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  81-9-90, 
Order  to  Show  Cause. 


SUMMARY:  The  Board  is  proposing  to 
find  that  Mesaba  Aviation,  Inc.,  db.a. 
Mesaba  Airlines  is  fit,  willing,  and  able 
to  provide  commuter  air  carrier  service 
under  section  419(c)(2)  of  the  Federal 


Aviation  AcL  as  amended;  that  it  has 
the  ability  to  provide  reliable  essential 
air  service;  and  that  the  aircraft  used  in 
this  service  conform  to  the  applicable 
safety  standards.  The  complete  text  of 
this  order  is  available  as  noted  below. 
DATES:  Responses:  All  interested 
persons  wishing  to  respond  to  die 
Board’s  tentative  fitness  determination 
shall  serve  thejr  responses  on  all 
persons  listed  below  no  later  than 
October  5, 1981,  together  with  a 
summary  of  the  testimony,  statistical 
data,  and  other  material  relied  upon  to 
support  the  allegations. 


ADDRESSES:  Responses  or  additional 
data  should  be  filed  with  the  Essential 
Air  Services  Division,  Room  921,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428,  and  with  all  persons  listed  in 
Attachment  A  of  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Pfeiffer,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428  (202)  673-5354. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  81-9-90  is 
available  from  the  Distribution  Section, 
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Room  516, 1825  Connecticut  Avenue, 
NW.,  Washington,  D.C.  Persons  outside 
the  metropolitan  area  may  send  a 
postcard  request  for  Order  81-9-90  to 
Distribution  Section,  Civil  Aeronautics 
Board,  Washington,  D.C.  20428. 

By  the  Civil  Aeronautics  Board:  September 
15. 1981. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.  81-27297  Filed  9-17-81: 8:45  am] 

BlUING  CODE  6320-01^ 


[Order  81-9-60] 

South  Pacific  Agana  Proceeding 
agency:  Civil  Aeronautics  Board. 
action:  Notice  of  Order  to  Show  Cause 
(81-9-60). _ 

SUMMARY:  The  Board  is  instituting  the 
South  Pacific  Agana  Proceeding  and  is 
proposing  to  grant  unrestricted  authority 
to  South  Pacific  at  Agana,  Guam  under 
expedited  procedures  of  Subpart  Q  of  its 
Procedural  Regulations.  The  tentative 
findings  and  conclusions  will  become 
final  if  no  objections  sue  filed.  The 
complete  text  of  this  order  is  available 
as  noted  below. 

DATES:  All  interested  persons  having 
objections  to  the  Board  issuing  the 
proposed  authority  shall  file,  and  serve 
on  all  persons  listed  below,  no  later  than 
September  30, 1981,  a  statement  of 
objections,  together  with  a  summary  of 
the  testimony,  statistical  data  and  other 
material  expected  to  be  relied  upon  to 
support  the  stated  objections. 
addresses:  Objections  to  the  issuance 
of  a  fiinal  order  should  be  filed  in  Docket 
39837,  which  we  have  entitled  the  South 
Pacific  Agana  Proceeding.  They  should 
be  addressed  to  the  Docket  Section, 

Civil  Aeronautics  Board,  Washington, 
D.C.  20428. 

In  addition,  copies  of  such  filings 
should  be  served  upon  South  Pacific;  the 
mayor  and  airport  manager  of  Agana, 
Guam;  and  the  Governor  of  the  Territory 
of  Guam. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  A.  Szekely,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428,  (202)  673-5107. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  81-9-60  is 
available  from  our  Distribution  Section, 
Room  516,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428.  Persons  outside  the 
metropolitan  area  may  send  a  postcard 
request  for  Order  81-9-60  to  that 
address. 


By  the  Bureau  of  Domestic  Aviation: 
September  11, 1981. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.  81-27296  Filed  9-17-81: 8:45  am) 

BILLING  CODE  6320-01-M 


[Order  81-9-78] 

United  Air  Lines;  Addition  of  Louisville, 
KY  and  Syracuse,  NY 

agency:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Order  to  Show  Cause 
(81-9-78). 

SUMMARY:  The  Board  is  proposing  to 
award  air  route  authority  at  Louisville 
and  Syracuse  to  United  Air  Lines  under 
expected  show  cause  procedures. 

The  Complete  text  of  this  order  is 
available  as  noted  below. 

DATES:  Objections:  All  interested 
persons  having  objections  to  the  Board 
issuing  an  order  making  final  the 
tentative  findings  and  conclusions  of  the 
above  order  shall  file,  by  September  28, 
1981,  a  statement  of  objections  together 
with  a  summary  of  the  testimony, 
statistical  data,  and  oUier  material 
expected  to  be  relied  upon  to  support 
the  stated  objections.  Such  filings  should 
be  served  upon  all  parties  listed  below. 
ADDRESSES:  Objections  to  the  issuance 
of  a  final  order  should  be  filed  in  Docket 
39928.  they  should  be  addressed  to  the 
Docket  Section,  Civil  Aeronautics 
Board,  Washington,  D.C.  20428 
In  addition,  copies  of  such  filings 
should  be  served  on  United  Air  Lines: 
the  Mayor  and  Airport  Manager  of  each 
city  to  vidiich  the  pleading  refers,  and 
the  state  aeronautical  commission  of  the 
state  in  which  such  city  is  situated. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Ransom,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW,  Washington. 
D.C.  20428,  (202)  673-5197. 

SUPPLEMENTARY  INFORMATION:  The 

complete  text  of  Order  81-9-78  is 
aveulable  fit)m  our  Distribution  Section, 
Room  516,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW,  Washington, 
D.C.  20428.  Persons  outside  the 
metropolitan  area  may  send  a  postcard 
request  for  Order  81-9-78  to  that 
ad^esa. 

By  8ie  Bareaii  of  Domestic  Aviation: 
September  14. 1981. 

PbyBis  T.  Kaytoi, 

Secretary. 

|PR  Doc.  81-27295  Filed  9-17-81: 8:45  am] 

BILLINe  CODE  8320-01-H 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Perchlorethylene  From  France; 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Finding 

agency:  Department  of  Commerce, 
International  Trade  Administration. 
action:  Notice  of  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  perchlorethylene 
from  France.  The  review  covers  the  two 
known  exporters  of  this  merchandise  to 
the  United  States,  Chloe  Chimie  and 
Rhone  Poulenc  Petrolchimie,  and  the 
period  May  1, 1980  through  April  30, 

1981.  The  review  disclos^  no  shipments 
to  the  U.S.  of  this  merchandise  duiing 
the  period.  There  are  no  known 
unliquidated  entries. 

As  a  result  of  this  review,  the 
Department  has  preliminarily 
determined  to  require  cash  deposits 
equal  to  the  calculated  margin  on  the 
last  known  shipments.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  September  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  John  R.  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230 
(202-377-3814/5289). 

SUPPLEMENTARY  INFORMATION: 
Procedural  Background 

On  December  5, 1980  the  Department 
of  Commerce  (“the  Department”) 
published  in  the  Federal  Register  (45  FR 
80570)  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  finding  on  perchlorethylene 
fitim  France  (44  FR  29045-6,  May  19, 
1979).  The  Department  announced  in  the 
Federal  Register  of  March  16, 1981  (46 
FR  1621)  its  intent  to  conduct  the  next 
administrative  review  by  the  end  of  May 

1982.  As  required  by  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review  of  the  finding  on 
perchlorethylene  from  France. 

Scope  of  tiw  Review 

The  imports  covered  by  ^s  review 
are  perchlorethylene,  including  technical 
grade  and  purified  grade 
perchlorethylene.  Perdilorethylene  is  a 
clear  water-white  liquid  at  or^ary 
temperature  with  a  sweet  odor  and  is 
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completely  capable  of  being  mixed  with 
most  organic  liquids.  It  is  a  chlorinated 
solvent  used  mainly  for  dry  cleaning  of 
clothes,  but  is  also  used  in  other 
applications  such  as  vapor  degreasing  of 
metals. 

Perchlorethylene  is  currently 
classifiable  under  item  429.3400  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

The  Department  knows  of  only  two 
French  exporters  of  perchlorethylene  to 
the  United  States.  They  are  Chloe 
Chimie  and  Rhone  Poulenc  Petrochimie. 
Rhone  Poulenc  Petrochimie  sold  its 
productive  capacity  for  chlorine 
solvents,  including  perchlorethylene,  to 
Chloe  Chimie  on  January  1, 1981.  The 
review  covers  the  period  May  1, 1980 
through  April  30, 1981.  There  were  no 
known  shipments  to  the  United  States 
during  the  review  period  and  there  are 
no  knovm  unliquidated  entries. 

Preliminary  Results  of  the  Review 

As  required  by  §  353.48(b)  of  the 
Commerce  Regulations,  we  preliminarily 
determine  that  a  cash  deposit  of 
estimated  duties  of  47.8  percent  of  the 
entered  value,  based  on  the  weighted- 
average  margin  in  the  original  fair  value 
investigation,  shall  be  required  on  all 
shipments  of  perchlorethylene  from 
France  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
vrithin  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  15 
days  of  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Gary  N.  HotUck, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

September  14. 1981. 

(PR  Doc.  n-271S2  Filed  0-17-61;  aiS  am] 

BILUNO  CODE  6810-2S-II 


Pig  Iron  From  East  Germany; 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Finding 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  pig  iron  from 
East  Germany.  The  review  covers  the 
only  known  exporter  of  this 
merchandise  to  the  United  States. 
Deutsche  Stahl-Metall.  The  review 
covers  the  period  October  3, 1978 
through  September  30, 1980.  There  have 
been  no  known  shipments  to  the  U.S. 
during  this  period  and  there  are  no 
known  unliquidated  entries. 

As  a  result  of  this  review,  the 
Department  has  decided  to  require  a 
cash  deposit  equal  to  the  margin 
calculated  during  the  original  fair  value 
investigation.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  September  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  U.  Askey  or  John  R.  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230 
(202-377-3814/5289). 

SUPPLEMENTARY  INFORMATION: 
Procedural  Background 

On  October  29, 1968,  a  dumping 
finding  with  respect  to  pig  iron  fi^m 
East  Germany  was  published  in  the 
Federal  Rej^ter  as  Treasury  Decision 
68-262  (33  FR 15904).  A  “Notice  of 
Tentative  Determination  to  Modify  or 
Revoke  Dumping  Findings"  with  respect 
to  this  merchandise  was  published  by 
the  Department  of  the  Treasury  on 
October  2. 1978  (43  FR  45497-8).  Reasons 
for  the  tentative  determination  were 
given  in  the  notice  and  interested  parties 
were  afforded  an  opportunity  to  present 
written  or  oreil  views.  Treasury  received 
comments  but  took  no  further  action  on 
the  proposed  revocation.  On  January  1, 
1980,  the  provisions  of  title  I  of  the 
Trade  Agreements  Act  of  1979  became 
effective.  Title  I  replaced  the  provisions 
of  the  Antidumping  Act  of  1921  ("the 
1921  Act")  %vith  a  new  title  VII  to  the 
Tariff  Act  of  1930  ("the  Tariff  Act").  On 
January  2, 1980,  the  authority  for 
administering  Ae  antidumping  duty  law 
was  transferred  from  the  Department  of 
the  Treasury  to  the  Department  of 
Commerce  (“the  Department").  The 
Department  published  in  Uie  Federal 
I  Register  of  March  28. 1980  (45  FR  20511- 


12)  a  notice  of  intent  to  conduct 
administrative  reviews  of  all 
outstanding  dumping  findings.  As 
required  by  section  751  of  the  Tariff  Act, 
the  Department  has  conducted  an 
administrative  review  of  the  finding  on 
pig  iron  from  East  Germany. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  pig  iron,  which  is  used  in 
steel  production  and  in  the  iron  foundry 
industry  for  making  iron  castings  such 
as  pipe,  automobile  castings,  and 
machinery  parts.  Pig  iron  is  currently 
classifiable  under  items  606.1300  and 
606.1500  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  The 
Department  knows  of  only  one  exporter 
of  pig  iron  from  East  Germany  to  Ae 
United  States,  Deutsche  Stahl-Metall. 
The  review  covers  the  period  October  3, 
1978  through  September  30, 1980.  The 
Treasury  Department  reviewed  all  prior 
periods. 

Review  of  Prior  Comments 

The  Ad  Hoc  Committee  of  Merchant 
Pig  Iron  Producers  of  America  objected 
when  Treasury  published  its  tentative 
revocation.  The  basis  of  its  objection 
was  that  “if  the  impediment  against 
price  discrimination  is  removed,  they 
will  be  free  to  resume  their  proven 
unfair  marketing  tactics  and  will  not 
hesitate  to  do  so." 

Since  the  exporter  has  neither 
requested  revocation  nor  provided  the 
written  agreement  required  by 
§  353.54(e)  of  the  Commerce 
Regulations,  we  vrill  not  consider  this 
proposed  revocation  further. 

Preliminary  Results  of  the  Review 

Oiu  records  indicate  no  shipments  of 
pig  iron  from  East  Germany  for  the 
period  October  3, 1978  through 
September  30, 1980,  and  there  are  no 
known  unliquidated  entries. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
on  or  before  October  19. 1981  and  may 
request  disclosure  and/or  a  hearing  on 
or  before  October  5, 1981.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  cmy  such 
comments  or  hearing. 

It  is  our  general  intention  in  cases 
where  there  are  no  shipments  to 
determine  cash  deposit  rates  on  the 
basis  of  the  margins  on  the  last  known 
shipments.  Deutsche  Stahl-Metall  has 
not  responded  to  any  questionnaire. 
Therefore,  as  provided  by  §  353.48(b)  of 
the  Commerce  Regulations,  a  cash 
deposit  of  70  percent,  based  on  the 
margin  calculated  during  die  original 
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fair  value  investigation  as  best  evidence, 
shall  be  required  on  all  shipments  of  pig 
iron  bom  East  Germany  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results.  This 
deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Gary  N.  Horiick, 

Deputy  Assistant  Secretary,  Import 
Administration. 

September  15, 1981. 

|FR  Doc.  81-27304  Filed  0-17-81;  8:45  ami 
BlIXING  CODE  3S10-2S-M 


National  Oceanic  and  Atmospheric 
Administration 

Louis  Scarpuzzi  Enterprises;  Receipt 
of  Amended  Application  for  Permit 

On  July  29, 1981,  Notice  was  published 
in  the  Federal  Register  (46  FR  38737)  that 
an  application  had  been  filed  with  the 
National  Marine  Fisheries  Service  by 
Louis  Scarpuzzi  Enterprises,  339 
Riverside  Drive,  Fort  Myers,  Florida 
33905(P76E)  for  a  permit  to  take  marine 
mammals  as  authorized  by  the  Marine 
Mammal  Protection  Act  and  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals. 

Notice  is  hereby  given  that  the 
Applicant  has  amended  his  request  to 
increase  to  four  (4)  the  number  of 
Atlantic  bottlenose  dolphins  for  pubUc 
display. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235,  on  or  before  October  19, 

1981.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 


necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  N.W.,  Washington, 
D.C.;  and 

Regional  Director,  National  Marine  Fisheries 
Service,  Southeast  Region,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702. 
Dated:  September  15, 1981. 

Richard  B.  Roe, 

Acting  Director,  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

(FR  Doc.  81-27305  Kled  9-17-81;  8:45  am] 

BILLING  CODE  3510-22-M 


Office  of  the  Secretary 

General  Counsel;  Delegation  of 
Authority 

The  following  delegation  of  authority 
has  been  signed  by  the  Secretary  of 
Commerce: 

"Pursuant  to  the  authority  vested  in 
the  Secretary  of  Commerce  by  law,  and 
in  accordanoe  with  the  Ethics  in 
Government  Act  of  1978  (Pub.  L.  95-521, 
as  amended)  I  delegate  to  the  General 
Counsel  authority  to  coordinate  and 
administer  the  effiics  program  of  the 
Department  of  Commerce.  In  the 
absence  of  the  General  Counsel,  the 
Assistant  General  Counsel  for 
Administration  is  delegated  this 
authority.  This  delegation  of  authority 
shall  be  effective  on  September  18, 1981. 

Dated:  September  15, 1981. 

Marilyn  B.  Wagner, 

Acting  Assistant  General  Counsel  for 
A  dministration. 

[FR  Doc.  81-27303  Filed  9-17-81;  8:45  am) 

BILLING  CODE  3510-BW-H 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1981;  Proposed 
Deletions 

agency:  Committee  for  Purchase  fi-om 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  Deletions  fi'om 
procurement  list. 

summary:  The  Committee  has  received 
proposals  to  delete  from  Procurement 
List  1981  a  commodity  produced  by  and 
services  provided  by  woricshops  for  the 
blind  or  other  severely  handicapped. 


Comments  must  be  received  on  or 
before:  Octob^’  21, 1981. 

ADDRESS:  Committee  for  Purchase  fiom 
the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North, 
Suite  610,  Arlington,  Virginia  22^.. 

FOR  FURTHER  INFORMATION  CONTACT: 

C  W.  Fletcher  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat  77.  Its  purpose  is  to 
provide  interested  persons  an 
opportunity  to  submit  conunents  on  the 
possible  impact  of  the  proposed  action. 

It  is  proposed  to  delete  the  following 
commodity  and  services  from 
Procurement  List  1981,  November  12, 
1980  (45  FR  74836): 

Class  6230 

Flashlight 

6230-00-643-3486 

SIC  5812 

Catered  Noon  Meals 
Armed  Forces  Examining  and  Entrance 
Station 

Seattle,  Washington 
SIC  7641 

Furniture  Rehabilitatioa 
Sacramento,  California,  plus  60-mile 
radius,  excluding  San  Joaquin  County. 
C  W.  Fletcher, 

Executive  Director. 

[FR  Doc.  81-27199  Filed  9-17-81, 8:45  am) 

BILUNG  CODE  6820-33-M 


COPYRIGHT  ROYALTY  TRIBUNAL 

[Docket  No.  81-21 

Cable  Television  Royalty  Fee 
Adjustment  Proceeding 

Comments  of  the  Motion  Picture 
Association  of  America,  Inc.  And  Its 
Member  Companies  On  Institution  of 
Proceeding,  Request  for  Immediate 
Establishment  of  Interim  Rates,  And 
Request  For  Ruling  On  Effective  Date  Of 
Final  Rates  Resulting  From  Proceeding. 

The  Copyright  Royalty  Tribunal 
(Tribunal)  in  die  Festal  Registn  of 
August  18, 1981  (46  FR  41840)  published 
notice  requesting  comments  not  later 
than  September  24, 1981  on  a  petition  of 
the  National  Cable  Television 
Association,  Inc.  (NCTA)  to  initiate  a 
cable  television  royalty  fee  adjustment 
proceeding. 

The  Motion  Picture  Association  of 
America,  Inc.  and  its  member  companies 
(MPAA)  on  September  14, 1981  filed 
comments  with  the  Tribunal  on  the 
NCTA  petition,  and  in  addition 
requested  the  Tribunal  to  adopt  certain 
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interim  cable  television  rates  and  to 
make  a  ruling  as  to  the  effective  date  of 
any  royalty  adjustment  that  may  result 
from  a  royalty  adjustment  proceeding. 
The  comments  of  the  MPAA  are 
available  for  public  inspection  in  the 
offices  of  the  Tribunal. 

The  Tribunal  now  requests  comments 
on  the  jurisdictional  and  procedural 
questions  presented  by  the  MPAA 
*  request  for  the  adoption  of  interim  cable 
royalty  rates.  The  Tribunal  at  the 
present  time  is  not  requesting  comments 
on  the  substantive  aspects  of  any 
proposed  interim  rate  schedule,  or 
comments  concerning  the  effective  date 
of  any  final  rates. 

Comments  limited  to  the  scope  of  this 
notice  may  be  submitted  not  later  than 
October  1, 1981.  Reply  comments 
relating  to  this  notice,  or  directed  to 
comments  filed  pursuant  to  the  notice  of 
August  18th,  may  be  submitted  not  later 
than  October  7, 1981. 

Comments  shall  be  addressed  to  the 
Chairman,  Copyright  Royalty  Tribunal, 
1111 20th  Street,  N.W.,  Washington,  D.C. 
20036. 

Thomas  C.  Brennan, 

Acting  Chairman,  Copyright  Royalty 
Tribunal. 

|FR  Doc.  B1-2726B  FUed  9-17-81;  8:45  am) 

BIUJNG  CODE  1410-01-11 


DEPARTMENT  OF  DEFENSE 

Defense  Science  Board  Task  Force  on 
Application  of  High  Technology  to 
Ground  Forces;  Change  in  Meeting 
Date 

The  Defense  Science  Board  Task 
Force  on  /^plication  of  High 
Technology  to  Ground  Forces  meeting 
schedule  for  October  7. 1981  at  Fort 
Lewis,  Washington,  as  published  in  the 
Federal  Register  (Vol.  46,  No.  174,  dated 
September  9, 1981,  FR  Doc.  81-26255, 46 
FR  45011)  has  been  changed  to  October 
17, 1981.  In  all  other  respects,  the 
original  notice  cited  above  remains  the 
same. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

September  IS,  1981. 

|FR  Doc  81-27300  FUed  9-17-81;  6:45  am] 

BILUNQ  CODE  3810-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[OFC  Case  No.  55119-9207-01-12;  Docket 
No.  ERA-FC-81-015] 

General  Motors  Corp.;  Order,  Granting 
Exemption  From  the  Prohibitions  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978 

agency:  Economic  Regulatory 
Administration,  Energy. 
action:  Order  granting  exemption  from 
the  prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

summary:  On  June  18, 1981,  General 
Motors  Corporation  (GM)  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  for  an  order 
which  would  exempt  a  new  major  fuel 
burning  installation  (MFBI)  from  the 
prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978, 42  U.S.C. 
8301  et  seq.  (FUA  or  the  Act).  Title  U  of 
FUA  prohibits  the  use  of  petroleum  or 
natural  gas  as  a  primary  energy  source 
in  certain  new  M^I's  unless  an 
exemption  has  been  granted  by  ERA. 
Criteria  for  petitioning  for  exemption 
from  the  prohibitions  of  FUA  are 
contained  in  10  CFR  Parts  500  and  501, 
and  10  CFR  Part  503,  published  on  June 
6, 1980,  at  45  FR  38276  and  38302 
respectively. 

I^rsuant  to  the  provisions  of  FUA  and 
10  CFR  503.38,  ERA  hereby  grants  to  GM 
subject  to  the  terms  and  conditions 
specified  herein,  a  permanent  fuels 
mixture  exemption  as  authorized  by 
section  212(d)  of  the  Act  and  10  CFR 
503.38(d)  for  the  new  field-erected 
boiler,  (identified  as  Boiler  No.  1)  to  be 
installed  at  CM’S  Assembly  Division 
Plant  at  Lake  Orion,  Michigan. 

In  accordance  with  section  702(a)  of 
FUA,  this  order  shall  take  effect  on 
November  17. 1981,  the  60th  calendar 
day  after  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Peters.  Jr.,  Case  Manager, 
Office  of  Fuels  Conversion,  Economic 
Regulatory  Administration,  2000  M 
Street,  NW.,  Room  3128-M, 
Washington,  D.C.  20461,  Phone  (202) 
653-3934 

Constance  L  Buckley,  Chief,  New  MFBI 
Branch,  Office  of  Fuels  Conversion, 
Economic  Regulatory  Administration, 
2000  M  Street,  NW.,  Room  3128, 
Washington,  D.C.  20461,  Phone  (202) 
653-4226 

Christina  Simmons,  Office  of  the 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6B- 
178, 1000  Independence  Avenue,  SW., 


Washington,  D.C.  20585,  Phone  (202) 

252-2967 

The  public  file  containing  a  copy  of 
this  order  and  other  documents  and 
supporting  materials  on  this  proceeding 
is  available  for  inspection  upon  request 
at:  ERA,  Room  B-110, 2000  M  Street, 
NW.,  Washington,  D.C.  20461,  Monday 
through  Friday,  8:00  a.m.-4:30  p.m. 

SUPPLEMENTARY  INFORMATION: 

Eligibility  and  evidentiary  requirements 
governing  the  permanent  fuels  mixture 
exemption,  as  authorized  under  section 
212(di  of  FUA,  are  set  forth  at  10  CFR 
503.38.  Under  section  212(d),  a 
certification  alternative  is  available  for 
MFBI’s  which  will  use  a  mixture 
containing  less  than  25  percent 
petroleum  or  natural  gas,  providing 
simplified  evidentiary  requirements  for 
such  facilities.  GM  has  petitioned  for  a 
permanent  exemption  from  the 
prohibition  of  Title  II  of  FUA  for  its 
Boiler  No.  1,  under  10  CFR  503.38(d], 
based  upon  use  of  a  mixture  of  coal  and 
natural  gas  containing  less  than  25 
percent  natural  gas  for  the  unit. 

In  accordance  with  10  CFR  501.3(d), 
ERA  published  notice  of  its  acceptance 
of  GM's  petition  in  the  Federal  Register 
on  July  21, 1981,  at  46  FR  37542. 
Additionally.  ERA  staff  examined  the 
aforementioned  certifications  made  by 
GM  in  its  petition  and  determined  that 
the  petition  fulfills  the  requirements  of 
10  CFR  503.38(d).  A  Tentative  Staff 
Analysis  was  prepared  recommending 
that  ERA  issue  an  order  granting  GM  the 
requested  exemption  for  the  boiler,  the 
availability  of  which  was  noticed  in  the 
Federal  Raster  concurrently  with  the 
Notice  of  Acceptance.  The  combined 
notice  provided  for  a  45-day  comment 
period  during  which  interested  persons 
could  submit  written  comments  and 
request  a  public  hearing  on  the  petition 
for  exemption  or  the  Tentative  Staff 
Analysis.  That  period  expired  on 
September  4, 1981.  Comments  were  filed 
only  by  GM.  No  public  hearing  was 
requested. 

In  its  comments  to  ERA,  GM 
contended  that  the  amount  of  fuel 
excluded  from  the  definition  of  primary 
energy  source  by  Section  103(a)(15)  of 
FUA  is  in  addition  to  any  fuel  that  may 
be  used  in  Boiler  No.  1,  under  a  fuels 
mixture  exemption. 

ERA  believes  that  the  statement  in  the 
Tentative  Staff  Determination 
concerning  the  amounts  of  fuel  to  be 
allowed  under  Section  103(a)  (15)(A)  of 
the  Act  as  an  exclusion  from  the 
definition  of  primary  energy  source, 
where  a  fuels  mixture  exemption  has 
been  granted,  is  consistent  with  the 
purposes  of  the  Act  and  within  the 


Federal  Reg^ter  /  Vol.  46,  No.  181  /  Friday.  September  18.  1981  /  Notices 


46377 


authority  of  ERA.  Section  103(a)(15) 
provides  that  the  minimum  amounts 
which  are  excluded  are  subject  to  rules 
prescribed  by  the  Secretary.  Under  the 
current  rule  implementing  FUA,  in 
connection  with  the  definition  of 
“Primary  energy  source"  (10  CFR  500.2), 
ERA  has  set  the  excluded  amount  of 
zero  where  a  fuels  mixture  exemption 
has  been  granted.  The  footnote  to  the 
definition  provides:  "For  purposes  of 
subparagraph  (1),  no  fuels  will  be 
excluded  finm  the  definition  of  primary 
energy  source  where  a  mixtures 
exemption  has  been  granted  under  Parts 
503  or  504  of  these  regulations.  The 
minimum  amount  of  natural  gas  or 
petroleum  provided  by  a  mixtures 
exemption  to  maintain  reliability  of 
operation,  consistent  with  maintaining  a 
reasonable  level  of  fuel  efficiency  is  in 
lieu  of  the  minimum  amount  required  for 
unit  ignition,  start-up.  testing,  flame 
stabilization,  and  control  uses."  It 
should  be  noted  that  the  rule  does  not 
include,  as  part  of  the  exempt  fuel 
covered  by  a  mixtures  exemption,  any 
amount  of  fuel  which  could  otherwise  be 
excluded  from  the  definition  of  primary 
energy  source.  Whenever,  with  respect 
to  exemptions  other  than  a  fuels 
mixture,  a  given  amoimt  of  excluded  fuel 
is  authorized  (for  example  the  15  percent 
presumptive  exclusion  provided  for  in 
the  final  rule)  it  is  in  addition  to  the  fuel 
that  is  exempt  as  a  primary  energy 
source.  ERA  has  determined  that  this 
regulatory  treatment  (i.e.,  to  set  the 
amount  of  fuel  which  could  be  excluded 
under  Section  103(a)(15)  at  zero)  where 
a  mixtures  exemption  is  granted,  best 
accomodates  the  purposes  of  the  Act  in 
minimizing  the  amounts  of  petroleum 
and  natural  gas  to  be  used  for  congruent 
purposes. 

As  required  by  section  701(f)  and  (g) 
of  the  Act,  ERA  provided  a  copy  of  GI^s 
petition  to  the  Environmental  Protection 
Agency  (EPA)  and  the  Federal  Trade 
Commission  (FTC)  for  their  comment. 
The  Acting  Regional  Administrator, 

EPA,  Region  V,  Chicago.  Illinois,  filed 
written  comment  on  the  petition  and 
Tentative  Staff  Analysis  for  the  Lake 
Orion,  Michigan,  installation.  In  the 
opinion  of  EPA,  Region  V,  the  proposed 
exemption  does  not  present  any  air 
quality  problems  and  therefore,  they 
have  no  objection  to  the  granting  of  the 
requested  exemption.  No  comments 
were  received  fi'om  FTC. 

Decision  and  Order 

Based  upon  review  of  the  entire 
record  of  this  proceeding,  ERA  has 
determined  that  GM  has  satisfied  the 
certification  requirements  of  10  CFR 
503.38(d).  Therefore,  pursuant  to  section 
212(d)  of  the  Act,  and  subject  to  the 


terms  and  conditions  stated  below,  ERA 
hereby  grants  GM  a  permanent  fuels 
mixture  exemption  for  the  new  BoUer 
No.  1  to  permit  the  use  of  natural  gas  in 
a  mixture  with  coal  In  that  unit.  As 
specified  in  the  terms  and  conditions 
below,  the  total  amoimt  of  natural  gas 
used  in  the  exempted  unit  shall  not 
exceed  25  percent  of  the  total  annual  Btu 
heat  input  of  the  primary  energy  sources 
used  in  that  unit.  In  granting  tUs 
exemption,  ERA  has  taken  into  account 
the  purposes  for  which  the  minimuin 
percentage  of  petroleum  and  natural  gas 
provided  by  a  fuels  mixture  exemption 
is  to  be  used,  i.e.,  to  maintain  reliability 
of  operations,  consistent  with 
maintaining  a  reasonable  level  of  fuel 
efficiency.  Accordingly,  ERA  will  not 
exclude  firom  the  definition  of  primary 
energy  source  any  fuel  used  in  the  new 
boiler  for  the  purposes  of  unit  ignition, 
start-up,  testing,  flame  stabilization,  and 
control  uses. 

Terms  and  Conditions 

Section  214(a)  of  FUA  gives  ERA  the 
authority  to  attach  terms  and  conditions 
to  any  order  granting  an  exemption 
which  are  appropriate  and  consistent 
with  the  purposes  of  the  Act.  By 
petitioning  for  an  exemption  under  the 
provisions  of  10  CFR  503.38(d).  GM,  in 
accordance  widi  10  CFR  503.38(e), 
agreed,  upon  grant  of  the  exemption,  to 
the  standard  terms  and  conditions 
specified  in  that  subsection. 

Accordingly,  such  terms  and  conditions 
as  enumerated  below,  are  attached  to 
this  order  granting  the  requested 
exemption. 

(1)  The  amount  of  natural  gas  to  be 
used  in  a  mixture  with  alternate  fuel  in 
the  boiler  will  not  exceed  25  percent  of 
the  total  annual  Btu  heat  input  of  the 
primary  energy  somxes  of  the  unit 

(2)  Mor  to  operation  of  the  boiler,  GM 
will  secure  all  applicable  environmental 
permits  and  approvals  pursuant  to,  but 
not  limited  to  the  following:  Clean  Air 
Act  Cleem  Water  Act  Rivers  and 
Harbors  Act  Coastal  Zone  Management 
Act  and  the  Resource  Conservation  and 
Recovery  Act 

Reporting  Requirements 

In  addition  to  the  above  terms  and 
conditions,  GM  must  pursuant  to  10 
CFR  503.38(g),  upon  grant  of  this 
exemption,  certify  to  ERA  the  date  the 
boiler  is  first  operated  under  the 
provisions  of  tMs  order,  and  must 
annually  thereafter  at  not  later  than  30 
days  afier  each  anniversary  of  that  date, 
file  with  ERA  a  certification  that  the 
amount  of  natural  gas  used  in  the  boiler 
during  the  preceeding  year  did  not 
exceed  25  percent  of  the  total  annual  Btu 
heat  input  of  the  primary  energy  sources 


of  that  MFBL  Such  certifications  shall  be 
executed  by  a  duly  authorized 
representative  of  GM. 

On  August  11. 1980,  DOE  published  in 
the  Fede^  Register  (45  FR  53199)  a 
notice  of  proposed  amendments  to 
guidelines  for  compUance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  guidelines, 
the  granting  or  denial  of  certain  FUA 
permanent  exemptions,  including  the 
permanent  fuels  mixture  exemption  by 
certification  in  which  the  use  of 
petroleum  or  natural  gas  in  a  mixture 
with  an  alternate  fuel(s)  will  not  exceed 
25  percent  of  the  exempted  MFBFs  total 
annual  Btu  heat  input  of  its  primary 
energy  sources,  were  identified  as 
classes  of  actions  which  normally  do  not 
require  the  preparation  of  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment. 

This  classification  raises  a  rebuttable 
presumption  that  the  granting  or  denial 
of  these  exemptions  will  not 
significantly  affect  the  quality  of  the 
human  environment  GM  has  certified 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  commencement 
of  operation  of  the  new  MFBI  under 
exemption.  The  Enviroiunentd  Checklist 
completed  and  certified  to  by  GM 
pursuant  to  10  CFR  503.15(b)  has  been 
reviewed  by  DOE’s  Office  of 
Environment  with  consultation  firom  the 
Office  of  the  General  Counsel,  and  it  has 
been  determined  that  CM’S  responses  to 
the  questions  therein  indicate  that  the 
operation  of  the  boiler  under  this 
exemption  will  not  have  significant 
impact  on  those  areas  regulated  by 
specified  laws  that  impose  consultation 
requirements  on  DOE,  and  otherwise 
affirm  the  applicability  of  the 
categorical  exclusion  to  these  FUA 
actions.  No  contrary  information  has 
come  to  the  attention  of  ERA  during  the 
proceeding  on  CM’S  petition.  Therefore, 
no  additional  environmental  review  is 
deemed  to  be  required. 

Effectiveness  of  Order 

The  exemption  granted  by  this  order 
shall  become  effective  on  the  60th 
calendar  day  after  the  date  of 
publication  of  this  order  in  the  Federal 
Reg^ter  (November  17, 1981). 

Judical  Review: 

Pursuant  to  section  702(c)  of  the  Act, 
any  person  aggrieved  by  this  order  may 
at  any  time  before  the  OOth  calendar  day 
after  the  date  of  publication  of  this 
Order  file  a  petition  for  judicial  review 
thereof  in  accordance  ^th  the 
procedures  outlined  in  10  CFR  501.69. 


tTB 
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Issued  in  Washington,  D.C„  on  September 
14, 1981. 

Robert  L  Davies, 

Director,  Office  of  Fuels  Conversion, 
Economic  Regulatory  Administration. 

(FR  Doc.  Sl-^27233  Filed  9-17-Sl;  SAS  am] 
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[OfC  Cm*  Mo.  551 19-«206^1-12;  Dodwt 
No.  ERA-FC-51-016] 

General  Motors  Corp;  Order  Granting 
Exentpdon  From  the  Prohlbidons  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978 

AQBMcy:  Econcnnic  Rsgulatoiy 
Administratkxi,  Energy. 
action:  Order  granting  exemption  from 
die  {uohibitions  of  die  Powerplant  and 
Industrial  Fnel  Use  Act  of  1978. 

summary:  On  June  18. 1981.  General 
Motors  Corporation  (GM)  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  for  an  order 
which  would  exempt  anew  major  fiiel 
bundng  installation  (KffBI)  from  die 
prohibitions  of  die  Powerplant  and 
Indnstiial  Fnel  Use  Act  of  1978. 42  U.S.C. 
8302  ef  se?..  (FUA  or  the  AcQ.  Utie  II  of 
FUA  imihibits  the  use  of  petroleum  or 
nataral  gas  as  a  inimary  energy  source 
in  certain  new  MFSPs  ^ess  an 
exemption  has  been  granted  by  QIA. 
Criteria  for  petitirming  lev  exenqition 
from  die  prohibitions  of  FUA  are 
contained  in  10  CFR  Parts  900  and  501. 
and  U)  CFR  Part  503.  publi^ied  on  June 
6. 1980.  at  45  FR  38276  and  36302  • 

respectively. 

Pursuant  to  the  provisions  of  FUA  and 
10  CFR  503.38.  ERA  hereby  grants  to  GM 
subject  to  the  terms  and  coitions 
specified  herein,  a  permanent  fuels 
mixture  exemption  as  authorized  by 
section  212(d)  of  the  Act  and  10  CFR 
503.38(d)  for  the  new  field-erected 
boder,  (identified  as  Broiler  Na  1)  to  be 
instafled  at  CM’S  Assembly  Division 
Plant  at  Wentzville.  Missouri 
In  accordance  with  section  702(a)  of 
FUA.  this  order  shall  take  efiect  on 
November  17. 1981,  the  60th  calendar 
day  after  publication  in  the  Federal 
Reguter. 

FOR  FURTHIR  INFORMATION  CONTACT: 

Edward ).  Peters,  Jr..  Case  Manager, 
Office  of  Fuds  Conversion.  Economic 
Regulatory  Administration,  2000  M 
Street  NW.,  Room  3128-M, 
Washington,  O.G  20461,  Phone  (202) 
653-3934 

Ccmstance  L  Bnddey,  Chiet  New  MFBI 
Branch,  Office  of  ^eb  Conversion, 
Economte  Regulatory  Adminietrati^ 
2000  M  Street  NW,.  Room  3128, 
Washington,  DlC  20461,  Phone  (202) 
653-4226 


Christina  Simmons,  Office  (d  the 
General  Counsel  Department  of 
Energy,  Forrestall  Bidding,  Room  6B- 
178, 1000  liulepeiKlence  Avenue,  SW,. 
Washir^ton.  aC  20585,  Phone  (202) 
252-2967 

The  puUic  file  containing  a  copy  of 
this  or^r  and  other  documents 
Biq)porting  materials  on  this  proceeding 
is  avaikUe  f(»  inspection  upon  request 
at:  ERA,  Room  B-IK),  2000  M  Street 
NW..  Wasfakigton.  DG.  20461,  Mcmday 
throat  Friday.  8:00  a jn.-4:30  p.m. 
9UPPLEMBNTARV  information: 

Eligibility  and  evidentiary  requirements 
goverimig  the  permanent  faels  mixture 
exemptiort  ns  authorized  under  section 
212(d)  of  FUA,  ore  set  forth  at  10<3R 
503.96.  Undo:  section  212(d),  a 
certification  ahemative  is  available  for 
MPBFs  which  will  use  a  mixture 
containing  less  titan  25  percent 
petroienm  or  natural  gas,  providing 
simplified  evidentiary  requirements  for 
such  facilities.  GM  has  petitioned  for  a 
permanent  exemption  from  the 
prohibitions  of  Tide  Hof  FUA  for  its 
Boiler  No.  1,  under  10  CFR  S0338(d), 
based  upon  use  of  a  mixture  of  coal  and 
natural  gas  containing  less  than  25 
percent  natural  gas  for  the  unit. 

In  accordance  with  10  CFR  501.3(d) 
ERA  published  notice  of  its  acceptance 
of  GM’s  petition  in  tiie  Federal  Register 
on  July  21, 1981,  at  46  FR  37542. 
Additionally,  ERA  staff  examined  the 
aforementioned  certifications  made  by 
GM  in  its  petition  and  determined  that 
the  petition  fulfills  the  requirements  of 
10  CFR  S03.38(d).  A  Tentative  Staff 
Analysis  was  prepared  recommending 
that  ERA  issue  an  order  granting  GM  tiie 
requested  exemption  for  the  boUer,  the 
availability  of  which  was  notice  in  the 
Federal  Raster  concurrently  with  the 
Notice  of  Acceptance.  The  combined 
notice  provided  for  a  45-day  comment 
period  during  which  interested  persons 
could  submit  written  comments  and 
request  a  pubfic  hearing  on  the  petition 
for  exemption  or  tiie  Tenatative  Staff 
Analysis.  That  period  e:q>ired  on 
September  4, 1981.  Comments  were  filed 
only  by  GM.  No  public  hearing  was 
requested. 

In  its  ernmnents  to  ERA,  GM 
contosded  that  the  amount  of  frtri 
excluded  from  the  definition  dfprimmy 
energy  souioe  by  Section  103(aKl5)  of 
FUA  is  ia  addition  lo  any  fuel  that  may 
be  used  ki  Birilv  No.  1,  under  a  fuds 
mixture  exemption. 

ERA  believes  that  the  statement  in  the 
Tentative  Staff  Determination 
ooncemii^Aeemouatiof  fueltofae 
allowed  under  Section  103{aMl5)(AJ  of 
the  Act  as  an  exdesian  frem  the 
definitioaofjHisMiy  energy  aouice, 


where  a  fuels  mixture  exemption  has 
been  granted,  is  consistent  with  the 
purposes  of  the  Act  and  within  the 
auth<Hity  of  ERA.  Section  103(a)(15) 
provides  that  the  minimum  amounts 
which  are  excluded  are  subject  to  rules 
prescribed  by  tiie  Secretary.  Under  the 
current  nde  implementing  FUA,  in 
connecti(»i  with  the  definition  of 
“Primaiy  energy  source"  (10  500.2), 

ERA  has  set  the  exduded  amount  at 
zero  where  a  fuels  mixtnre  exemption 
has  been  granted.  Ihe  footnote  to  the 
definition  provides:  “For  purposes  of 
sufaparagriph  (1),  no  fimis  will  be 
excluded  bran  t^  definition  of  {aimary 
energy  source  where  a  mixtures 
exemption  has  been  granted  under  Parts 
503  or 504  of  tiiese  regnlatitHis.  The 
mmhnam  amount  of  nateral  gas  or 
petroleum  provided  bj  a  mixture 
exemption  to  aseiataia  reliability  of 
operation,  conatelent  with  maintaining  a 
reasonable  lead  of  fuel  efficiency  is  in 
lieu  of  the  mhiinaan  nmotmt  required  for 
unit  ignition,  start-up,  testing,  ftame 
stsdiiMziRion,  and  onntrol  uses."  It 
should  be  noted  ti»t  the  rule  does  not 
indude,  as  part  of  tiie  exempt  fuel 
covered  by  a  mixtvse  exemption,  £my 
amount  of  foel  which  could  otherwise  be 
exduded  from  tiie  definition  of  ^Himary 
energy  source.  Whenever,  witii  respect 
to  exesqitkHis  ctiier  tiian  e  faels 
mixture,  a  ^vmi  amount  of  excluded  fuel 
is  authorized  (for  example  the  15  per 
cent  presumptive  exclusion  provided  for 
in  the  final  ride)  it  is  in  addition  to  the 
fnel  that  is  exempt  as  e  prhnaiy  energy 
source.  ERA  has  deteraiined  that  this 
regulatory  treatment  fi.e.,  to  set  the 
amount  cd  fuel  which  could  be  exduded 
under  Section  183(aXl5)  at  zero)  where 
a  mixture  exemption  is  granted,  best 
accommodates  the  purposes  of  tiie  Act 
in  minimizing  tiie  amounts  of  petroleum 
and  natural  gas  to  be  used  for  congruent 
purposes. 

As  required  by  section  701(Q  and  (g) 
of  the  Act  ERA  provided  a  copy  of  GM’s 
petition  to  the  EnidroiuBental  Protection 
Agency  (EPA)  and  the  Federal  Trade 
Commission  (FTC)  for  their  comment. 

No  comments  were  received  from  either 
EPA  or  FTC. 

Dedskm  aad  Order 

Based  upon  review  of  the  entire 
record  of  this  proceeding,  ERA  has 
determined  that  GM  has  satisfied  the 
certification  requirements  of  10  CFR 
503.38(d).  Therefore,  pennant  to  section 
212(d)  of  the  Act  and  subject  to  the 
terms  end  conditions  stat^  below,  ERA 
hereby  grants  GM  a  permanent  fuels 
mixture  exenqption  iat  the  new  Boiler 
No.  1  to  permk  the  use  of  natural  gas  in 
a  mixture  with  coal  in  that  unit  /to 
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specified  in  the  terms  and  conditions 
below,  the  total  amount  of  natural  gas 
used  in  the  exempted  unit  shall  not 
exceed  25  percent  of  the  total  annual  Btu 
heat  input  of  the  primary  energy  sources 
used  in  that  unit.  In  granting  this 
exemption,  ERA  has  taken  into  account 
the  purposes  for  which  the  minimum 
percentage  of  petroleum  and  natural  gas 
provided  by  a  fuels  mixture  exemption 
is  to  be  used,  i.e.,  to  maintain  reliability 
of  operations,  consistent  with 
maintaining  a  reasonble  level  of  fuel 
efficiency.  Accordingly,  ERA  will  not 
exclude  from  the  defrnition  of  primary 
energy  source  any  fuel  used  in  the  new 
boiler  for  the  purposes  of  unit  ignition, 
start-up,  testing,  flame  stabilization,  and 
control  uses. 

Terms  and  Conditions 

Section  214(a)  of  FUA  gives  ERA  the 
authority  to  attach  terms  and  conditions 
to  any  order  granting  an  exemption 
which  are  appropriate  and  consistent 
with  the  purposes  of  the  Act.  By 
petitioning  for  an  exemption  under  the 
provisions  of  10  CFR  503.38(d],  GM,  in 
accordance  with  10  CFR  503.38(e), 
agreed,  upon  grant  of  the  exemption,  to 
the  standard  terms  and  conditions 
specihed  in  that  subsection. 

Accordingly,  such  terms  and  conditions 
as  enumerated  below,  are  attached  to 
this  order  granting  the  requested 
exemption. 

(1)  The  amount  of  natural  gas  to  be 
used  in  a  mixture  with  alternate  fuel  in 
the  boiler  will  not  exceed  25  percent  of 
the  total  annual  Btu  heat  input  of  the 
primary  energy  sources  of  the  unit. 

(2)  Mor  to  operation  of  the  boiler,  GM 
will  secure  all  applicable  environmental 
permits  and  approvals  pursuant  to,  but 
not  limited  to  the  following:  Clean  Air 
Act,  Clean  Water  Act,  Rivers  and 
Harbors  Act,  Coastal  Zone  Management 
Act  and  the  Resource  Conservation  and 
Recovery  Act. 

Reporting  Requirements 

In  addition  to  the  above  terms  and 
conditions,  GM  must,  pursuant  to  10 
CFR  503.38(g),  upon  grant  of  this 
exemption,  certify  to  ERA  the  date  the 
boiler  is  frrst  operated  under  the 
provisions  of  this  order,  and  must, 
annually  thereafter  at  not  later  than  30 
days  after  each  anniversary  of  that  date, 
nie  with  ERA  a  certihcation  that  the 
amount  of  natural  gas  used  in  the  boiler 
during  the  preceding  year  did  not 
exceed  25  percent  of  the  total  annual  Btu 
heat  input  of  the  primary  energy  sources 
of  the  MFBI.  Such  certifications  shall  be 
executed  by  a  duly  authorized 
representative  of  GM. 


On  August  11, 1980,  DOE  published  in 
the  Fedei^  Register  (45  FR  53199)  a 
notice  of  proposed  amendments  to 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  guidelines, 
the  granting  or  denial  of  certain  FUA 
permanant  exemptions,  including  the 
permanent  fuels  mixture  exemption  by 
certifrcation  in  which  the  use  of 
petroleum  or  natural  gas  in  a  mixture 
with  an  alternate  fuel(s)  will  not  exceed 
25  percent  of  the  exempted  MFBI’s  total 
annual  Btu  heat  input  of  its  primary 
energy  sources,  were  identified  as 
classes  of  actions  which  normally  do  not 
require  the  preparation  of  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment. 

This  classification  raises  a  rebuttable 
presumption  that  the  granting  or  denial 
of  these  exemptions  will  not 
significantly  affect  the  quality  of  the 
human  environment.  GM  has  certified 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  commencement 
of  operation  of  the  new  MFBI  under 
exemption.  The  Environmental  Checklist 
completed  and  certified  to  by  GM 
pursuant  to  10  CFR  503.15(b)  has  been 
reviewed  by  DOE’s  Office  of 
Environment,  with  consultation  from  the 
Office  of  the  General  Counsel,  and  it  has 
been  determined  that  GM’s  responses  to 
the  questions  therein  indicate  that  the 
operation  of  the  boiler  under  this 
exemption  will  not  have  significant 
impact  on  those  areas  regulated  by 
specified  laws  that  impose  consultation 
requirements  on  DOE,  and  otherwise 
affirm  the  applicability  of  the 
categorical  exclusion  to  these  FUA 
actions.  No  contrary  information  has 
come  to  the  attention  of  ERA  during  the 
proceeding  on  GM’s  petition.  Therefore, 
no  additional  environmental  review  is 
deemed  to  be  required. 

Effectiveness  of  Order 

The  exemption  granted  by  this  order 
shall  become  effective  on  the  60th 
calendar  day  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register  (November  17, 1981). 

Judicial  Review 

Pursuant  to  section  702(c)  of  the  Act, 
any  person  aggrieved  by  this  order  may 
at  any  time  before  the  60th  calendar  day 
after  the  date  of  publication  of  this 
Order  file  a  petition  for  judicial  review 
thereof  in  accordance  with  the 
procedures  outlined  in  10  CFR  501.69. 

Issued  in  Washington,  D.C.,  on  September 
14, 1981. 


Robert  L.  Davies, 

Director,  Office  of  Fuels  Conversion, 
Economic  Regulatory  Administration. 

pH  OoG.  81-27234  Filed  9-17-81: 8:45  am] 
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[Docket  No.  ERA-FC-81-010;  OFC  Case  Na 
56358-9016-01-12, 56358-9016-02-12] 

Phillips  Petroleum  Co.;  Availability  of 
Tentative  Staff  Analysis 

agency:  Economic  Regulatory 
Administration,  Energy. 

ACTION:  Notice  of  availability  of 
tentative  stafi  analysis. 


summary:  On  April  9, 1981,  Phillips 
Petroleum  Company  (Phillips)  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  for  an  order  exempting 
two  new  major  fuel  burning  installations 
(MFBI’s)  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978, 42  U.S.C.  8301  et  seq.,  (FUA  or 
the  Act),  which  prohibits  the  use  of 
petroleum  and  natural  gas  as  a  primary 
somce  in  certain  new  MFBI’s  unless  an 
exemption  for  such  use  has  been 
granted  by  DOE.  Pertinent  criteria  and 
procedures  for  petitioning  for  an 
exemption  from  the  prohibitions  of  FUA 
are  contained  in  10  CFR  Parts  500  and 
503  published  on  June  6, 1980,  at  45  FR 
38276  and  38302,  respectively. 

Phillips  is  seeking  permanent 
exemptions  to  bum  natural  gas  in  a 
mixture  with  regenerator  flue  gases 
(containing  carbon  monoxide,  CO)  in 
two  field-erected  CO  boilers  to  be 
constructed  at  its  Borger,  Texas  refinery. 

ERA  accepted  the  petition  on  May  30, 
1981,  and  published  notice  of  its 
acceptance,  together  with  a  statement  of 
the  reasons  set  forth  in  the  petition  for 
requesting  the  exemptions,  in  the 
Federal  Register  on  June  9, 1981  (46  FR 
30525).  Publication  of  the  notice 
commenced  a  45-day  public  comment 
period  pursuant  to  section  701  of  FUA 
which  expired  July  24, 1981.  No 
comments  were  received. 

The  public  file  containing  a  copy  of 
the  Tentative  Staff  Analysis  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  at:  ERA,  2000  M  Street,  NW., 
Room  B-110,  Washington,  D.C.,  20461, 
Monday  through  Friday,  8KX)  a.m.-4:30 
p.m. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  permanent 
exemptions  fi:t)m  the  prohibitions  of  the 
Act  within  six  months  after  the  end  of 
the  public  comment  period  provided  for 
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in  this  notice,  unless  ERA  extends  such 
period.  Notice  of  any  extension,  together 
with  a  statement  of  reasons  for  such 
extensions,  will  be  published  in  the 
Federal  Register. 

DATE:  Written  comments  on  the 
Tentative  Staff  Analysis  are  due  on  or 
before  October  2, 1981.  A  request  to 
have  DOE  convene  a  public  hearing 
must  be  made  within  the  same  period. 
ADDRESS:  Fifteen  copies  of  written 
comments  shall  be  submitted  to  the 
Department  of  Energy,  DOE  Case 
Control  Unit,  Box  4629,  Room  3214,  2000 
M  Street,  NW.,  Washington,  D.C.,  20461. 
Docket  Number  ERA-PC-81-010  should 
appear  on  the  outside  of  the  envelope 
and  the  document  contained  tiierein. 

FOR  FURTHER  INPORMATION  CONTACT: 
Jack  Vandenberg,  Office  of  PubKc 
Information,  Economic  Regulatory 
AdnHnistrabon,  2000  M  Street.  NW., 
Room  B-110,  Washington,  D.C  20461, 
(202)653-4055 

Ellen  Russell,  Case  Manager,  New  MFBI 
Brandi,  Office  of  Fads  Conversion, 
Economic  Regalatory  Admiowtration, 
2000  M  Street,  NW„  Room  3128, 
Washington,  O.C.  20461,  (202)  653- 
4477 

Constance  L  Baddey,  Chiet  New  MFBI 
Branch,  of  Faels  Conversion, 
Economic  Regalatory  Administration, 
2000  M  Street  NW^  Room  3128, 
Wnshin^n,  D.C.  20461,  (202)  653- 
4226 

Marilyn  Ross,  Attorney,  Office  of  the 
General  Counsel,  Department  of 
Energy,  1000  Indepeodence  Avenue, 
SW.,  Washmgton,  D.C.  20565,  (202) 
252-2967 

SUPPLEMERTARV  INFORMATION:  Phillips 
proposes  to  install  two  carbon 
monoxide  (CO)  boilas.  CO  Boiler  29 
will  have  a  design  heat  input  rate  of  497 
million  Btu’s  p«r  hour.  CO  Boiler  40  will 
have  a  desiga  heat  input  rate  of  500 
million  Btu’s  per  hour.  Each  xmit  will  be 
capable  of  generating  350,000  pounds  of 
steam  per  Imur.  The  fad  Phiflips 
proposes  for  use  in  the  two  CO  boilers  is 
a  mixture  of  approximately  18.6  percent 
regenerator  flue  gets  (185  J  million  Btu/ 
hr)  and  81.4  percent  natural  gas  (812.1 
million  Btu/hr).  The  CO  containing  flue 
gas  produced  at  Phillips  Borger,  Texas 
refmery  with  a  heating  value  of  11  Btu’s 
per  cubic  foot  has  been  determined  by 
ERA  to  be  an  alternate  fuel 
In  addition  to  the  demoastration  by  a 
petitioner  that'he  proposes  to  ase  an 
alternate  fuel  with  petroleum  or  natural 
gas  in  a  mixture,  he  must  also 
demonstrate  to  the  satisfaction  of  ERA, 
pursuant  to  10  CFR  503.38(a)(2),  that  the 
amount  of  petroleum  or  natural  gas 
proposed  to  be  used  in  the  mixture  will 
not  exceed  the  minimum  percentage  of 


the  total  annual  Btu  heat  input  of  the 
primary  energy  sooroes  ne^ed  to 
maintain  operational  reliability  of  the 
unit  consistent  with  maintaining  a 
reasonable  level  of  fuel  efficiency. 

Phillips  stated  that  the  minimum 
percentage  of  natural  gas  needed  to 
maintain  satisfactory  operation  of  die 
CO  boilers  is  75.55  percent  for  Unit  29 
and  77.25  percent  for  Unit  40.  ERA  has 
verified  these  calculations.  Phillips 
requested  however,  that  they  be  allowed 
to  bum  sufficient  natural  gas  to  install 
and  operate  the  CO  boilers  at  a 
combined  capacity  of  700,000  pounds  of 
steam  per  hour.  Additionally,  Phillips 
requested  that  during  the  time  diat  one 
or  both  FCC  Units  are  not  operating,  for 
whatever  cause,  and  regeneration  gases 
are  not  available,  that  it  be  permitted  to 
bum  natural  gas  in  the  two  CO  Boilers 
in  amounts  necessary  to  meet  the 
refinery’s  steam  requirements. 

ERA  currently  does  not  have  the 
authority  to  grant  A  fuel  mixtures 
exemption  where  the  amount  of 
petroleum  or  natural  gas  proposed  to  be 
used  in  die  mixture  exceeds  the 
minimum  percentage  of  the  total  Btu 
heat  input  nf  the  primary  energy  sources 
of  such  poweiplant  or  installation 
consistent  with  maintaining  a 
reasonable  level  of  fuel  efficiency. 
’Therefore,  ERA  staff  has  prepared  a 
Tentative  Staff  Analysis  recommending 
diat  die  exemption  be  granted,  subject 
to  dffi  tenn  and  condition  recommended 
below,  to  permit  the  use  of  natural  gas 
only  in  the  amounts  which  ERA  has 
verified  are  necessary  to  con^lete 
combustion  of  the  r^eneration  gases  in 
the  CO  boilers,  i.e.,  75.55  percent  for 
Unit  29  and  77.25  percent  for  Unit  40. 

Additionally,  the  ERA  staff  is 
sympathetic  with  Phillips's  desires  to 
continue  the  operation  of  the  CO  Boilers 
using  all  natural  gas  during  those 
periods  when  a  sufficient  supply  of 
regeneration  gases  are  not  being 
produced,  however.  ERA  does  not  have 
the  authority  to  grant  as  a  provision  of  a 
fuels  mixture  exemption,  the  use  of 
natural  gas  or  pertoleom  in  excess  of 
that  required  to  maintain  the  exempted 
unit’s  operational  reiiabiltty  when  fired 
with  the  fuels  mixture.  ’Therefore,  the 
ERA  staff  recommends  that  Phillips' 
request  to  use  natural  gas  in  CO  Boilers 
29  and  40  during  those  periods  when 
their  respective  FCC  Units  are 
shutdown,  be  denied. 

Recommended  Term  and  Conditiaii 

Section  214(a)  of  FUA  gives  ERA  the 
authority  to  attach  terms  and  conditions 
to  any  order  granting  an  exemption 
which  are  appropriate  and  consistent 
with  the  purposes  of  the  Act.  Based 
upon  its  analysis  of  Phillips’  petition,  the 


ERA  staff  recommends  that  the 
following  term  and  condition  be 
attached  to  any  order  which  would 
grant  PhUlips  die  requested  exemptions: 

(1)  The  amount  of  natural  gas  burned 
in  a  mixture  with  die  regeneration  gases 
shall  not  exceed: 

For  CO  Boiler  29,  75.55  percent  of  the 
unit’s  total  annual  Btu  heat  input;  and 

For  CO  Boiler  40, 77.25  percent  of  the 
unit’s  total  annual  Btu  beat  hqrat. 

Reporti^  Requirement 

In  addition  to  the  above  term  and 
condition,  I^illips  shall,  pursuant  to  10 
CFR  503.38(g),  submit  to  the  Economic 
Regulatory  Administration,  Case 
Control  Unit  (Fuel  Use  Act),  Room  3214, 
2000  M  Street,  NW.,  Washington  D.C. 
20461,  the  following: 

(a)  A  certificadon  of  die  date(s)  CO 
Boilers  29  and  40  are  first  operated 
under  the  inwisions  of  this  order  and 

(b)  Within  30  days  from  each 
anniversary  date(s)  of  commencement  of 
operation  of  OO  filers  29  and  40,  as 
reported  {mrsuant  to  (a)  above,  an 
anmial,  certified  report  of  the  types  and 
quantities  of  fuels  used  in  each  boiler 
during  the  preceding  year.  The  following 
report  format  shall  be  used: 


Amount 
tMimed 
(1,000  It 

Btu  value 

Percent  of 

COBoilar 

Fuel 

(MM 

annual  fuel 

No. 

type 

Btu's/ 

HR) 

consump¬ 

tion 

Each  certification  shall  be  executed 
by  a  duly  authorized  representative  of 
Phillips.  OFC  Case  No.  56358-9106-01- 
12  (for  CO  Boiler  29)  and  OFC  Case  No. 
56358-9106-02-12  (for  CO  Boiler  40) 
shall  be  cited  on  each  certification. 

National  Environmental  Policy  Act  of 
1969  (NEPA)  Review:  On  the  basis  of  the 
analysis  provided  by  the  Office  of  Fuels 
Conversion,  and  reviewed  by  the  Office 
of  Environmental  Protection,  Safety,  and 
Preparedness,  with  consnltation  from 
the  Office  of  General  Counsel,  the 
Departm^at  of  Energy  has  concluded 
that  the  granting  of  these  exemptions 
will  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  widiin  the  meaning 
of  NEPA.  Accordingly,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  is  requfred. 

The  Tentative  Staff  Analysis  does  not 
constitute  a  decision  by  ERA  to  grant 
the  exemptions  requested.  Such  a 
decision  will  be  made  in  accordance 
with  10  CFR  501.68  on  the  basis  of  the 
entire  record  of  this  proceeding, 
including  any  comments  received  on 
Tentative  Staff  Analysis. 
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Issued  in  Washington,  D.C.,  on  September 
14, 1981. 

Robert  L  Davies, 

Director,  Office  of  Fuels  Conversion, 
Economic  Regulatory  Administration, 

(FR  Doc.  81-2723S  Filed  9-17-Sl;  8:45  am] 

BILLING  CODE  645(M>1-H 


Office  of  Hearings  and  Appeais 
Issuance  of  Proposed  Decisions  and 
Orders;  August  3  through  August  14, 
1981 

During  the  period  of  August  3  through 
August  14, 1981,  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
Widi  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedured  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Room  B-120,  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
holidays. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
September  14, 1981. 

Edgington  Oil,  Company,  Inc.  Washington, 
D,C.  BEX-0220  crude  oil 

Edgington  Oil  Company  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  211.67  (the  Entitlements  Program). 
The  exception  request,  if  granted,  woidd 


result  in  the  issuance  of  additional 
entitlement  to  Edgington  to  offset  the  cost  of 
entitlements  obligations  incurred  because  the 
firm  had  purchased  crude  oil  to  increase  its 
permanent  inventory  following  the  expansion 
of  its  refinery  capacity.  On  March  10, 1981, 
the  Department  of  Energy  issued  a  Proposed 
Decision  and  Order  that  determined  that  the 
exception  request  be  granted  in  part. 

However,  on  August  12, 1981,  the  DOE  issued 
a  Supplemental  Order  reversing  the  initial 
proposed  determination  and  tentatively 
concluded  that  the  Edgington  request  be 
denied. 

Placid  Oil  Company,  Washington,  D.C,  BEE- 
1584,  crude  oil 

On  January  6, 1981,  Placid  Oil  Company 
(Placid]  filed  an  /^plication  for  Exception 
from  the  provisions  of  10  CFR  Part  212, 
Subpart  D.  The  exception  request,  if  granted, 
would  permit  Placid  to  determine  the  price  of 
crude  oil  produced  and  sold  frnm  a  certain 
production  unit  without  regard  to  a 
cumulative  deficiency  which  accrued  during 
the  months  of  September,  October  and 
November  1980.  On  August  14, 1981,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  denied. 

Tricentennial  Energy  Corporation, 

Washington,  D.C,  BEE-1662,  reporting 
requirements 

Tricentennial  Energy  Corporation  filed  an 
Application  for  Exception  ^m  the 
requirement  that  the  firm  prepare  and  submit 
Form  EIA-9A,  No.  2  Distillate  Price 
Monitoring  Report.  In  considering  the  request, 
the  DOE  found  that  the  firm  had  not 
demonstrated  that  it  would  experience  a 
serious  hardship  as  a  result  of  the 
requirement  that  it  submit  the  form,  and  that 
the  information  provided  by  the  firm  would 
be  relevant  to  the  purposes  of  Form  EIA-9A. 
Accordingly,  on  August  11, 1981  the  DOE 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
denied. 

[FR  Doc.  81-Z7301  Filed  9-17-81;  8:45  am) 

BILLINQ  CODE  S450mi-« 


Southeastern  Power  Administration 

Order  Confirming  and  Approving 
Power  Rates  on  an  Interim  Basis  of 
Kerr-PhUpott  Projects 

agency:  Southeastern  Power 
Administration  (SEPA),  Energy. 

ACTION:  Notice  of  Approval  on  Interim 
Basis  of  Kerr-Philpott  Projects’  Rates. 

summary:  On  9-14-61,  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  confirmed  and 
approved,  on  an  interim  basis,  the 
extension  of  two  existing  rate  schedules 
and  an  adjustment  and  extension  of  the 
other  rate  schedule  for  Kerr-Philpott 
Projects’  power.  *1116  rates  were 
approved  on  an  interim  basis  through 
September  30, 1962,  and  are  subject  to 
confirmation  and  approval  by  the 


Federal  &iergy  Regulatory  Commission 
on  a  final  basis. 

DATES:  Approval  of  rates  on  interim 
basis  is  effective  on  October  1, 1^. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolmon,  Jr^  Chiefi  Division  of 
Fiscal  Operations,  Southeastern 
Power  Administration.  Depentment  of 
Energy.  Samuel  Elbert  Building, 
Elberton,  Georgia  30635. 

John  J.  DiNucci,  Office  of  Power 
Marketing  Coordination,  Department 
of  Energy,  12th  Street  and 
Pennsylvania  Avenue,  NW^ 
Washington,  D.C.  20461. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
by  Order  issued  January  29. 1981,  in 
Docket  No.  EF80-3041  confirmed  and 
approved  Wholesale  Power  Rate 
Schedules  KP-l-B,  KP-2-^  and  JHK-l-B 
applicable  to  Kerr-4’hi4)ott  Projects’ 
power  for  a  period  ending  September  30. 
1981.  Rate  S^edules  KP-l-B  and  KP-3- 
B  have  been  extended  and  JHK-l-C 
replaces  JHK-l-B, 

Issued  in  Washington,  D.C.,  September  14, 
1981. 

Joseph  J.  Tribble, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

[Rate  Order  No.  SEPA-11] 

Southeastern  Power  Administration— 
Keir-niilpott  Projects’  Power  Rates; 
Order  Confirming  and  Approving  Power 
Rates  on  an  Interim  Basis 

September  14. 1981. 

Pursuant  to  Sections  302(a)  and  301(b) 
of  the  Department  of  Energy 
Organization  Act,  Pub.  L  95-91,  the 
functions  of  the  Secretary  of  the  interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Floor  Control  Act 
of  1944, 16  U.S.C.  825s,  relating  to  the 
Southeastern  Power  Administration 
(SEPA)  were  transferred  to  and  vested 
in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-33,  effective 
January  1, 1979, 43  FR  60636  (December 
28, 1978),  the  Secretary  of  Energy 
delegated  to  the  Assistant  Secretary  for 
Resource  Applications  the  authority  to 
develop  power  and  transmission  rates, 
acting  by  and  through  the  Administrator, 
and  to  confirm,  approve,  and  place  in 
effect  such  rates  on  cm  interim  basis  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
audiority  to  confirm  and  approve  on  a 
final  basis  or  to  disapprove  rates 
developed  by  the  Assistant  Secretary 
under  Ae  delegation.  Due  to  a 
Department  of  Energy  organizational 
realignment.  Delegation  Order  No.  0204- 
33  was  amended,  effective  March  19, 
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1981.  to  transfer  the  authority  of  the 
Assistant  Secretary  for  Resource 
AppUcations  to  the  Assistant  Secretary 
for  Conservation  and  Renewable 
Energy.  This  rate  order  is  issued 
pursuit  to  the  delegation  to  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy. 

Background 

Power  fix}m  the  Kerr-Philpott  Projects 
is  presently  sold  under  Wholesale 
Power  Rate  Schedules  KP-l-B,  KP-2-B, 
and  JHK-l-B.  These  rates  were 
confirmed  and  approved  by  the  Federal 
Power  Commission  on  February  18. 

1976.  for  a  period  ending  June  30. 1980. 
and  extended  by  the  Federal  Energy 
Regulatory  Commission  on  January  29. 
1981.  for  a  period  ending  September  30. 
1981.  SEPA  is  in  the  process  of 
developing  a  new  written  power 
marketing  policy  for  the  Kerr-Philpott 
Projects  and  has  requested  that  I 
approve  a  one-year  extension  of  two  of 
the  rate  schedules  and  an  adjustment  to 
the  other  rate  schedule  to  allow  time  to 
finalize  the  policy,  renegotiate  expiring 
contracts  and  permit  applicable  rates 
appropriate  to  such  revised  policy  to  be 
developed,  confirmed  and  approved, 
and  placed  in  effect. 

Public  Notice  and  Comment 

SEPA  prepared  a  Power  Repayment 
Study  in  June  1981  for  the  Kerr-Philpott 
Projects  which  showed  that  an  increase 
in  existing  rates  was  not  necessary  to 
produce  revenues  sufficient  to  meet  cost 
recovery  criteria.  Based  on  this 
Repayment  Study,  it  was  proposed  to 
extend  two  of  the  rate  schedules  until 
September  30, 1982.  An  additional 
wheeling  charge,  applicable  only  to  the 
customers  who  purchase  power  under 
JHK-l-B  rate  schedule,  was  not 
included  in  the  Repayment  Study. 
However,  a  revised  rate  schedule  was 
drafted  to  pass  through  the  increased 
wheeling  costs  to  affected  customers. 

Opportunities  for  public  review  and 
comments  on  the  extension  of  rates  and 
proposed  increased  power  rate  were 
announced  by  Notice  published  in  the 
Federal  Register  on  Jime  5. 1981, 46  FR 
108,  and  all  customers  were  notified  by 
mail.  A  Public  Comment  and  Public 
Information  Forum  was  held  in  Raleigh. 
North  Carolina  on  July  9, 1981,  where  an 
opportunity  for  oral  presentation  of 
views  was  afforded.  Written  comments 
were  invited  by  the  Notice  through 
August  14, 1981.  A  transcript  of  the 
Public  Comment  Forum  was  made. 


Discussion 
System  Repayment 

SEPA’s  System  Power  Repayment 
Study  of  June  1981  is  basically  an  update 
of  its  system  Repayment  Study  dated 
March  1975,  upon  which  existing  rates 
are  predicated.  The  March  1975 
repayment  study  included  estimated 
costs  through  September  30. 1980,  which 
were  less  than  the  costs  actually 
experienced.  Estimated  future  costs  are 
slightly  higher  than  the  costs  estimated 
in  1975;  however,  the  Repayment  Study 
continues  to  show  that  the  revenues  at 
present  rate  levels  are  adequate  to 
recover  all  costs  required  by  the 
repayment  criteria. 

There  is  one  item  of  cost,  however, 
which  was  not  included  in  the 
Repayment  Study  and  that  is  an 
increased  annual  wheeling  charge  of 
$200,000  required  by  Carolina  Power  & 
Light  Company.  An  adjusted  rate 
schedule  appropriately  responds  to  this 
added  cost. 

Rate  Design 

Because  the  rates  are  expected  to  be 
in  effect  for  only  a  one-year  period,  the 
KP-l-B.  and  KP-2-B  rates  are  being 
extended  and  the  added  wheeling 
charge  from  CP&L  is  being  passed 
directly  through  to  the  affected 
customers.  The  adjusted  Rate  Schedule 
JHK-l-C  is  identical  to  the  present  rate 
schedule  except  a  “wheeling  charge"  is 
added.  The  monthly  wheeling  charge  to 
cover  the  additional  cost  is  $0.56  per 
kilowatt  of  contract  demand. 

Environmental  Impact 

SEPA  has  reviewed  the  possible 
environmental  impacts  of  the  rate 
adjustment  imder  consideration  and  has 
concluded  with  Departmental 
concurrence  that  because  the  increased 
rates  would  not  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  PoUcy  Act  of  1969,  the 
proposed  action  is  not  a  major  Federal 
action  for  which  preparation  of  an 
Environmental  Impact  Statement  is 
required. 

Availability  of  Information 

Information  regarding  these  rates 
including  studies,  public  comment  forum 
transcript,  and  other  supporting  material 
are  avaUable  for  public  review  in  the 
offices  of  Southeastern  Power 
Administration.  Samuel  Elbert  Building, 
Elberton,  Georgia  30635,  and  in  the 
Office  of  the  Director  of  Power 
Marketing  Coordination,  12th  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20461. 


Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  rates  herein  confirmed  and 
approved  on  an  interim  basis,  together 
with  supporting  documents,  will  be 
submitted  promptly  to  the  Federal 
Energy  Regulatory  Commission  for 
conffimation  and  approval  on  a  final 
basis  for  a  period  ending  no  later  that 
September  30, 1981. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  October  1. 1981,  attached 
Wholesale  Power  Rate  Schedule  KP-1- 
B,  KP-2-B  and  JHK-l-C.  The  rate 
schedules  shall  remain  in  effect  on  an 
interim  basis  through  September  30. 

1982,  unless  such  period  is  extended  or 
until  the  FERC  confirms  and  approves 
them  or  substitute  rate  schedules  on  a 
final  basis. 

Issued  at  Washington,  D.C.,  this  14th  day  of 
September,  1981. 

Joseph  J.  Tribble, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Availability 

This  rate  schedule  shall  be  available 
to  public  bodies  and  cooperatives  (any 
one  of  which  is  hereinafter  called  the 
Customer)  within  a  150  mile  radius  of 
the  John  H.  Kerr  Project,  purchasing 
power  generated  at  the  John  H.  Kerr  and 
Philpott  Projects  in  wholesale  quantities 
under  appropriate  contracts  and  served 
through  the  facilities  of  the  Virginia 
Electric  and  Power  Company 
(hereinafter  called  the  Company). 

Applicability 

This  rate  schedule  shall  be  applicable 
to  firm  power  and  accompanying  energy 
generated  at  the  John  H.  Kerr  and 
Philpott  Projects  and  to  deficiency 
energy  purchased  by  the  Government 
fi:om  tile  Company,  purchased  in 
wholesale  quantities  under  appropriate 
contracts  for  a  specified  number  of 
kilowatts  of  capacity  and  shall  be 
applied  to  each  customer’s  system 
consisting  of  one  or  more  delivery 
points. 

Character  of  Service 

The  electric  capacity  and  energy 
supplied  hereunder  will  be  3-phase 
alternating  current  at  a  nominal 
fi'equency  of  60  Hertz.  The  voltage  of 
delivery  will  be  maintained  witl^  the 
limits  established  by  the  State 
Regulatory  Commission. 
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Monthly  Rate 

The  monthly  rate  for  capacity  and 
energy  sold  under  this  rate  schedule 
shall  be: 

Demand  Charge:  $1.25  per  kilowatt  of 
contract  demand 

Energy  Charge:  5iX)  mills  per 
kilowatt-hour. 

Contract  Demand 

The  contract  demand  is  the  amount  of 
capacity  In  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entitled  to  receive. 

Energy  To  Be  Furnished  by  the 
Government 

The  Govenunent  will  sell  to  the 
Customer  and  the  Customer  will 
purchase  from  the  Government  energy 
each  billing  month  equivalent  to  a  total 
amount  aimually  of  5,000  kilowatt-hours 
per  kilowatt  of  contract  demand 
prorated  on  an  equal  daily  amount 
throughout  the  year.  The  Customer’s 
contract  demand  and  accompanying 
energy  will  be  allocated  proportionately 
to  its  individual  delivery  points  served 
from  the  Company’s  system. 

Billing  Month 

The  billing  month  for  power  sold 
under  this  schedule  shaU  end  at  12KX) 
midnight  on  the  last  day  of  each 
calendar  month. 

Conditions  of  Service 

The  Purchaser  shall  at  its  own 
expense  provide,  install  and  maintain  on 
its  side  of  each  delivery  point  the 
equipment  necessary  to  protect  and 
control  its  own  system.  In  so  doing,  the 
installation,  adjustment,  and  setting  of 
all  such  control  and  protective 
equipment  at  or  near  the  point  of 
delivery  shall  be  coordinated  with  that 
which  is  installed  by  and  at  the  expense 
of  the  Company  on  its  side  of  the 
delivery  point 

Service  Interruption 

When  energy  delivery  to  the 
Customer’s  system  is  reduced  or 
interrupted  for  1  hour  or  longer,  and 
such  reduction  or  interruption  is  not  due 
to  conditions  on  the  Customer's  system, 
the  demand  charge  for  the  month  shall 
be  appropriately  reduced. 

|uly  1. 1075. 

Wholesale  Power  Rate  Schedule  KP-2> 
B 

Availability 

This  rate  schedule  shall  be  available 
to  the  Cardina  Power  and  Light 
Company  and  the  Virginia  Electric  and 


Power  Company  (either  one  of  which  is 
hereinafter  called  the  Company). 

Applicability 

This  rate  schedule  shall  be  applicable 
to  electric  capacity  and  energy 
generated  at  the  John  H.  Kerr  and 
Philpott  Projects  (hereinafter  called  tfie 
Projects)  and  sold  under  appropriate 
contracto  betvreen  the  Government  and 
the  Company. 

Character  of  Service 

Electric  capacity  and  energy  delivered 
to  die  Conqiany  will  be  3-phase 
alternating  current  at  a  nominal 
frequency  of  60  Hertz  delivered  at  points 
of  delivery  specified  by  appropriate 
contract. 

Monthly  Rate 

The  mondily  rate  for  capacity  and 
energy  sold  under  this  rate  schedule 
shall  be: 

Demand  Charge:  $1.25  per  kilowatt 
per  month  fw  dependable  capacity 
made  available  to  the  Company  for  their 
own  use. 

Energy  Charge:  An  amount  for  dump 
energy  equal  to  eighty  percent  (80%)  of 
the  c^culated  saving  in  the  cost  of  fuel 
for  the  Company’s  operating  generating 
units  due  to  the  generation  avoided 
therein  by  die  delivery  of  such  dump 
energy:  Provided,  That  the  procedures  to 
determine  saving  in  the  cost  of  fuel  will 
be  agreed  upon  fit>m  time  to  time  by  the 
Government  and  the  Company. 

Billing  Month 

End-of-month  meter  readings  shall  be 
made  at  12H)0  midnight  at  the  end  of  the 
calendar  month  where  meters  are 
located  in  continuously  attended  power 
plants  and  substations. 

Service  Interruptions 

When  the  dependable  capacity 
available  to  the  Company  is  reduced  or 
interrupted  for  1  hour  or  longer  during 
on-peak  hours  and  such  reduction  or 
intemipticHi  is  not  due  to  conditions  on 
the  Company's  system,  or  in  the  case  of 
Philpott,  the  Appalachian  Power 
Company's  or  the  Company’s  system,  or 
agreed  to  outages,  the  dependable 
capacity  to  be  paid  for  by  the  Company 
for  that  month  shall  be  r^uced  for 
billing  purposes  for  each  on-peak  hour 
(the  nearest  number  of  whole  hours)  that 
dependable  capacity  available  to  the 
Company  is  reduced  or  interrupted  by 
an  amount  equal  to  one/(numlMr  of  on- 
peak  hours  in  the  month)  times  such 
reduction  in  kilowatts  of  dependable 
capacity.  In  the  event  such  reduction  in 
dependable  capacity  to  be  paid  for  by 
the  Company  should  be  greater  than  the 
dependable  capacity  sold  to  the 


Company  in  any  month,  any  such  excess 
shall  be  applied  to  the  dependable 
capacity  sold  to  the  Company  in 
subsequent  months.  If  such  reduction  or 
interruption  results  in  a  total  delivery  of 
energy  in  that  month  to  or  for  the 
account  of  die  Company's  system  by  the 
Government  amounting  to  less  than  the 
total  declared  available,  die  dedaration 
of  epergy  for  that  month  shall  be 
reduced  for  accounting  purposes  to  the 
amount  actually  delivered.  On-peak 
hours  shall  be  die  hours  between  8:00 
a.m.  and  lOKX)  p.m.  on  all  days  except 
Simday. 

Power  Factor 

The  Company  shall  take  power  and 
energy  from  the  Government  at  such 
power  factor  as  will  best  serve  the  ■ 
Company's  system  from  time  to  time; 
provided,  that  the  Compnay  shall  not 
impose  a  power  factor  of  less  than  .85 
lagging  on  the  Government’s  facilities 
which  requires  operation  contrary  to 
good  operating  practice  or  results  in 
overload  or  impairment  of  such  facilities 
or  unreasonably  interferes  with  the 
delivery  of  power  and  energy  by  the 
Government  to  its  other  customers. 

Termination  of  Contract 

The  Company  shall  pay  the 
Government  5.00  mills  per  kilowatt-hour 
for  energy  remaining  in  the  energy  bank 
and  for  energy  remaining  as  a  net 
balance  in  the  storage\account  at  the 
termination  of  the  contract  between  the 
Government  and  the  Company. 

July  1. 1975. 

Wholesale  Firm  Power  Rate  Sdiedule 
JHK-l-C 

Availability 

This  rate  schedule  shall  be  available 
to  public  bodies  and  cooperatives  (any 
one  of  which  is  hereinafter  called  fte 
Customer)  wtddn  a  165  mile  radius  of 
the  existi^  interconnection  point 
between  the  Virginia  Electric  and  Power 
Company  and  the  Carolina  Power  and 
Light  Company  (hereinafter  called  the 
Company)  at  &e  Virginia-North 
Carolina  State  line  in  the  vicinity  of  John 
H.  Kerr  Project  (hereinafter  call^  the 
Project),  puitdiasing  power  from  the 
Project  in  wholesale  quantities  under 
appropriate  contracts  and  served 
tl^u^  die  facilities  of  the  Company. 

Applicability 

.  This  rate  schedule  shall  be  applicable 
to  Project  firm  power  and  accompanying 
energy,  purchased  in  wholesale 
quantities  under  appropriate  contracts 
for  a  ^edfied  number  of  kilowatts  of 
capacity  and  shall  be  applied  to  each 
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Customer’s  system  consisting  of  one  or 
more  delivery  points. 

Character  of  Service 

Electric  capacity  and  energy  supplied 
hereunder  will  be  3-phase  alternating 
current  at  a  nominal  frequency  of  60 
Hertz  delivered  at  existing  or  future 
delivery  points  on  the  Company's 
transmission  and  distribution  system. 

Monthly  Rate 

The  monthly  rate  for  capacity  and 
energy  sold  under  this  rate  schedule 
shall  be: 

Demand  Charge:  $1.25  per  kilowatt  of 
contract  demand. 

Energy  Charge:  5.00  mills  per 
kilowatt-hour. 

An  additional  rate  for  wheeling 
service  provided  imder  this  rate 
schedule  shall  be: 

Wheeling  Charge:  $0.56  per  kilowatt 
of  contract  demand. 

Contract  Demand 

'The  contract  demand  is  the  amount  of 
capacity  in  kilowatts  stated  in  the 
contract  which  the  Government  is 
obligated  to  supply  and  the  Customer  is 
entiUed  to  receive. 

Energy  To  Be  Furnished  by  the 
Government 

(a)  If  the  Customer  does  not  own  or 
operate  generating  facilities  (other  than 
mobile  generating  equipment  used  for 
emergency  purposes),  the  Government 
will  supply  Project  energy  to  such 
Customer  each  month,  to  the  extent  that 
such  energy  is  available,  based  on  the 
ratio  of  the  Customer's  energy 
requirements  (determined  by  multiplying 
the  Customer's  total  energy  . 
requirements  at  all  points  of  delivery 
located  within  165  miles  of  the  existing 
intercoimection  point  between  the 
Company  and  VEPCO  at  the  Virginia- 
North  Carolina  State  line  in  the  vicinity 
of  the  Project  by  the  ratio  of  the 
Customer’s  contract  demand  to  its 
maximum  30-minute  integrated 
measured  demand  for  that  month  at  said 
points  of  delivery)  to  the  sum  of  the 
individual  energy  requirements  of  all 
such  Customers  purchasing  under  this 
rate  schedule  determined  on  this  same 
basis.  (The  maximum  30-minute 
integrated  measured  demand  of  the 
Customer  for  the  month  shall  be 
determined  by  adding  together  the 
highest  30-minute  integrated  measured 
demand  at  each  point  of  delivery 
located  within  165  miles  of  the 
aforementioned  interconnection  point, 
exclusive  of  abnormal  nonrecurring 
demands  resulting  from  transfer  of  loads 
from  one  point  of  delivery  to  another 


where  such  transfers  are  previously 
approved  by  the  Company.) 

(b)  If  the  Customer  owns  or  operates 
generating  facilities  (other  than  mobile 
generating  equipment  used  for 
emergency  purposes),  the  Government 
will  supply  Project  energy  each  month  in 
an  amount  determined  by  multiplying 
the  ratio  of  the  Customer’s  contract 
dememd  to  the  dependable  capacity 
made  available  to  the  Company’s 
system  from  the  Project  by  100/106  of 
the  total  energy  (exclusive  of  dump 
energy)  declared  and  made  available  to 
the  Company’s  system  from  the  Project. 

Energy  Accounting 

For  the  purposes  of  energy  accounting 
an  energy  bank  shall  be  maintained,  and 
the  Government  shall  keep  the  official 
record  of  such  account.  In  any  month  in 
which  the  total  Project  energy  (exclusive 
of  dump  energy)  declared  and  made 
available  by  the  Government  to  the 
Company  exceeds  the  energy  accounted 
for  in  such  month  as  accompanying  the 
capacity  required  to  meet  the  contract 
demands  of  the  Government  to 
preference  customers,  increased  by  six 
percent  (6%)  to  provide  for  losses  in 
transmission,  such  remaining  energy 
shall  be  credited  to  the  energy  bank. 
Energy  stored  in  this  energy  bank  shall 
be  used  in  subsequent  months  to  supply 
to  the  extent  possible  preference 
customer  energy  requirements  not 
supplied  by  energy  declared  and  made 
available  ^m  the  Project  during  such 
months.  Withdrawals  of  energy  from  the 
energy  bank  shall  reduce  the  bank 
accoimt  and  shall  be  accounted  for  as 
Project  energy  available  to  be 
transmitted  by  the  Company  to  the 
preference  customers  for  the  account  of 
the  Government. 

In  those  months  when  Project  energy 
(including  energy  available  from  the 
energy  bank)  multiplied  by  100/106  is 
equal  to  or  more  than  the  total  energy 
requirements  of  preference  customers  of 
the  Government,  all  such  energy 
requirements  shall  be  deemed  to  have 
been  supplied  frnm  the  Project  and 
transmitted  by  the  Company  for  the 
account  of  the  Government.  In  those 
months  when  Project  energy  (including 
energy  available  from  the  energy 
bank)multiplied  by  100/106  is  less  than 
the  total  energy  requirements  of 
preference  customers  of  the 
Government,  the  quantity  of  energy 
which  shall  be  deemed  to  have  been 
transmitted  by  the  Company  for  the 
account  of  the  Government  shall  be  100/ 
106  of  the  total  Project  cmd  bank  energy 
available  for  transmission.  In  such 
months  each  preference  customer  of  the 
Government  that  owns  or  operates 
generating  facilities  (other  ffian  mobile 


generating  equipment  used  for 
emergency  purposes)  shall  receive  a 
portion  of  the  available  energy  that 
results  from  multiplying  the  ratio  of  each 
such  Customer’s  contract  demand  to  the 
dependable  capacity  made  available  to 
the  Company’s  system  by  100/106  of  the 
total  energy  declared  and  made 
available  to  the  Company’s  system 
(excluding  energy  available  from  the 
energy  bauik),  and  each  of  the  other 
preference  customers  of  the  Government 
shall  receive  a  proportionate  part  of  the 
remaining  available  energy  based  on  the 
ratio  of  such  Customer’s  individual 
energy  requirements  (determined  by 
multiplying  each  such  Customer’s  total 
energy  requirements  at  all  points  of 
delivery  by  the  ratio  of  its  contract 
demand  to  its  maximum  30-minute 
integrated  measured  demand  for  the 
month  at  said  points  of  delivery)  to  the 
sum  of  the  individual  energy 
requirements  of  all  such  preference 
customers  determined  on  this  same 
basis. 

Billing  Month 

End-of-month  meter  readings  for 
billing  under  this  schedule  shall  be 
made  on  the  last  regular  woricing  day  of 
each  month  or  as  near  thereto  as  may  be 
practicable. 

Conditions  of  Service 

(a)  Parallel  Operation:  The 
Government  may  condition  service  to 
the  Customer  upon  payment  by  the 
Customer  to  the  Company  of  the  cost  of 
such  facilities,  including  special  meters, 
as  are  made  necessary  by  the 
Customer’s  operation  of  any  generating 
facilities  in  parallel  with  the  Company’s 
system  and  in  such  event  will  require 
the  operation  and  maintenance  of  such 
facilities  by  the  Customer  in  accordance 
with  good  operating  practices. 

(b)  Energy  Scheduling:  If  the 
Customer  owns  or  operates  generating 
facilities  (other  than  mobile  generating 
equipment  used  for  emergency 
purposes),  it  shall  schedule  and  receive 
its  proportionate  share  of  the  minimum 
monthly  declarations  of  energy  as 
provided  in  the  contract  between  the 
Government  and  the  Company  dated 
March  30, 1973,  in  quantities  reasonably 
distributed  over  the  period  of 
declaration.  In  the  event  energy  in 
addition  to  minimum  is  available  at  the 
Project,  the  Customer  shall  receive  its 
proportionate  share  of  any  excess 
energy  so  declared  during  the  period  for 
which  it  is  declared. 

(c)  Service  Interruption:  When  energy 
delivery  to  the  Customer’s  system  is 
reduced  or  interrupted  for  1  hour  or 
longer,  and  such  reduction  or 
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interruption  is  not  due  to  conditions  on 
the  Customer’s  system,  the  demand 
charge  for  the  month  shall  be 
appropriately  reduced. 

(d)  Power  Factor:  If  the  Customer 
owns  or  operates  generating  facilities 
(other  than  mobile  generating  equipment 
used  for  emergency  purposes),  the 
Customer  will  so  utilize  its  generating 
units  and  power  factor  corrective 
equipment  as  to  minimize  its  reactive 
requirements;  provided,  however,  That 
unless  otherwise  specifically  agreed,  the 
Government  will  not  be  obligated  to 
make  available  for  delivery  power  and 
energy  to  the  Customer  at  any  time  at  a 
power  factor  below  .85  lagging. 

October  1, 1981. 

(FR  Ooc.  81-27238  Filed  9-17-81;  8:45  am] 

BILUNG  CODE  6450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-59059  TSH-FRL-1914-6] 

Certain  Chemicals  Premanufacture 
Exemption  Applications 

Correction 

In  FR  DOC.  81-24346  appearing  at 
page  42331  in  the  issue  of  Thursday, 
August  20. 1981  please  make  the 
following  correction; 

On  page  42332.  middle  column,  above, 
“Close  of  Review  Period”,  the  line  “TME 
81-28"  should  be  inserted. 

BILLING  CODE  1S0S-01-M 


Availability  of  Environmental  Impact 
Statements 

agency:  Office  of  Federal  Activities  (A- 
104),  Environmental  Protection  Agency. 
purpose:  This  notice  lists  the 
environmental  impact  statements  (EISS) 
which  have  been  officially  tiled  with  the 
EPA  and  distributed  to  Federal  agencies 
and  interested  ^ups,  organizations  and 
individuals  for  review  pursuant  to  the 
council  on  environmental  qualitiy’s 
regulations  (40  CFR  1506.9)  during  the 
week  of  September  8, 1981  to  September 
11. 1981. 

REVIEW  PERIOOS:  The  45-day  review 
period  for  draft  EISS’  listed  in  this  notice 
is  calculated  from  September  18, 1981 
and  will  end  on  November  2. 1981.  The 
30-day  review  period  for  tinal  EISS,  as 
calculated  Gram  September  18, 1981  will 
end  on  October  19. 1981. 

Eis  AVAILABIUTV:  To  obtain  a  copy  of  an 
EISS  listed  in  this  notice  you  should 
contact  the  Federal  agency  which 
prepared  the  EIS.  If  a  Federal  agency 
does  not  have  the  EIS  available  upon 
request  you  may  contact  the  Office  of 


Federal  Activities.  EPA.  for  further 
information.  Copies  of  EIS’s  previously 
tiled  with  EPA  or  CEQ  which  are  no 
longer  available  from  the  originating 
agency  are  available  with  charge  firom 
the  following  source:  Information 
Resources  Press.  1700  North  Moore 
Street.  Arlington,  Virginia  22209,  (703) 
558-8270. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L  Wilson.  Office  of  Federal 
Activities,  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington. 
DC  20460.  (202)  245-3006. 

Dated:  September  15, 1981. 

William  N.  Hedeman,  (r.. 

Director,  Office  of  Federal  Activities  (A-104J. 

Department  of  Agriculture 

FS:  Draft — Southwestern  Region  Plan, 
Standards  and  Guidelines,  Arizona, 

New  Mexico.  Oklahoma  and  Texas;  the 
review  period  for  this  EIS  has  been 
extened  until  December  18, 1981  (EIS 
order  No.  810738). 

SCS:  Final — ^Richland  Creek 
Watershed  Flood  Protection,  Rankin 
County,  Mississippi  (EIS  order  No. 
810740). 

Extension:  FS:  Draft — ^Blackbird 
Cobalt-Copper  Mine,  Salmon  National 
Forest,  Lemhi  County.  Idaho-published 
FR  September  11, 1981 — ^the  review 
period  for  this  EIS  has  been  extended 
until  November  13. 1981  (EIS  order  No. 
810719). 

Army  Corps  of  Engineers 

Draft — ^Indiana  Dunes  National 
Lakeshore  Erosion,  Porter  and  LaPorte 
Counties.  Indiana  (EIS  order  No. 

810748). 

Draft — ^Pineville  Flood  Reduction  and 
Highway  Relocation,  Bell  County. 
Kentucky:  the  review  period  for  this  EIS 
has  been  extended  until  November  6, 
1981  (EIS  order  No.  810734). 

Draft — Louisiana  State  ^nitentiary 
Levee,  Mississippi  River,  Feliciana 
Parish,  Louisiana:  the  reivew  period  for 
this  EIS  has  been  extended  imtil 
November  6, 1981  (EIS  order  No.  810748). 

Department  of  Energy 

Draft — International  Submarine 
Transmission  Line,  Permit,  Erie  County. 
Pennsylvania  to  Canada  (ffiS  order  No. 
810751). 

Department  of  Housing  and  Urban 
Development 

Draft — ^Walnut  Hills  Development. 
Mortgage  Insurance.  Salt  Lake  County. 
Utah  (EIS  order  No.  610739). 

104H:  Final  Supplement— Woodlands 
New  Community,  Title  Vn,  Montgomery 
County,  Texas  (ffiS  order  No.  810745). 


Department  of  Interior 

NPS:  Final — Lowell  National 
Historical  Park  Management  Plan, 
Middlesex  County,  Massachusetts  (EIS 
Order  No.  610744). 

NPA:  Final — Bighorn  Canyon  National 
Recreation  Area.  Wyoming  and 
Montana  (EIS  order  #810743) 

FWS:  Draft — ^Minnesota  Valley 
National  Wildlife  Refuge,  Minnesota — 
the  EIS  should  have  appeared  in  the 
September  11, 1981  FR — the  review 
period  for  this  EIS  has  been  extended 
until  October  30. 1981  (EIS  ordre  No. 
810702). 

Department  of  Transportation 

FHWA:  Draft — Douglas  Airport 
Access  Road.  Mecklenburg  County, 

North  Carolina  (EIS  order  No.  810747). 

FHWA:  Final — US  82  Improvement, 
Eoline  to  Vick,  Bibb  County,  Alabama 
(EIS  order  No.  810749). 

FHWA:  Final— US  20/IL-84 
Improvement.  Galena  River  Bridge,  Jo 
Daviess  County,  Illinois  (EIS  order  No. 
810741). 

FHWA:  Final — ^US  421  Improvement, 
Purdue  University  to  US  20,  LaPorte 
Coimty,  Indiana  (EIS  order  No.  810742). 

FHWA:  Final — 1-395  Extension, 
Bangor  to  Brewer.  Penobscot  County, 
Maine  (EIS  order  No.  810736). 

Environmental  Protection  Agency 

EPA  3:  Draft — ^Edinboro/Washington 
Township  Wastewater  Treatment 
Facilities,  Grant,  Erie  County, 
Pennsylvania  (EIS  order  No.  810737). 

EPA  3:  Final — Gettysburg  Wastewater 
Treatment  Facilities,  Grant  Adams 
County,  Pennsylvania  (EIS  order  No. 
810735). 

EPA  4:  Draft — South  Fort  Meade 
Phosphate  Mine.  NPDES  Permit  Polk 
County,  Florida  (EIS  order  No.  810750). 

(FR  Doc  n-27302  Filed  •-17-n:  S:4S  am] 

BILLING  CODE  SSSO-BI-M 


FEDERAL  MARmME  COMMISSION 

[Agreements  Noe.  10426, 10427, 10428  And 
7593-7] 

Availability  of  Hndings  of  No 
Significant  impact 

Upon  completion  of  environmental 
assessments,  the  Federal  Maritime 
Commission’s  Office  of  Energy  and 
Environmental  Impact  has  determined 
that  the  Commission’s  decision  on  the 
proposed  action  listed  below  will  not 
constitute  major  Federal  actions 
signfficantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969, 42  U.S.C  4321  et  aeq.  and 
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that  preparation  of  environmental 
impact  statements  is  not  required. 

Agreement  No.  10426,  to  be  known  as 
Florida/Eastem  Caribbean  Rate 
Agreement,  is  between  Mayan  Line,  Inc.; 
The  Northern  Line  A/S;  Nopal  Caribe 
Lines;  Pan  American  Mail  Line/Pan 
Atlantic  Lines;  and.  Tropical  Shipping 
Co.  Ltd.  These  parties  presently  operate 
common  services  between  U.S.  Florida 
ports  and  ports  in  Barbados,  Trinidad, 
Martinique  and  Guadeloupe. 

Agreement  No.  10427  is  a 
transshipment  arrangement  between 
Aleut  Alaska  Shipping  Company 
(AASC)  and  American  President  Lines, 
Ltd.  (APL).  APL  and  AASC  will  use 
Dutch  Harbor  as  the  transshipment 
point  on  cargoes  moving  between 
western  Alaska  and  Seattle, 

Washington. 

Agreement  No.  10428  is  a  general 
sales  agency  arrangement  between 
Puerto  Rico  Maritime  Shipping 
Authority  (PRMSA)  and  bnar 
Intercontinental  Maritima,  S.A.  (IMAR). 
The  agreement  provides  for  the 
performance  of  all  marketing,  sales, 
booking  and  other  services  in 
coimection  with  IMAR’s  ocean  service 
between  Nfiami  and  points  in  the  West 
Coast  of  South  America,  Venezuela, 
Panama  and  Colombia. 

I  Agreement  No.  7593-7  is  an 
amendment  to  joint  service  arrangement 
between  Leif  Hoegh  Co.,  A/S  Atlantica, 
A/S  Arcadia  and  A/S  Abaco. 

I  The  Findings  of  No  SigniHcant  Impact 
(FONSI)  will  become  final  on  or  before 
October  8, 1981.  unless  petitions  for 
review  are  filed  pursuant  to  46  CFR 
647.6(b). 

I  The  FONSI  and  related  environmental 
assessments  are  available  for  inspection 
on  request  fi-om  the  Office  of  the 
Secretary,  Room  11101,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  telephone  (202)  523-5725. 

Frauds  C.  Humey, 

Secretary. 

|FR  Doc  81-27145  Filed  S-17-81;  8:45  am) 

•ILLINQ  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Inluty  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
[Casualty] 

I  Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
passengers  or  Other  Persons  on  Voyages 

Pursuant  to  the  provisions  of  Section  2, 
ub.  L  89-777  (80  stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 


Order  20,  as  amended  (46  CFR  Part  540): 
Canadian  Cruise  Lines  Ltd.,  Suite  #401, 
1208  Wharf  Street,  Victoria,  B.C.  V8W 
3B9,  Canada. 

This  Certificate  expired  September  14, 
1981. 

Dated:  September  15, 1981. 

Frauds  C  Humey, 

Secretary. 

(FR  Doc.  81-77144  Filed  S-17-81;  8:45  am) 

BILUNQ  CODE  6730-01-M 

FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-0261] 

Forward  Placement  or  Delayed 
Delivery  Contracta  and  Interest  Rate 
Futures  Contracts;  Policy  Statements 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  interpretation. 

SUMMARY:  This  interpretation  is  to 
clarify  the  fact  that  State  member  banks 
intending  to  take  positions  in  interest 
rate  futures  contracts  specifying 
delivery  of  oertificates  of  deposit  issued 
by  domestic  banks  (bank  C/D’s)  should 
do  so  in  accordance  with  requirements 
of  the  Board's  existing  policy  statement 
governing  futures  and  forward  contracts 
on  U.S.  government  and  agency 
securities.  Bank  holding  companies 
intending  to  engage  in  comparable 
activities  should  do  so  in  accordance 
with  the  Board’s  existing  policy 
statement  governing  ba^  holding 
company  participation. 
effective  date:  September  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Plotkin,  Assistant  Director,  or 
Michael  J.  Schoenfeld,  Senior  Securities 
Regulations  Analyst,  Division  of 
Banking  Supervision  and  Regulation, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C.  20551 
(202-452-2781). 

SUPPLEMENTARY  INFORMATION:  The 

three  Federal  bank  regulatory  agencies 
have  formally  adopted  guidelines  for 
banks  engaging  in  futures,  forward  and 
standby  contracts  on  U.S.  government 
and  agency  securities.^  In  addition,  the 
Board  of  Governors  issued  a  policy 
statement  governing  the  participation  of 
bank  holding  companies  and  their 
nonbank  subsidiaries  in  futures,  forward 
and  standby  contracts  on  U.S. 
government  and  agency  securities  (45 
FR  61595  (September  17, 1980)). 
Concurrent  with  the  Conunodities 

*  See  45  FR  16116  (March  20. 1960);  45  FR  16120 
(March  20, 1980):  Office  of  the  Comptroller  of  the 
Currency,  Banking  Circular  79  (2nd  Rev.)  (March  19, 
1980). 


Futures  Trading  Commission’s  approval 
of  trading  in  futures  contracts  specifying 
delivery  of  bank  C/D’s  and  the 
commencement  of  exchange  trading  of 
such  contracts  in  July  1981,  the  Board 
received  a  number  of  inquiries 
concerning  the  applicability  of  the  bank 
policy  statement  to  such  futures  contract 
activities. 

The  Board  believes  that  the  policies 
and  procedures  (including  accounting 
requirements)  contained  in  the 
referenced  bank  policy  statement  should 
be  followed  by  State  member  banks  that 
choose  to  engage  in  transactions  in 
contracts  specifying  delivery  of  bank  C/ 
D’s.  Futhermore,  the  Board  believes  that 
the  referenced  bank  holding  company 
policy  statement  would  be  applicable  to 
any  bank  holding  company  or  nonbank 
subsidiary  utilization  of  futures 
contracts  specifying  delivery  of  bank  C/ 
D’s. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  15, 1981. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  81-27281  Filed  9-17-81;  8:45  am] 

BILLING  CODE  6210-01-M 

Bancshares  Corp,;  Formation  of  Bank 
Holding  Company 

Bancshares  Corporation,  Luling, 
Louisiana,  has  applied  for  the  Board’s 
approval  under  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  per  cent  of 
the  voting  shares  of  Bank  of  St.  Charles 
and  Trust  Company,  Luling,  Louisiana. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in  3(c)  of 
the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at.  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  October  10, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  sununarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-27284  Filed  9-17-81;  8:45  am) 

BILLING  CODE  6210-01-M 
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Bank  Holding  Companies  Proposed 
De  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied  pursuant  to 
section  4(c)(8)  of  die  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.4  (b)(1)),  for  permission  to 
engage  de  novo  (or  continue  to  ingage  in 
an  activity  earlier  commenced  de  novo), 
direcUy  or  indirecUy,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Boards  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benehts  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices.”  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Conunents  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  shoidd  be  submitted  in 
writing  and  received  by  the  appropriate 
Feder^  Reserve  Bank  not  later  than 
October  7, 1981. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Fourth  Financial  Corporation, 
Wichita,  Kansas  (financing  activities; 
Kansas):  Proposes  to  engage  in 
commercial,  consumer  and  mortgage 
finance  activities  by  making  and 
acquiring  secured  and  unsecured  loans 
and  other  extensions  of  credit  such  as 
would  be  made  by  a  commercial  finance 
company,  a  consumer  finance  company, 
or  a  mortgage  company.  These  activities 
would  be  conducted  at  Applicant's 
office  in  Wichita.  Kansas,  serving 
primarily  the  needs  of  borrowers  located 
in  south-central  Kansas. 

2.  United  Banks  of  Colorado,  Inc., 
Denver,  Colorado  (financing  and 
insurance  activities:  Colorado):  Proposes 
to  engage  through  its  subsidiary.  United 


Bank  Financial  Center,  Inc.,  in  making  or 
acquiring  for  its  own  account  loans  and 
other  extensions  of  credit  such  as  would 
be  made  or  acquired  by  a  finance 
company;  servicing  loans  and  other 
extensions  of  credit  and  offering  credit 
related  life,  credit  related  accident  and 
health  and  credit  related  property 
insurance:  such  activities  will  include, 
but  not  be  limited  to.  making  consumer 
installment  loans,  purchasing 
installment  sales  finance  contracts, 
making  loans  and  other  extensions  of 
credit  to  small  businesses,  making  loans 
and  other  extensions  of  credit  secured 
by  real  and  personal  property  and 
offering  credit  related  life,  credit  related 
accident  and  health  and  credit  related 
property  insurance  directly  related  to 
extensions  of  credit  made  or  acquired 
by  United  Bank  Financial  Center,  Inc. 
lliese  activieis  will  be  conducted  from 
offices  in  Aurora.  Colorado,  serving  the 
south  eastern  portion  of  Arapahoe 
County,  including  the  city  of  Aurora  and 
the  contiguous  northeastern  portion  of 
Douglas  County,  Colorado;  Littleton, 
Colorado,  serving  the  south  central 
portion  of  Arapahoe  County  including 
the  cities  of  Englewood  and  Littleton 
and  the  contiguous  central  portion  of 
Douglas  County,  Colorado;  Denver, 
Colorado  serving  Jefferson  County, 
Colorado:  Northglenn,  Colorado,  serving 
Adams  County  and  the  contiguous 
portions  of  Denver  and  Boulder 
Counties,  Colorado;  and  Fort  Collins, 
Colorado,  serving  Larimer  County  and 
the  contiguous  western  portion  of  Weld 
Coimty,  Colorado. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco.  California  94120: 

Bankamerica  Corporation,  San 
Francisco,  California  (financing  and 
servicing  activities;  de  novo  offices; 
expansion  of  geographic  scope):  To 
engage,  throu^  its  indirect  subsidiary, 
MerCredit  Corporation,  a  Pennsylvania 
corporation,  in  the  activities  of  making 
loans  and  extending  credit,  servicing 
loans  and  other  extensions  of  credit  for 
itself  and  others,  and  providing  services 
incidental  to  such  loans  and  extensions 
of  credit  such  as  would  be  made  or 
provided  by  a  finance  company.  Such 
activities  will  include,  but  not  be  limited 
to,  purchasing  installment  sales  finance 
contracts:  and  providing  funds  and/or 
credit  services  in  connection  with  the 
financing  of  stock  and  floor  plan 
inventory  of  distributors  and  dealers  of 
consumer  products.  Credit-related 
insurance  of  any  type  will  not  be  offered 
by  MerCredit  Corporation  in  connection 
with  its  lending  activities.  MerCredit 
Corporation’s  activities  will  be 


conducted  from  three  existing  offices 
located  in  the  following  cities: 

Allentown.  Pennsylvania,  serving  the 
entire  state  of  Pennsylvania,  all  other 
states  except  Alaska  and  Hawaii  and 
the  District  of  Coliunbia;  Kansas  City. 
Kansas,  serving  the  entire  state  of 
Georgia  and  the  states  of  Alabama. 
Florida,  Louisiana,  Mississippi,  North 
Carolina,  South  Carolina  and 
Tennessee;  and  three  de  novo  offices 
located  in  the  following  cities:  Dale  City, 
California,  serving  the  states  of 
California,  Arizona,  Idaho.  Montana, 
Nevada,  Oregon,  Utah,  and  Washington; 
Hamden,  Connecticut,  serving  the  states 
of  Connecticut.  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire.  New  Jersey,  New  Yoiic, 
Pennsylvania.  Rhode  Island.  Vermont, 
Virginia,  and  Washington,  D.C.;  and 
Bloomington,  Minnesota,  serving  the 
states  of  Minnesota,  Illinois.  Indiana, 
Iowa,  Kentucky,  Michigan,  Montana, 
New  York,  North  Dakota.  Ohio. 
Pennsylvania,  South  Dakota,  West 
Virginia,  and  Wisconsin. 

C.  Other  Federal  Reserve  Banks: 

None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  Sl-27292  Filed  9-17-61;  8:45  am] 

BILUNG  CODE  8210-01-M 

Bremen  Bancorp,  Inc^  Formation  of 
Bank  Holding  Company 

Bremen  Bancorp,  Inc.,  St  Louis, 
Missouri,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Bremen 
Bank  and  Trust  Company,  St  Louis. 
Missouri.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  October  10, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-27285  Filed  9-17-81;  8:45  am] 

BILUNO  CODE  6210-41-M 

Dai'Ichl  Kangyo  Bank  Ltd.;  Formation 
of  Bank  Holding  Company 

The  Dai-Ichi  Kangyo  Bank  Ltd., 

Tokyo,  Japan,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  100 
percent,  of  the  voting  shares,  less 
directors’  qualifying  shares,  of  Japan 
California  Bank,  Los  Angeles,  California. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in  3(c)  of 
the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  San 
Francisco.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
October  8, 1981.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specffically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-27287  FOed  9-17-61;  8:45  am] 

BiLUNa  CODE  mo-oi-M 

EdviUe  Corp,;  Formation  of  Bank 
Holding  Company 

Edville  Corporation,  Villa  Paric, 
Illinois,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  90  percent  or 
more  of  the  voting  shares  of  Villa  Park 
Trust  &  Savings  Bank,  Villa  Park, 
Illinois.  The  factors  that  are  considered 
in  acting  on  the  application  are  set  forth 
in  section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  October  7, 1981. 
Any  comment  on  an  application  Aat 
requests  a  hearing  must  include  a 


statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-27288  Filed  9-17-81;  8;45  am] 

BILUNO  CODE  6210-01-M 

First  Northbrook  Bancorp,  Inc.; 
Formation  of  Bank  Holding  Company 

First  Northbrook  Bancorp,  Inc., 
Northbrook,  Illinois,  has  applied  for  the 
Board’s  approval  under  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  First 
National  Bank  of  Northbrook, 
Northbrook,  Illinois.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

’The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  October  10, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  or  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-27288  Filed  9-17-61;  6:45  am] 

BILUNO  CODE  6210-01-M 

First  Russellville  Bankstock,  Inc.; 
Formation  of  Bank  Holding  Company 

First  Russellville  Bankstock,  Inc., 
Russellville,  Arkansas,  has  applied  for 
the  Board’s  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring 
86.64  percent  or  mwe  of  the  voting 
shares  of  First  National  Bank  of 
Russellville,  Russellville,  Arkansas.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

'The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 


at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  October  10, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  Sl-27280  Filed  9-17-81;  8:45  am] 

BILLNG  CODE  6210-41-M 

Granville  Bancshares,  Inc.;  Formation 
of  Bank  Holding  Company 

Granville  Bancshares,  Granville, 
Illinois,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  per  cent  of 
the  voting  shares,  less  directors* 
qualifying  shares,  of  the  successor  by 
merger  to  The  Granville  National  Bank, 
Granville,  Illinois.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

'The  application  may  be  inspected  at 
the  offices  of  the  Boud  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  October  10, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-27289  Filed  9-17-81: 8:45  am] 

BILUNO  coot  6210-41-M 

Marshall  Bancaharea,  Inc.;  FormaUon 
of  Bank  Holding  Company 

Marshall  Bancshares,  Inc.,  Marshall, 
Arkansas,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
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Bank  Holding  Company  Act  (12  U.S.C. 
1842(a](l])  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares  of  The 
Citizens  Bank,  Marshall,  Arkansas.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c]  of  the  Act  (12  U.S.C.  1842(c]). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  October  10, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Monies, 

Assistant  Secretary  of  the  Board. 

[FR  Do&  81-272S1  Filed  9-1B-81;  8:45  am) 

BILLING  CODE  6210-01-M 


Mercantile  Bancorporation  Inc.; 
Propoaed  Issuance  and  Sale  of 
Travelers  Checks 

Mercantile  Bancorporation  Inc.,'St. 
Louis,  Missouri,  has  applied,  pursuant  to 
section  4(c)(8]  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
i  225.4(b)(2)  of  the  Board’s  Regulation  Y 
(12  CFR  225.4(b)(2)),  for  permission  to 
engage  in  the  issuance  and  sale  of 
travelers  checks.  These  activities  would 
be  performed  from  all  offices  of 
Applicant’s  subsidiary  banks,  and  the 
geographic  areas  to  be  served  are  the 
areas  served  by  Applicant’s  banking 
subsidiaries. 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resomces,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  imsound  banking  practices.’’  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Boa^  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  not 
later  than  October  10, 1981. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  the  Board. 

[FR  Doc.  81-27283  Filed  9-17-81: 8:45  am] 

BILUNG  CODE  6210-01-M 


First  Southwest  Corp.;  Formation  of 
Bank  Holding  Company 

First  Southwest  Corporation, 

McComb,  Mississippi,  has  applied  for 
the  Board’s  approval  under  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  First  Bank 
of  Southwest  Mississippi,  McComb, 
Mississippi.  The  factors  that  are 
considered  in  acting  on  the  aiH>lication 
are  set  forth  in  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Bo€ud  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  October  10, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc  81-27282  HM  9-17-81;  8:45  «n) 

MLUNG  CODE  6210-01-M 


FEDERAL  TRADE  COMMISSION 

Early  Termination  of  the  Waiting 
Period  of  the  Premerger  Notification 
Rules;  Aetna  Ufa  &  Casualty  Co. 

agency:  Federal  Trade  Commission. 
ACTION:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 


SUMMARY:  Aetna  Life  ft  Casualty  Co.  is 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules  with  respect 
to  the  proposed  acquisition  of  certain 
assets  and  voting  securities  of  TCF 
Holdings,  Inc.  The  grant  was  made  by 
the  Federal  Trade  Commission  and  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  of  the  Department 
of  Justice  in  response  to  a  request  for 
early  termination  submitted  by  both 
parties.  Neither  agency  intends  to  take 
any  action  with  respect  to  this 
acqusition  during  the  waiting  period. 

EFFECTIVE  DATE:  August  26, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roberta  Baruch,  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a.  as 
added  by  Title  II  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doc.  81-27229  Filed  9-17-81: 6-45  am) 

BILUNQ  CODE  675(M)1-U 


Early  Termination  of  the  Waiting 
Period  of  the  Premerger  Notification 
Rules;  Campbell  Taggart  Inc. 

agency:  Federal  Trade  Commission. 

ACTION:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

SUMMARY:  Campbell  Taggart  Inc.  is 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules  with  respect 
to  the  proposed  acquisition  of  all  voting 
securities  of  Rod’s  Food  Products.  Inc. 
The  grant  was  made  by  the  Federal 
Trade  Commission  and  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  of  the  Department  of 
Justice  in  response  to  a  request  for  early 
termhiation  submitted  by  both  parties. 
Neither  agency  intends  to  take  any 
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action  with  respect  to  this  acquisition 
during  the  waiting  period. 

EFFECTIVE  DATE:  August  25. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch,  Senior  Attorney, 
Premerger  Notification  Office.  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a,  as 
added  by  Title  n  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  in^vidual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

(FR  Doc.  81-27230  Filed  8-17-81;  8:45  am] 

BILUNQ  COOE  STSO-OI-M 


Early  Termination  of  the  Waiting 
Period  of  the  Premerger  Notification 
Ruiea;  Eamark  Inc. 

agency:  Federal  Trade  Commission. 
action:  Granting  or  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

summary:  Esmark  Inc.  is  granted  early 
termination  of  the  waiting  period 
provided  by  law  and  the  premerger 
notification  rules  with  respect  to  the 
proposed  acquisition  of  certain  voting 
securities  of  InterNorth  Inc.  The  grant 
was  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  Justice  in 
response  to  a  request  for  early 
termination  submitted  by  Esmark. 
Neither  agency  intends  to  take  any 
action  with  respect  to  this  acquisition 
during  the  waiting  period. 

EFFECTIVE  DATE:  August  19. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch,  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a.  as 
added  by  Title  II  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 


the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  inffividual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doa  81-27228  Filed  9-17-81;  8:45  am) 

BILUNQ  CODE  67S0-01-M 


Early  Termination  of  the  Waiting 
Period  of  the  Premerger  Notification 
Ruiea;  Peter  de  Savary 

agency:  Federal  Trade  Commission. 
action:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

SUMMARY:  Peter  de  Savary  is  granted 
early  termination  of  the  waiting  period 
provided  by  law  and  the  premerger 
notification  rules  with  respect  to  the 
proposed  acquisition  of  all  voting 
securities  of  Independent  Refining  Corp. 
The  grant  was  made  by  the  Federal 
Trade  Commission  and  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  of  the  Department  of 
Justice  in  response  to  a  request  for  early 
termination  submitted  by  both  parties. 
Neither  agency  intends  to  take  any 
action  with  respect  to  this  acquisition 
during  the  waiting  period. 

EFFECTIVE  DATE:  August  26, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch.  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7 A  of  the  Clayton  Act,  15  U.S.C.  18a,  as 
added  by  Title  II  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  per^ts  the  agencies, 
in  inffividual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doc.  81-27232  FUed  8-17-81;  8:45  am) 

BILUNQ  COOE  6750-01-M 


Early  Termination  of  the  Waiting 
Period  of  the  Premerger  Notification 
Ruiea;  Zurbrugg  Memorial  Hospital 

agency:  Federal  Trade  Commission. 
action:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

summary:  Zurbrugg  Memorial  Hospital 
is  granted  early  termination  of  the 
waiting  period  provided  by  law  and  the 
premerger  notification  rules  with  respect 
to  the  proposed  acquisition  of  certain 
assets  of  Hiunana  be.  The  grant  was 
made  by  the  Federal  Trade  Commission 
and  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  in  response  to  a 
request  for  early  termination  submitted 
by  Zurbrugg.  Neither  agency  intends  to 
take  any  action  with  respect  to  this 
acquisition  during  the  waiting  period. 
EFFECTIVE  DATE:  August  24. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch,  Senior  Attorney, 
premerger  Notification  Office,  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission.  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7 A  of  the  Clayton  Act,  15  U.S.C.  18a,  as 
added  by  Title  n  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  inffividual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doc.  81-27231  Filed  8-17-81;  8:45  am] 

BILUNQ  COOE  6790-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

[E-81-16] 

Secretary  of  Defense;  Delegation  of 
Authority  to  the  Secretary  of  Defense 

1.  Purpose.  This  delegation  authorizes 
the  Secretary  of  Defense  to  represent 
the  consumer  interests  of  the  executive 
agencies  of  the  Federal  Government  in 
proceedings  before  the  South  Carolina 
Public  Service  Commission  involving 
electric  rates.  Docket  No.  81-72-E. 
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2.  Effective  date.  This  delegation  is 
effective  inunediately. 

3.  Delegation. 

a.  Pursuant  to  the  authority  vested  in 
me  by  the  Federal  Property  and 
Administrative  Services  Act  of  1949, 63 
Stab  377,  as  amended,  particularly 
sections  201(a)(4]  fmd  205(d]  (40  U.S.C. 
481(aK4)  and  4^d)),  authority  is 
delegated  to  the  Secretary  of  Defense  to 
represent  the  consumer  interests  of  the 
executive  agencies  of  the  Federal 
Government  before  the  South  Carolina 
Public  Service  Commission  involving  the 
application  of  the  South  Carolina 
Electric  and  Gas  Company  for  an 
increase  in  its  electric  rates  in  Docket 
No.  81-72-E. 

b.  The  Secretary  of  Defense  may 
redelegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Department 
of  Defense. 

c.  This  authority  shall  be  exercised  in 
accordance  with  the  policies, 
procedures,  and  controls  prescribed  by 
the  General  Services  Adi^istration 
(GSA),  and  shall  be  exercised  in 
cooperation  with  the  responsible 
officers,  officials,  and  employees 
thereof. 

d.  The  Department  of  Defense  shall 
add  the  General  Services 
Administration  to  its  service  list  in  this 
case  so  that  GSA  will  receive  copies  of 
testimony,  briefs  and  other  Department 
of  Defense  filings. 

Dated:  September  8, 1981. 

Ray  Kline, 

Deputy  Administrator  of  General  Services. 

(FR  Doc.  81-27201  Filed  0-17-81;  8:45  am} 

BILUNO  CODE  6820-AII-ll 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

The  Federal  Employee  Alcoholism 
Programs  Work  Group  of  the 
Interagency  Committee  on  Federal 
Employees  for  Alcohol  Abuse  and 
Alcoholism;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  I),  announcement  is 
made  of  the  following  national  advisory 
body  sdieduled  to  assemble  during  the 
month  of  September  1981. 

The  Federal  Employee  Alcoholism 
Programs  work  Group  of  the  Interagency 
Committee  on  Federal  Activities  for 
Alcohol  Abuse  and  Alcoholism, 
September  22;  lOKX)  a.m.-12:00  p.m. 
Open,  Conference  Room  1137,  Nmlh 
Building,  Department  of  Health  and 
Human  Services,  330  Independence 


Avenue,  S.W.,  Washington.  D.G  20201, 
Contact:  Ms.  Lisa  Teems,  Room  509-F, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201,  (202)  245-7153. 

Purpose:  Tbe  Federal  ^ployee 
Alcoholism  Programs  (FEAP)  Woric 
Group:  (1)  evaluates  the  adequacy  and 
technical  soundness  of  all  intemd 
programs  dealing  with  employee 
alcoholism  withhi  all  Federal  military 
and  civilian  organizations  of  1,000 
employees  or  more;  (2)  provides  for  the 
communication  and  ex^ange  of 
information  necessary  to  maintain  the 
coordination  and  effectiveness  of  such 
programs  and  activities;  (3)  seeks  to 
coordinate  efforts  among  Federal 
agencies  for  internal  employee 
alcoholism  programs ;  and  (4)  submits 
reports  and  recommendations  to  the 
Interagency  Committee  as  necessary  in 
order  to  perform  the  above  functions. 

Agenda:  The  meeting  will  consist  of  a 
discussion  on  the  development  of 
standards  for  consortia,  a  discussion  on 
the  benefits  and  disadvantages  of 
contracted  EAP  services  vs.  in-house 
programs,  a  report  on  regional  FEAP 
activities,  and  reports  by  Federal 
agencies. 

This  Notice  has  been  delayed  due  to 
the  tentative  presentation  of  the  key 
presenter  of  this  Work  Group. 

Substantive  program  information  may 
be  obtiuned  from  ffie  contact  person 
listed  above.  Summary  of  the  meeting 
and  roster  of  the  Committee  members 
may  be  obtained  from  Mr.  Leland  H. 
Towle,  Room  16C-03,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857  (301)  443-2593. 

Dated:  September  15, 1981. 

Elizabeth  A.  Connolly, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc.  81-27200  PUed  8-17-81: 8:45  am) 
eiLUNQ  CODE  4110-88-4I 

Food  and  Drug  Administration 

Advisory  Committee^  Meetings 
agency:  Food  and  Drug  Administration. 
action:  Notice. _ 

summary:  Hiis  notice  aimounces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
sets  forth  a  summary  of  the  procedures 
governing  committee  meetings  and 
mediods  by  udiich  interested  persons 
may  participate  in  open  fmblic  hearings 
conducted  by  the  committees  and  is 
issued  under  section  10(a)  (1)  and  (2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L  92-463, 86  Stat.  770-776  (5  U.S.C. 
App.  I)),  and  FDA  regulations  (21 CFR 
Part  14)  relating  to  advisory  committees. 
The  following  advisory  committee 
meetings  are  announc^: 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  October  9, 8:30 
a.m.,  Rm.  121,  Bldg.  29, 8800  Rodcville 
Pike,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.:  open  committee  discussion,  9:30 
a.m.  to  4  p.m.;  closed  committee 
deliberations,  4  pjn.  to  5:30  p.m.;  Clay 
Sisk,  Bureau  of  Biologies  (HFB-5),  Food 
and  Drug  Administration,  Building  29, 
8800  Rockville  Pike,  Bethesda,  MD 
20205,  301-443-5455. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  on  the  safety,  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing.  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  poiding  before  tite 
committee. 

Open  committee  discussion.  The 
committee  will  review  data  on  a  pending 
license  aiq)lication  for  an  anti¬ 
thymocyte  globulin  product 

Closed  committee  deliberations.  The 
committee  will  review  data  on 
manufacturing  procedures  fm  a  biologic 
product  subject  to  a  pending  licmise 
application.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
trade  secret  data  (5  U.S.C.  552b(cK4)). 

Applications  for  reimbursement  Must 
be  received  by  September  28, 1981. 

General  Hospital  and  Personal  Use 
Device  Section  of  the  General  Medical 
Devices  Panel 

Date,  time,  and  place.  October  19,  8:30 
a.m..  Silver  Room  Nortii,  Holiday  Iim, 
8777  Georgia  Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  panel  section 
leader.  Closed  committee  deliberations. 
8:30  a.m.  to  9:30  a.m.;  open  public 
hearing,  9:30  a.m.  to  10:30  a.m.;  open 
committee  discussion,  10:30  a.m.  to  4:30 
p.m.;  Robert  Gatling,  Bureau  of  Medical 
Devices  (HFK-420),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7750. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data. 
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information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shotdd  notify  the 
panel  section  leader  before  October  9, 
1981,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  safety  and 
effectiveness  data  in  premarket 
approval  application  (PMA)  P8(XX)36  for 
an  implantable  infusion  pump. 

Closed  committee  deliberations.  The 
committee  will  discuss  premarket 
approval  application  P800036  for  an 
implantable  infusion  pump.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  trade  secret  data  (5  U.S.C. 
552b(c)(4)). 

Applications  for  reimbursement.  Must 
be  received  by  October  2, 1981. 

Immunology  Device  Section  of  the 
Immunology  and  Microbiology  Devices 
Panel 

Date,  time,  and  place.  October  19  and 

20, 9  a.m..  Silver  Room  South,  Holiday 
Inn,  8777  Georgia  Ave.,  Silver  Spring. 

MD. 

Type  of  meeting  and  panel  section 
leader.  Open  public  hearing  October  19, 

9  a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  12  a.m.:  closed 
presentation  of  data.  1  p.m.  to  3  p.m.; 
closed  committee  deliberations,  3  p.m.  to 
5  p.m.;  closed  committee  deliberations, 
October  20. 9  a.m.  to  11  a.m.;  open 
committee  discussion,  11  a.m.  to  5  p.m.; 
Dr.  Srikrishna  Vadlamudi,  Bureau  of 
Medical  Devices  (HFK-440),  Food  and 
Drug  Administration,  8757  Georgia  Ave., 
SUver  Spring.  MD  20910,  301-427-7550. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda-Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shoidd  notify  the 
panel  section  leader  before  October  10, 
1981,  and  submit  a  brief  statement  of  &e 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  premarket 


approval  application  (PMA)  P790022: 
Lancer  TennaGen  Assay,  Sherwood 
Medical  Industries.  Inc. 

Closed  presentation  of  data. 
Representatives  of  Sherwood  Medical 
Industries  will  present  data  regarding 
PMA  P70022  for  a  Lancer  TennaGen 
Assay,  for  committee  review.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  trade  secret  data  (5 
U.S.C.  552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  PMA  P790022, 
Lancer  TennaGen  Assay,  Sherwood 
Medical  Industries.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  trade  secret  data  (5  U.S.C. 
552b(c)(4)). 

Applications  for  reimbursement.  Must 
be  received  by  October  5. 1981. 

Ophthalmic  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel 

Date,  time,  and  place.  October  19  and 

20. 9  a.m..  Auditorium,  200  Independence 
Ave.,  SW,  Washington,  DC. 

Type  of  meeting  and  panel  section 
leader.  C^en  public  hearing.  October  19, 

9  a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  12  m.;  closed 
committee  deliberations,  1  p.m.  to  5  p.m.; 
open  public  hearing,  October  20, 9  a.m. 
to  10  a.m.;  open  committee  discussion, 

10  a.m.  to  12  m.;  closed  committee 
deliberations;  1  p.m.  to  5  p.m.;  Dr.  Max 
W.  Talbott,  Bureau  of  Medical  Devices 
(HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 

Silver  Spring.  MD  20910,  301-427-7320. 

General  fmction  of  committee.  The 
committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shodd  notify  the 
panel  section  leader  before  October  5. 
1981,  and  submit  a  brief  statement  of  the 
generl  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  19.  the  committe  will  discuss 
statistical/ epidemiological  questions 
pertaining  to  intraocular  lenses  (lOL’s) 
and  premarket  approval  applications 
(PMA’s)  for  lOL’s.  On  October  20  the 
committee  will  discuss  PMA's  and 
general  issues  relating  to  lOL’s.  It  may 
also  discuss  PMA’s  for  contact  lens 


products,  revision  of  the  contact  lens 
matrix,  and  general  issues  relating  to 
ophthalmic  devices. 

Closed  committee  deliberations.  The 
committe  will  conduct  reviews  of  lOL 
premarket  approval  applications  on 
October  19  and  20.  These  portions  of  the 
meeting  will  be  closed  to  permit 
discussion  of  trade  secret  data  (5  U.S.C. 
552b(c)(4)). 

Applications  for  reimbursement.  Must 
be  received  by  October  2. 1981. 

Gastroenterology  and  Urology  Device 
Section  of  the  General  Medical  Devices 
Panel 

Date,  time,  and  place.  October  22  and 

23. 9  a.m..  Rm.  1207, 8757  Georgia  Ave., 
Silver  Spring,  MD. 

Type  of  meeting  and  panel  section 
leader.  Open  public  hearing.  October  22, 

9  a.m.  to  10  a.m.;  closed  presentation  of 
data.  10  a.m.  to  11  a.m.;  open  committee 
discussion,  11  a.m.  to  4  p.m.;  closed 
presentation  of  data,  October  23, 9  a.m. 
to  10  a.m.;  open  committee  discussion, 

10  a.m.  to  4  p.m.;  Dr  Normal  T.  Welford, 
Bureau  of  Medical  Devices  (HFK-420), 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7750. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shovdd  notify  the 
panel  section  leader  before  October  9, 
1981,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  22,  the  committee  will  discuss  a 
premarket  approval  application  for 
blood  access  for  hemo^alysis,  and 
guidelines  for  testing  conventional 
hemodialysers  and  hemofilters.  On 
October  23.  the  committee  will  discuss  a 
premarket  approval  application  for  a 
crossflow  apheresis  system. 

Closed  presentation  of  data.  The 
committee  will  discuss  data  presented 
by  sponsors  of  PMA’s  for  blood  access 
for  hemodialysis,  October  22.  and  for  a 
crossflow  filter  apheresis  system, 
October  23.  These  portions  of  the 
meeting  will  be  closed  to  permit 
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discussion  of  trade  secret  data  (5  U.S.C. 
552b(c)(4)). 

Applications  for  reimbursement.  Must 
be  received  by  October  5. 1981. 

Circulatory  System  Devices  Panel 

Date,  time,  and  place.  October  23,  Rm. 
703-727A.  200  Independence  Ave.,  SW.. 
Washington,  D.C. 

Type  of  meeting  and  executive 
secretary.  Open  public  hearing.  8:30  a.m. 
to  9:30  a.m.;  open  committee  discussion, 
9:30  a.m.  to  10:30  a.m.;  closed  committee 
deliberations.  10:30  a.m.  to  4  p.m.;  Mr. 
Glenn  Rahmoeller,  Bureau  of  Medical 
Devices  (HFK-450].  Food  and  Drug 
Administration,  8757  Georgia  Ave., 

Silver  Spring.  MD  20910,  301-427-7559. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
executive  secretary  before  October  12, 
1981,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  applications  for 
premaricet  approval  applications 
(PMA's)  including  those  for  the  Siemens- 
Elema  Carbon  Tip  Pacemaker  Lead  and 
the  St  Jude  Medical  Heart  Valve. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret 
information  relevant  to  PMA’s  including 
those  for  the  Siemens-Elema  Carbon  Tip 
Pacemaker  Lead  and  the  St.  Jude 
Medical  Heart  Valve.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  trade  secret  data  (5  U.S.C 
552b(c)(4)). 

Applications  for  reimbursement.  Must 
be  received  by  October  2, 1981. 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  li^t  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  mai^um  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee’s  woric. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  fte 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  die  right  to  make  an  ored 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attendi^  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  m^e  an  oral  presentation  at 
the  hearing’s  conclusion,  if  time  permits, 
at  the  chairman’s  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  firom  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305],  Food 
and  Drug  Administration.  Rm.  4-62, 5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  The  FDA  regulations 
relating  to  public  advisory  committees 
may  be  found  in  21  CFR  Part  14. 

*^0  Commissioner,  %vith  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  &e 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 

Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential:  information  of  a  personal 
nature,  disclosure  of  whidi  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy:  investigatory  files 


compiled  for  law  enforcement  purposes; 
information  the  premature  disdosure  of 
which  would  be  likely  to  significantly 
finistrate  implementation  of  a  proposed 
agency  action:  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  indude 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  ortiy  if  their  premature 
disclosure  is  likely  to  significantly 
fiustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commerdal  or  financial 
information  submitted  to  the  agency, 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  deemly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  firom 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

Applications  for  reimbursement  for 
participation  in  the  meeting(s)  listed 
above  should  be  sent  to  the  Office  of 
Consumer  Affairs  (HFE-l),  Food  and 
Drug  Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  rather  than  to  the 
Dockets  Management  Branch  as 
prescribed  in  8 10.210  of  the  regulations 
(21  CFR  10.210).  If  you  wish  to  submit  an 
application  or  wish  more  information 
regarding  the  reimbursement  program, 
please  call  301-443-5006. 

FDA  has  established  expedited 
procedures  for  review  of  any  application 
for  reimbursement  for  participation  in 
the  meeting(s)  announced  in  this  notice. 
The  Office  of  Consumer  Affairs,  FDA, 
will  file  any  application  for 
reimbursement  for  participation  in  the 
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meetmg(s]  announced  in  this  notice  in 
the  docket  for  this  notice. 

Dated:  September  11, 1981. 

Mark  Novitch, 

Acting  Commissioner  of  Food  and  Drugs. 

[FR  Doc.  81-27194  Filed  9-17-81:  ft4S  am| 

MLUNQ  CODE  4110-03-M 


[Docket  No.  75F-0355] 

Aspartame:  Commissioner’s  Final 
Decision 

Correction 

In  FR  Doc.  81-21696  appearing  at  page 
38285  in  the  issue  of  Friday,  July  24, 

1981,  please  make  the  following 
changes: 

(1)  On  page  38287,  first  column, 
thirteenth  line,  “impossibility  of 
providing”  should  read  “impossibility  of 
proving” 

(2)  On  page  38292,  first  column,  in 
paragraph  (2),  last  line,  “4:299”  should 
read  “4:499” 

(3)  On  page  38299,  first  column,  in 
paragraph  (3),  seventh  line,  the  number 
“323”  should  read  “232”. 

(4)  On  page  38301,  first  column,  four 
lines  firom  bottom  of  the  page,  “AMP” 
should  read  “APM”;  and  in  the  second 
column,  ninth  line,  “a  review  of  should 
read  “a  review  by”. 

(5)  On  page  38305,  third  column,  under 
the  heading  “B.  Focal  Brain  Lesions” 
second  fi‘om  last  line,  “(30”  should  read 
“(3)” 

BILLING  CODE  1S0S-01-M 


[Docket  No.  75F-0355] 

Aspartame;  Commissioner’s  Final 
Decision;  Correction 

agency:  Food  and  Drug  Administration. 
action:  Notice;  final  decision  following 
a  hearing  before  a  public  board  of 
inquiry:  correction. 

summary:  In  FR  Doc.  81-21696 
appearing  at  page  38285  in  the  Federal 
Register  for  Friday,  July  24, 1981,  the 
following  corrections  are  made: 

1.  On  page  38285,  the  second  column 
under  “B.  Hstorical  Chronology”,  the 
fourth  line  of  paragraph  l.e.,  “products 
and  toppings.  In  chewing  gum,”  is 
changed  to  read:  “product  analog 
toppings.  In  chewing  gum,”. 

2.  On  page  38288,  the  first  column,  in 
the  fourth  line  fiom  the  button,  “food 
additive”  is  changed  to  read:  “generaUy 
recognized  as  safe  (GRAS)  substance”. 
FOR  FURTHER  INFORMATION  CONTACT 
Ted  Herman,  Regulations  Policy  Staff 
(HFC-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-448-3480. 


Dated:  September  9, 1981. 

Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  81-28858  Filed  9-17-SI;  8:45  am] 

BILLING  CODE  4110-03-M 


[Docket  No.  81M-0237] 

Collagen  Corp4  Premarket  Approval  of 
Zyderm'™  Collagen  Implant 

agency:  Food  and  Drug  Administration. 
action;  Notice. _ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  its 
approval  of  the  application  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976  of  the 
Zyderm™  Collagen  Implact  sponsored 
by  Collagen  Corp.,  Palo  Alto,  CA.  After 
reviewing  the  recommendation  of  the 
General  and  Mastic  Surgery  Device 
Section  of  the  Surgical  and 
Rehabilitation  Devices  Panel,  FDA 
notified  the  sponsor  that  the  application 
was  approved  because  the  device  had 
been  shown  to  be  safe  and  effective  for 
use  as  recommended  in  the  submitted 
labeling. 

DATE:  Petition  for  administrative  review 
by  October  19, 1981. 
address:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  may  be  sent  to  the  Dockets 
Management  Breuich  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rodcville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Goldstein,  Bureau  of  Medical 
Devices  (HFK-402),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7445. 
SUPPLEMENTARY  INFORMATION:  On  May 
2, 1980,  Collagen  Corp.,  Palo  Alto,  CA, 
submitted  to  FDA  an  application  for 
premarket  approval  of  the  Zyderm™ 
Collagen  Implant  for  soft  tissue 
augmentation.  The  application  was 
reviewed  by  the  General  and  Plastic 
Surgery  Device  Section  of  the  Surgical 
and  Rehabilitation  Devices  Panel,  an 
FDA  advisory  committee,  which 
recommended  approval  of  the 
application.  On  July  22, 1981,  FDA 
approved  die  application  by  a  letter  to 
the  sponsor  from  the  Acting  Director  of 
the  Bureau  of  Medical  Devices. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA’s 
approval  is  based  is  on  file  with  die 
Dockets  Management  Branch  (address 
above)  and  is  available  upon  request 
from  that  office.  A  copy  of  all  approved 
final  labeling  is  available  for  public 
inspection  at  the  Bureau  of  Medical 


Devices.  Contact  Henry  Goldstein 
(HFK-402),  address  above.  Requests 
should  be  identified  with  the  name  of 
the  device  and  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.G  360e(g)),  for 
administrative  review  of  FDA’s  decision 
to  approve  this  application.  A  petitioner 
may  request  either  a  formal  hearing 
under  Part  12  (21  CFR  Part  12)  of  FDA’s 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  FDA’s  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  of  FDA 
action  under  §  10.33(b)  (21  CFR  ia33(b)). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  conunittee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  to  grant  or 
deny  the  petition  cuid  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  19, 1981,  file  with  the 
Dockets  Management  Branch  (address 
above),  four  copies  of  each  petition  tmd 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
Ivackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  September  11, 1981. 

Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  81-27191  Filed  9-17-81;  8:45  am] 

BILLING  CODE  411(H)3-M 


[Docket  No.  81F-0120] 

Diversey  Wyandotte  Corp,;  Filing  of 
Food  Additive  Petition 

Correction 

In  FR  Doc.  81-24002  appearing  on 
page  41862  in  the  issue  of  Tuesday, 
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August  18. 1981,  make  the  following 
corrections: 

1.  On  page  41862,  third  column,  the 
seventh  line  of  the  “Summary",  the  last 
“conuna"  in  the  line  should  be  removed. 
As  corrected  the  seventh  line  should 
read: 

“iodine,  alpha — \p — (1,1,3, 3 — 

2.  The  last  word  in  the  eleventh  line  of 
the  “Summary”  reading  “*  *  * 
(oxypropy”  should  read  “*  *  * 
(oxypropylene)]”. 

3.  The  word  “iodine”  was  misspelled 
in  the  tenth  line  of  “Supplementary 
Information:". 

4.  The  eleventh  line  of 
“Supplementary  Information:"  reading 
“I/>“1,1,3,3, — should  read 

“(p— 1,1,3,3— 

5.  The  last  word  of  the  fifteenth  line  of 
“Supplementary  Information”  reading 
“•  •  *  (oxypropy”  should  read  “*  *  * 
(oxypropylene)]”. 

BIUJNQ  CODE  1S0S-01-M 


[Docket  No.  81N>0273] 

El  Paso  Plasma  Corp.;  Revocation  of 
U.S.  Ucensa  No.  586 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Hie  Food  and  Drug 
Administration  (FDA)  announces  the 
revocation  on  Jtdy  10, 1981,  of 
establishment  license  (U.S.  License  No. 
586)  and  product  license  issued  to  El 
Paso  Plasma  Corp.,  405  South  El  Paso 
St.,  El  Paso.  TX  79901,  for  the 
manufacture  of  Source  Plasma  (Human). 
Because  of  significant  deviations  from 
the  biologies  regulations  in  the 
manufacture  of  this  biological  product, 
the  manufacturer  requested  that  the 
licenses  be  revoked. 

EFFECTIVE  DATE:  The  revocation  of  the 
establishment  and  product  licenses  was 
effective  July  10. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Wilczek,  Bureau  of  Biologies 
(HFB-620),  Food  and  Drug 
Administration,  8800  Rockville  Pike, 
Bethesda,  MD  20205,  301^3-1306. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
revoked  the  establishment  license  (U.S. 
License  No.  586)  and  product  license 
issued  to  El  Paso  Plasma  Corp.,  405 
South  El  Paso  Street,  El  Paso,  TX  79901, 
for  the  manufacture  of  South  Plasma 
(Human). 

Inspection  of  the  El  Paso  Plasma  Corp. 
from  April  23  to  May  15, 1981,  revealed 
numerous  deviations  firom  the 
requirements  of  Parts  601, 610,  and  640 
(21 CFR  Parts  601, 610,  and  640)  of  the 
biologies  regulations.  These  deviations 
included,  but  were  not  limited  to: 


1.  Collecting  more  than  the  maximum 
permissible  amount  of  whole  blood  and 
reinfusing  the  excess  whole  blood  into 
the  donor’s  vein  by  elevating  and 
manually  sqeezing  the  blood  collection 
bag  (21  CFR  601.5(b)(4)]: 

2.  Accepting  an  in^vidual  repeatedly 
for  plasmapheresis  who  had  previously 
tested  positive  for  hepatitis  B  surface 
antigen  and  providing  this  plasma  for 
use  in  the  preparation  of  injectable 
biological  products  (21  CFR  610.41); 

3.  Accepting  donors  for  Source  Plasma 
(Human)  without  always  determining 
their  suitability  by  means  of  appropriate 
tests  (21  CFR  640.63(c)). 

Because  these  delations  were 
determined  by  the  agency  to  constitute  a 
serious  danger  to  health,  the  firm’s 
establishment  and  product  licenses  were 
suspended  on  June  3, 1981. 

Following  a  review  of  the  reports  of 
the  April  to  May.  1981.  inspection  which 
revealed  willful  violations  by  the  firm, 
FDA  issued  a  letter  informing  the  firm  of 
the  agency’s  intention  to  revoke  the 
firm’s  establishment  and  product 
licenses  and  to  publish  a  notice  of 
opportunity  for  hearing.  Before  further 
re^atory  action  was  taken,  the  firm 
requested  that  its  establishment  and 
product  licenses  be  revoked  and  waived 
the  opportunity  for  a  hearing  under 
§  601.5(a)  (21  CFR  601.5(a)).  The  agency 
has  granted  the  request  _ 

Accordingly,  under  $12.38  (21  CFR 
12.38)  and  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262),  and 
the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formerly  5.1;  see  46  FR  26052; 
May  11. 1981)),  and  redelegated  to  the 
Director.  Bureau  of  Biologies  (21  CFR 
5.68),  U.S.  License  No.  586  issued  to  El 
Paso  Plasma  Corp.  and  product  license 
for  the  manufacture  of  Source  Plasma 
(Human)  were  revoked,  effective  July  10. 
1981.  This  notice  of  revocation  is 
published  under  $  601.8  (21  CFR  601.8). 

Dated:  September  9, 1981. 

Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  81-26656  Filed  9-17-61;  8:45  am] 

[BILUNG  CODE  4110-OS-M 


Health  Professionai  Organization 
Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
action;  Notice. _ 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  a 
forthcoming  meeting  with  health 
professional  organizations  to  be  chaired 
by  Arthur  Hull  Hayes.  Jr.,  M  J)., 
Commissioner  of  Food  and  Drugs. 


date:  The  meeting  wiU  be  held  at  2  pjn.. 
Tuesday.  October  6, 1981. 

ADDRESS:  The  meeting  will  be  held  at 
the  Hubert  H.  Humphrey  Bldg.,  Rm. 
403A,  200  Independence  Ave.  SW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Audrey  L  Wood,  Office  of  Health 
Affairs  (HFY-4).  Food  and  Drug 
Administration.  5600  Fishers  lime, 
Rockville,  MD  20857, 301-443-5470. 
SUPPLEMENTARY  INFORMATION:  The 
Commissioner  of  Food  and  Drugs  meets 
periodically  with  executives  of  the 
health  professional  organizations  to 
share  mutual  concerns  and  facilitate 
dissemination  of  FDA  proposals  and 
decisions  affecting  the  country’s  health 
care. 

Dated:  September  9, 1981. 

Joseph  P.  HUe, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  81-28857  Filed  9-17-81;  8:45  am] 

BIUJNQ  CODE  4110-03-M 


[Docket  No.  77N-02391 

Model  Retail  Food  Store  Sanitation 
Ordinance;  Revised  Proposal  Provided 
to  Association  of  Food  and  Drug 
Officials 

agency:  Food  and  Drug  Administration. 
action:  Notice 


summary:  The  Food  and  Drug 
Administration  (FDA)  announces  that 
the  1981  revision  of  the  proposed  Model 
Retail  Food  Store  Sanitation  Ordinance 
has  been  provided  to  the  Association  of 
Food  and  Drug  Officials  (AFDO),  1791 
Pelham  Drive.  York,  PA  17402.  'The 
model  ordinance  was  initiated  by  AFDO 
and  has  been  jointly  developed  with 
FDA  to  provide  industry  and  State  and 
local  governments  with  a  uniform  food 
protection  code  for  the  operation  and 
regulations  of  retail  food  stores. 
ADDRESS:  The  1981  revision  of  the 
proposed  “Model  Retail  Food  Store 
Sanitation  Ordinance”  and  the  written 
comments  received  by  FDA  in  response 
to  the  previous  proposed  revision  are 
available  for  viewing  at  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62, 5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  L  Banks.  Bureau  of  Foods  (HFF- 
340],  Food  and  Drug  Administration,  200 
C  St.  SW..  Washington.  DC  20204,  202- 
245-1508. 

SUPPLEMENTARY  INFORMATION:  In 
August  1974,  the  Executive  Board  of  the 
Association  of  Food  and  Drug  Officials 
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petitioned  FDA  “to  publish  in  the 
Federal  Register  and  adopt  as  soon  as 
possible  a  Retail  Food  Market 
Document.”  A  proposed  retail  food 
market  sanitation  standard  which  had 
been  developed  by  AFDO’s  Food 
Service  and  Retail  Food  Handling 
Committee  was  provided  to  FDA  as  part 
of  the  petition.  FDA  agreed  to  continue 
development  of  the  document  provided 
by  AFDO  and  to  promote  its  adoption 
after  it  is  completed. 

FDA  initially  announced  the 
availability  for  comment  of  a  proposed 
model  Retail  Food  Store  Ordinance  in  a 
notice  published  in  the  Federal  Register 
of  October  25, 1977  (42  FR  56367).  The 
comment  period  was  extended  to  120 
days  and  closed  February  24, 1978. 

Significant  changes  were  made  in  this 
ordinance  as  a  result  of  the  comments 
received.  Consequently,  FDA  decided 
that  interested  persons  should  be 
allowed  to  comment  on  the  revised 
ordinance.  A  notice  announcing  its 
availability  for  comment  was  published 
in  the  Federal  Renter  of  November  3, 
1978  (43  FR  51450).  The  comment  period 
for  the  revised  document  closed  on 
January  31, 1979. 

Forty-nine  letters,  each  containing  one 
or  more  comments,  were  submitted  in 
response  to  the  revised  proposed 
ordinance.  AU  the  comments  were 
carefully  considered  in  preparing  the 
1981  revision  of  the  document,  and  a 
number  of  additional  changes  have  been 
made  to  accommodate  meritorious 
points. 

A  draft  copy  of  the  1981  revised 
proposal  that  was  provided  to  AFDO 
from  FDA  may  be  viewed  at  the  Dockets 
Management  Branch,  address  above. 
When  the  model  ordinance  is  finalized 
by  AFDO  and  FDA,  a  notice  will  be 
published  in  the  Federal  Register 
annoimcing  its  availability  and  the 
procedures  for  obtaining  printed  copies. 

Dated:  September  9, 1981. 

Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  si-zeess  FUed  »-17-n;  8:45  am] 

BILUNO  CODE  4110-03-M 


[Docket  No.  80N-0431;  DES1 11738] 

Oxymorphone  Hydrochloride  2- 
Mflligram  Rectal  Suppositories; 
Withdrawal  of  Approval  of  Pertinent 
Parts  of  New  Drug  Application 

AQENCV:  Food  end  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  is  withdrawing  approval 
of  those  parts  of  the  new  drug 


application  (NDA 11-738)  pertaining  to 
Numorphan  Hydrochloride  Rectal 
Suppositories  containing  2  milligrams 
oxymorphone  hydrochloride.  The  basis 
of  the  withdrawal  is  that  the  drug 
product  lacks  substantial  evidence  of 
effectiveness  for  its  labeled  indications. 
The  product  was  previously  used  for  the 
relief  of  moderate  to  severe  pain  but  is 
no  longer  marketed. 

EFFECTIVE  DATE:  September  28, 1981. 
ADDRESS:  Request  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI 11738  and 
directed  to  the  Division  of  Drug  Labeling 
Compliance  (HFD-310),  Bureau  of  Drugs, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jean  A.  Peeler,  Bureau  of  Drugs  (HFD- 
32),  Food  and  Drug  Administration,  5600 
Fishers  lane,  Rodcville,  MD  20857, 301- 
443-3650. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  June  12, 1981  (46  FR  31069),  the  Food 
and  Drug  Administration  reclassified  2- 
mg  oxymorphone  hydrochloride  rectal 
suppositories  to  laddng  substantial 
evidence  of  effectiveness  and  offered  an 
opportunity  for  a  hearing  on  the 
proposal  to  withdraw  approval  of  those 
parts  of  NDA  11-738  pertaining  to 
Numorphan  Hydrochloride  Rectcd 
Suppositories  containing  2  mg 
oxymorphone  hydrochloride,  formerly 
marketed  by  Endo  Laboratories,  100 
Stewart  Ave.,  Garden  Qty,  NY  11530. 
Because  Endo  Laboratories  did  not 
request  a  hearing,  approval  of  pertinent 
parts  of  this  application  is  now  being 
withdrawn. 

No  other  person  filed  a  written 
appearance  of  election  as  provided  by 
the  June  12, 1981  notice.  The  failure  to 
file  such  an  appearance  constitutes 
election  by  such  persons  not  to  avail 
themselves  of  the  opportimtiy  for  a 
hearing. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  drug  product 
named  above  and  that  is  not  the  subject 
of  an  approved  new  drug  application  is 
covered  by  the  new  drug  application 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  EKviskm  of  Drug  Labeling 
compliance  (address  given  above). 

Another  Federal  Register  notice  of 
June  12, 1981  (46  FR  31070)  reclassified 
Oxymorphone  Hydrochloride  5-ing 
Rectal  Suppoeitories  to  effective  for  use 
in  the  relief  of  moderate  to  severe  pain. 
This  withdrawal  notice  does  not  apply 
to  the  5-ing  suppository. 


The  Director  of  the  Bureau  of  Drugs, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  505,  52  Stat.  1052- 
1053,  as  amended  (21  U.S.C.  355)),  and 
under  the  authority  delegated  to  him  (21 
CFR  5.82),  finds  that,  on  the  basis  of  new 
information  before  him  with  respect  to 
the  drug  product,  evaluated  together 
with  the  evidence  available  to  him  when 
the  application  was  approved,  there  is  a 
lack  of  substantial  evidence  that  the 
drug  product  will  have  the  effect  it 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of  the 
new  application  (NDA  11-738) 
providing  for  the  2-mg  product,  listed 
above,  and  all  amendments  and 
supplements  applying  thereto,  is 
withdrawn  effective  September  28, 1981. 

Shipment  in  interstate  commerce  of 
the  above  product  or  of  any  identical, 
related,  or  similar  product  diat  is  not  the 
subject  of  an  approved  new  drug 
application,  will  then  be  unlawM. 

Dated:  September  9, 1981. 

J.  Richard  Grout, 

Director,  Bureau  of  Drugs. 

[FR  Doc.  81-26689  Filed  9-17-81;  8:45  am] 

BlUINQ  CODE  4110-0S-M 


[Docket  Na81N-0231] 

Philips  Roxane,  Inc^  Oxytocin 
Injectable;  Opportunity  for  Hearing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  announces  that  the 
Director  of  the  Bureau  of  Veterinary 
Medicine  (BVM)  is  providing  an 
opportunity  for  hearing  to  Philips 
Roxane,  Inc.,  on  his  refusal  to  approve  a 
supplement  to  a  new  animal  drug 
application  for  oxytocin  injection.  The 
supplement  requests  approval  for  the 
over-the-counter  (OTC)  marketing  of 
oxytocin  injection  labeled  for  use  in 
sows,  after  farrowing,  for  milk  letdown. 
The  Director  concludes  that  the 
applicant  has  not  met  the  statutory 
requirement  of  demonstrating  that  the 
drug  can  be  used  safely  over-the-counter 
for  the  proposed  use. 

DATES:  A  written  appearance  requesting 
a  hearing  by  Ootobw  19, 1981;  data  and 
analysis  on  which  a  request  for  hearing 
relies  by  November  17, 1981. 

ADDRESS:  Written  appewances,  data, 
and  analysis  to  the  Dockets 
Management  Branch  (fcHinerly  the 
Hearing  Clerk’s  office)  (FB'A-SOS),  Food 
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£md  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20657. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  }.  Frappaolo,  Bureau  of  Veterinary 
Medicine  (HFV-232],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-446-4940. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Director  of  the  Bureau  of 
Veterinary  Medicine  (the  Director)  is 
providing  an  opportimity  for  hearing  to 
Philips  Roxane,  Inc.,  on  a  refusal  to 
approve  a  supplement  to  a  new  animal 
dnig  application  (NADA  99^169)  for 
oxytocin  injection.  The  supplement 
requests  approval  for  the  OTC 
marketing  of  oxytocin  injection  labeled 
for  use  in  sows,  after  farrowing,  for  milk 
letdown.  The  drug  is  currently  approved 
as  a  prescription  drug  for  several 
indications,  including  milk  letdown.  The 
grounds  for  refusing  to  approve  the 
supplement  are: 

1.  The  application  does  not  include 
adequate  tests  by  all  methods 
reasonably  applicable  to  show  whether 
or  not  the  drug  is  safe  for  use  under  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  proposed  labeling,  i.e., 
the  applicant  has  not  shown  that  the 
drug  can  be  used  safely  if  it  is  not  used 
by  or  on  the  order  of  a  licensed 
veterinarian,  for  the  proposed 
conditions  of  use,  pursuant  to  section 
512(dKl)(A)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act]  (21  U.S.C. 
360b(d](l](A)).  The  applicant  has  not 
shown  that  die  conditions  of  use 
prescribed,  recommended  or  suggested 
in  the  proposed  labeling  are  reasonably 
certain  to  be  followed  in  practice,  as 
required  by  section  512(d)(2)(D)  (21 
U.S.C.  360b(d)(2)(D)): 

2.  On  the  basis  of  the  information 
submitted  and  other  information,  there 
is  insufficient  information  to  determine 
whether  the  drug  is  safe  for  use  under 
the  proposed  conditions  of  use  pursuant 
to  section  512(d)(l)(D]  of  the  act  (21 
U.S.C.  360b(d)(l)(D]):  and 

3.  As  a  result,  Ae  proposed  labeling 
does  not  and  caimot  bear  adequate 
directions  for  use  as  required  by  section 
502(f)(1)  of  the  act  (21  U.S.C.  352(f)(1)) 
and  cannot  be  exempted  from  the 
requirement  of  bearing  adequate 
directions  for  use  under  21  CFR  201.105. 

II.  The  Drug 

A.  Deacription  of  the  Drug.  Oxytocin 
is  produced  m  the  hypothalamus  and 
stored  in  and  released  from  the  posterior 
lobe  of  the  pituitary  gland.  When 
released,  the  hormone  causes  two 
distinct  reactions:  uterine  contractions 
(oxytocic  action)  and  milk  letdown  due 


to  myoepithelium  contraction  of  the 
mammary  gland  (galactagogue  effect). 
Natural  oxytocin  is  prepared  frnm 
slaughterhouse  material;  however, 
synthesized  oxytocin  is  commercially 
available  and  is  physiologically  and 
chemically  identical  to  natural  oxytocin. 

The  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
reviewed  oxytocin  injection  for 
veterinary  use  as  part  of  the  Drug 
Efrectiveness  Study  Implementation 
(DESI)  review.  The  FDA  announced  the 
DESI  findings  in  the  Federal  Register  of 
February  13, 1969  (34  FR  2146).  In  that 
notice,  the  agency  published  suggested 
labeling  and  invited  sponsors  to  submit 
revised  labeling  to  limit  the  claims,  and 
state  the  conditions  of  use,  as  follows: 

Actions 

Oxytocin  is  a  honnone  of  the  posterior 
pituitary  with  pronounced  uterine-contracting 
and  milk-releasing  action. 

Indications 

Oxytocin  may  be  used  as  a  uterine 
contractor  to  precipitate  and  accelerate 
normal  parturition  and  postpartum 
evacuation  of  uterine  debris.  In  surgery  it 
may  be  used  postoperatively  following 
cesarean  section  to  facilitate  involution  and 
resistance  to  the  large  inflow  of  blood.  It  will 
contract  smooth  muscle  cells  of  the  mammary 
gland  for  milk  letdown  if  the  udder  is  in 
proper  physiological  state. 


Dosage  and  Administration  (Intravenous, 
Intranniscular  of  Subcutaneous) 


U.S.P.  units 

For  obstetrical  use: 

Horses  and  cows _ 

.  100  (S  mL). 

Sows  and  ewes . . 

.  30-50  (IVk  to  2HmU. 

Dogs. . . . 

..  5-30  (W  to  tk  ml). 

Cats- . . 

..  5-10  (Vr  to  VimL). 

For  milk  letdown: 

Cows _  . 

..  10-20  (Vk  to  1  mL). 

Sows _ _ 

..  5-20  (V4  to  1  mL). 

Contraindication 

Do  not  use  in  dystocia  due  to  abnormal 
presentation  of  fetus  until  correction  is 
accomplished. 

Precautions 

For  prepartum  usage,  fuU  relaxation  of  the 
cervix  should  be  accomplished  either 
naturally  or  by  the  administration  of  estrogen 
prior  to  oxytocin  therapy. 

Caution:  Federal  law  restricts  this  drug  to 
sale  *  by  or  on  the  order  of  a  licensed 
veterinarian. 

The  FDA  adoption  of  the  DESI  review 
for  oxytocin  is  reflected  in  21  CFR 
522.1680. 

B.  Philips  Roxane’s  Application  and 
Supplement.  Philips  Roxane.  Inc., 
sulmiitted  a  new  animal  drug 
application  (NADA  99-169)  for  oxytocin 


'  "Sale"  in  die  prescrIpHon  legend  was 
subsequently  changed  to  "use”  by  FDA. 


injection  (Anchor  Veterinary  Oxytocin 
Injection)  under  the  provisions  of  the 
DESI  program.  The  agency  approved  the 
NADA  in  the  Federal  Register  of  June  16, 
1976  (41  FR  24347).  The  approved 
product  contains  20  U.S.P.  units  of 
oxytocin  in  each  milliliter  and  is  labeled 
for  use  in  horses,  cows,  swine,  sheep, 
dogs,  mid  cats.  It  is  indicated  as  a 
uterine  contractor  to  precipitate  and 
accelerate  normal  parturition  and 
postpartum  evacuation  of  uterine  debris, 
and  to  facilitate  involution  and 
resistance  to  the  large  inflow  of  blood 
following  cesarean  section.  It  is  also 
labeled  for  use  to  contract  smooth 
muscle  cells  of  the  mammary  gland  for 
milk  letdown  if  the  udder  is  in  a  proper 
physiological  state.  Hie  drug  is 
restricted  to  use  by  or  on  the  order  of  a 
licensed  veterinarian.  Section  522.1680 
Oxytocin  injection  (21  CFR  522.1680) 
was  amended  to  reflect  the  approval. 

On  September  22, 1978  Philips  Roxane 
submitted  a  supplement  to  NADA  99- 
169  requesting  approval  for  the  OTC 
marketing  of  oxytocin  injection  when 
labeled  solely  for  use  in  sows  after 
farrowing  for  mill'  letdown.  The 
supplement,  and  an  addendum, 
contained  Hiilips  Roxane’s  analysis  and 
argument  in  support  of  its  position  that 
complete  directions  for  safe  use  by  the 
layman  can  be  written,  and  that  the  use 
ef  oxytocin  for  milk  letdown  in  sows 
after  farrowing  meets  the  Food  and  Drug 
Administration  (FDA)  criteria  for  a  non¬ 
prescription  drug.  The  firm  also 
concluded  that  the  non-prescription 
mariceting  of  oxytocin  for  milk  letdown 
after  farrowing  would  be  beneficial  to 
the  swine  producer  by  making  the  drug 
more  readily  available,  especially  in 
those  areas  where  veterinarians  are  not 
easily  accessible. 

in.  Statutory  Requirements 

The  basis  for  determining  whether  a 
drug  can  be  labeled  for  over-the-counter 
use  rests  in  sections  512  and  502(f)(1)  of 
the  act.  The  sponsor  has  the  burden  of 
showing  that  the  drug  meets  the 
statutory  requirements.  (See  the 
Commissioner’s  decision  on  Benylin  (44 
FR  51512,  51526, 51536;  August  31. 1979).) 

A.  Section  512.  Section  512  provides 
authority  for  requiriitg  that  new  animal 
drugs  be  restricted  to  use  under 
professional  supervision  and  establishes 
bases  for  determining  whether  a  drug 
should  be  so  restrict^ 

Section  512(dKlHA)  requires  that  a 
drug  be  shown  to  be  “safe  for  use  under 
the  conditions  presalbed,  recommended 
or  suggested  in  the  proposed  labeling 
thereof.”  Moreover,  se^on  512(d)(2) 
spedficaBy  articulates  factors  Aat  are 
to  be  considered  in  determining  whether 
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a  new  animal  drug  will  be  safe  under  its 
proposed  conditions  of  use.  Among  the 
enumerated  factors  is  the  following:  “(D) 
whether  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling  are  reasonably 
certain  to  be  followed  in  practice  *  *  *” 
Also,  section  512(d)(l]P)  requires  the 
Secretary  to  refuse  approval  of  an 
application  if,  based  on  the  information 
submitted  by  the  sponsor,  or  any  other 
information  before  him,  he  has 
insufficient  information  to  determine 
whether  the  drug  is  safe  imder  the 
proposed  conditions  of  use. 

Supporting  evidence  of  the  agency’s 
authority  is  found  in  section  512(i)  of  the 
act,  which  requires  the  agency  to 
publish  as  a  regulation  a  notice  of 
approval  for  a  new  animal  drug 
application.  The  regulation  is  to  include, 
among  other  things.  “*  *  *  the 
conditions  and  indications  of  use  *  *  * 
and  such  other  information  *  *  *  as  the 
Secretary  deems  necessary  to  assure  the 
safe  and  effective  use  *  *  of  the  drug. 
Thus,  the  Bureau  of  Veterinary  Medicine 
may  limit  approval  of  a  new  animal  drug 
to  the  precise  conditions  for  which  it  has 
been  shown  to  be  safe  and  effective. 

This  includes  appropriate  restrictions  on 
distribution  and  use. 

The  implementing  regulations,  which 
detail  the  requirements  for  evidence  that 
must  be  submitted  to  demonstrate  that  a 
drug  is  safe  and  effective  under  section 
512,  require  the  appDcant  to  submit  data 
showing  that  the  new  animal  drug  will 
be  safe  and  effective  for  the  proposed 
conditions  of  use.  (See  21 CFR 
514.1(b)(6)  and  514.111.  See  also  21 CFR 
514.1(b)(3)  (iii)  and  (iv),  which  establish 
speciffc  requirements  for  veterinary 
prescription  drugs.) 

B.  Section  502.  Dinigs  approved  under 
section  512  must  also  meet  the 
“adequate  directions  for  use" 
requirement  of  section  502(f)(1)  unless 
exempted  under  21  CFR  201.105(c)(2). 
That  CFR  section  exempts  veterinary 
prescription  drugs  subject  to  section  512 
from  “adequate  direction  for  use," 
provided  that  the  labeling  is  that 
authorized  by  the  approved  NADA. 

Section  502(f)(1)  of  the  act  deems  a 
drug  to  be  misbranded  unless  its 
labeling  bears  adequate  directions  for 
use.  Adequate  directions  for  use  means 
directions  under  whidi  tiie  layman  can 
use  a  drug  safely  and  for  the  purposes 
for  which  it  is  intended  (21  CIR  201.5). 
When  adequate  directions  for  use  of  a 
drug  are  not  necessary  for  the  protection 
of  ^e  public  health,  section  502(f)(1)  of 
the  act  permits  the  Secretary  to 
promul^te  regulations  exempting  the 
dr^  from  this  requirement. 

Ine  regulation,  21  CFR  201.105, 
exempts  veterinary  drugs  from  the 


adequate  directions  for  use  provision  if 
such  directions  caimot  be  written 
because  of  the  drugs’  toxicity,  method  of 
use. 'or  other  potential  for  harmful  effect. 
The  exemption  is  conditioned  on  certain 
distribution  and  labeling  requirements. 
The  Sixth  Circuit  Court  of  Appeals  has 
upheld  the  regulation  in  United  States  v. 
Colahan,  635  F.2d  564  (6th  Cir.  1960). 

C.  Criteria  Developed  by  the  Bureau 
of  Veterinary  Medicine.  In  its 
implementation  of  the  statute  and 
relations,  the  Bureau  of  Veterinary 
Medicine  has  in  the  past  considered  the 
foliowing  factors  in  determining  whether 
a  drug  can  be  distributed  OTC: 

1.  Criticalness  of  dosage  (margin  of 
safety  of  the  drug  to  the  target  animal); 

2.  Accuracy  of  diagnosis  required: 

3.  Seriousness  of  side  effects 
associated  with  the  drug; 

4.  Route  of  administration 
(intervertebral  intra-articular,  etc.):  and 

5.  Human  safety  hazards 
(communicable  disease  treatment  such 
as  scabies,  rabies,  blood  parasites,  etc.). 

Hie  foregoing  criteria  were  operative 
at  the  time  Miilips  Roxane  filed  its 
supplemental  application.  The  Bureau  of 
Veterinary  Medicine  has  recently 
reorganized  and  elaborated  on  the 
criteria,  and  has  published  them  in  BVM 
Guide  1240.2220.  “Classification  of  OTC 
and  Rx  Drugs."  of  die  BVM  Policy  and 
Procedures  Manual.  The  areas  to  be 
considered  in  deciding  whether 
adequate  directions  for  lay  use  can  be 
written  for  an  animal  drug  product  are 
stated  in  the  ^de  as  follows: 

1.  Safety  of  the  drug  to  the  target 
animal.  This  includes  (among  oAer 
factors)  margin  of  safety,  anticipated 
number  of  adverse  reactions  when  the 
product  is  used,  and  the  ability  of 
la3mien  to  distinguish  expected  side 
effects. 

2.  Safety  to  man.  This  area  includes 
consideration  of  whether  misue  could 
mask  a  disease  communicable  to  man  or 
cause  changes  in  characteristics  of  such 
diseases,  whether  directions  for  use  are 
reasonably  certain  to  be  followed  in 
practice,  and  a  number  of  other  factors. 

3.  Accuracy  of  diagnosis.  This 
involves,  among  other  things, 
consideration  of  whether  diagnosis  of 
the  condition  is  difficult  and  possibly 
easily  confused  with  other  conditions, 
and  whether  it  is  necessary  that  the 
signs  of  the  disease  be  followed  closely 
to  determine  need  for  adjustment  of 
treatment. 

4.  The  drug  itself  Included  are 
considerations  such  as  potential  for 
misuse  in  man  or  in  animals  other  than 
the  labeled  species,  and  difficulty  of 
administration  by  tiie  labeled  route(s)  of 
administration  (intravenous,  stomach 
tube,  etc.). 


A  copy  of  the  BVM  Guide  1240.2220  is 
being  provided  to  the  sponsor.  The 
Director  concludes  that  the  denial  of  the 
supplemental  NADA  is  correct  whether 
measured  by  the  original  or  the  restated 
criteria. 

IV.  Bureau’s  Evaluation  of  the  Drug 

The  basis  for  the  classification  of 
oxytocin  as  a  prescription  drug  is  as 
follows:  Oxytocin  is  an  extremely  potent 
hormone  which,  when  injected, 
stimulates  both  the  uterus  and  the 
mammary  gland.  The  drug  is  used  to 
initiate  parturition  (birth),  hasten 
completion  of  partiudtion  once  it  has 
started,  remove  post-partum  uterine 
debris,  facilitate  recovery  from  cesarean 
section,  and  stimulate  milk  letdown. 

Oxytocin  causes  powerful  uterine 
contractions.  If  the  drug  is  to  be  used  as 
an  aid  to  the  initiation  of  parturition, 
dilation  of  the  cervix  must  be  confirmed 
prior  to  its  administration.  Moreover, 
oxytocin  should  not  be  used  during 
parturition  if  there  is  a  uterine  blockage 
due  to  fetal  malpresentation  (dystocia). 
The  result  in  eitiier  instance  could  be 
uterine  rupture  and  severe  harm  or  even 
death  to  the  mother  as  well  as  the 
unborn  fetus.  Oxytocin  should  not  be 
used  for  milk  letdown,  therefore,  until 
completion  of  parturition  (or  absence  of 
dystocia)  is  confirmed. 

Furthermore,  the  lack  of  milk  release 
may  be  due  to  mastitis-metritis- 
agalactia  (MMA).  Mastitis-metritis- 
agalactia  is  a  common  term  applied  to  a 
heterogenous  disease  complex 
associated  with  lactation  failure. 
However,  mastitis-metritis-agalactia  is 
an  apparent  interplay  among  any  of 
approximately  30  pr^sposing  factors 
(e.g.,  infection,  management  and 
nutritional  deficiencies,  endocrine 
imbalances).  Oxytocin  is  ineffective 
when  used  as  the  only  treatment  in 
these  cases.  Furthermore,  its 
administration  without  proper 
adjunctive  therapy  (e.g.,  additional  use 
of  an  antibacterial  agent  if  there  is  a 
mastitis  infection)  will  only  delay 
effective  treatment,  resulting  in 
prolonged  illness  and  suffering  for  both 
the  mother  and  the  newborn. 

The  safe  use  of  oxytocin  may. 
therefore,  require  an  obstetrical 
examination  performed  either  by.  or 
under  the  direction  of  a  veterinarian.  In 
swine,  for  instance,  because  of  variable 
numbers  of  piglets  bom,  it  is  difficult  to 
determine  when  farrowing  is  complete 
and  not  simply  interrupted  by  a 
malpresentation  of  an  unborn  fetus. 
Correction  of  the  position  or 
presentation  of  the  unborn  fetus,  or 
surgical  intervention  by  cesarean 
section,  may  be  necessary.  Also,  the 
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cause  of  mastitis-metritis-agalactia  is 
difficult  to  diagnose,  and  may  require 
veterinary  intervention.  The  existence  of 
a  veterianian-client  relationship  is  a 
precondition  for  safe  use  of  oxytocin  in 
the  foregoing  circumstances. 

The  various  uses  of  oxytocin,  in 
addition  to  milk  letdown,  are  .well- 
known  to  swine  producers.  These  uses 
€ire  also  known  among  the  producers  of 
other  animal  species.  In  addition, 
oxytocin  is  approved  as  a  human  drug 
for  induction  of  labor.  *  stimulation  or 
reinforcement  of  labor;  adjunctive 
therapy  in  the  management  of 
incomplete  or  inevitable  abortion;  and 
for  several  post-partum  indications. 

Thus,  the  approval  for  OTC  sale  for  a 
single  use  in  one  animal  species  raises 
questions  as  to  the  possible  diversion  to 
unapproved  uses  in  the  same  and  othn 
species  including  man. 

I^iilips  Roxane’s  application  must  be 
evaluated  in  light  of  the  foregoing 
analysis,  because  the  firm  has  the 
biuden  of  showing  that  the  proposed 
OTC  use  is  safe. 

V.  Analysis  of  tiie  September  22, 1978 
Supplement  to  NADA  99-169 

The  firm  presented  the  following 
documents  in  support  of  its  application: 

1.  A  r^ort  of  die  panel  at  me 
Colloquinm  on  Bovine  Mastitis  {Journal 
of  the  American  Veterinary  Medical 
Association  170:626-632. 1977). 

I4ulip8  Roxane  noted  that  the  report 
states  that  “the  FDC  Act  requires  that 
drugs  approved  for  interstate  marketing 
must  be  £dlowed  to  be  sold  to  laymen 
unless  adequate  directions  for  lay  use 
oeraiot  be  written,  or  if  a  potentially 
harmful  effect  can  be  associated  with 
use  by  non-professionSl  persons.” 

The  Director  Of  the  Bureau  of 
Veterinary  Medicine  agrees  with  the 
statement.  The  statement,  however,  begs 
the  question  as  to  whether  adequate 
directions  can  be  written  for  lay  use  for 
the  indication  proposed  by  the  firm  for 
the  drug  oxytocin. 

2.  A  letter  firom  BVM  outlining  the 
criteria  it  uses  to  determine  the 
prescription  or  OTC  status  of  a  drug  (see 
previous  discussion). 

The  firm  responded  to  the  criteria  as 
follows: 

a.  Criticalness  of  dosage  (margin  of 
safety  of  the  drug  to  the  target  animal). 
Philips  Roxane  referred  to  the  approved 
dosage  for  milk  letdown  in  sows  (5-20 
USP  units)  and  stated  that  the  400 
percent  spread  was  evidence  of  the 
noncriticai  dosage  for  the  drug.  The  firm 


’Labeling  for  the  drug  bears  a  notice  stating  that 
oxytocin  is  indicated  for  the  medical  rather  than 
elective  induction  of  labor  available  data  are 
inadequate  to  define  the  benefits-to-risk 
considerations  for  use  in  elective  abortions. 


also  mentioned  a  study  (discussed 
below)  in  which  32  postparturient  sows 
were  injected  with  60  USP  units  of 
oxytocin  and  observed  for  7  days  with 
no  unfavorable  reactions  in  sows  or 
baby  pigs. 

The  Director  agrees  that  FDA  has 
approved  a  wide  range  in  the  dosage  of 
oxytocin  for  milk  letdown  in  sows. 
However,  there  is  evidence  (discussed 
below)  that  dosages  under  20  USP  units 
cause  uterine  contractions.  The  study 
dted  by  the  firm  did  not  establish  a 
dosage  that  is  effective  in  stimulating 
milk  letdown,  and  that  does  not  also 
stimulate  the  musculature  of  the  uterus. 
Therefore,  while  the  precise  dosage  of 
oxytocin  is  not  critical  with  reg6u*d  to  its 
effectiveness  for  milk  letdown,  it  is 
critical  with  regard  to  its  safe  use  in 
parturient  sows. 

b.  Accurancy  of  diagnosis  required. 
Philips  Roxane  stated  that  milk  letdown 
in  sows  after  farrowing  is  a  condition 
that  is  well  understood  by  the  swine 
producer. 

Although  the  Director  agrees  that  the 
swine  producer  understands  the  need 
for  milk  letdown,  he  does  not  agree  with 
the  implications  of  the  sponsor’s 
statement.  Because  of  the  difficulty  of 
diagnosing  dystocia  and  mastitis- 
metritisagalactia,  the  average  producer 
is  not  capable,  without  professional 
assistance,  of  using  the  drug  without 
risking  occurrence  of  he  problems 
described  elsewhere  in  this  notice. 

c.  Seriousness  of  side  effects 
associated  with  the  drug.  Philips  Roxane 
referred  to  its  60  USP  unit  dosage  study 
in  sows,  which  showed  no  side  effects, 
and  a  literatiue  search  conducted  by  Dr. 
E.  Murl  Bailey.  Jr.,  of  Texas  A&M 
University.  Ilie  firm  also  stated  that  its 
field  survey  of  swine  raisers,  and  BVM’s 
survey  of  reported  adverse  reactions, 
revealed  no  problems. 

The  Director  finds  that  the  Philips 
Roxane  study  .was  conducted  under  the 
supervision  of  a  veterinarian  and  that 
the  sows  had  completed  farrovring 
before  oxytocin  was  used.  In  addition. 
Dr.  Bailey  has  advised  the  Bureau  that 
he  did  not  conduct  an  extensive 
literatiue  search,  but  rather  only  a  brief 
review  of  standard  references  in 
response  to  a  telephone  inquiry  from  the 
firm.  Furthermore,  although  Dr.  Bailey 
stated  that  he  was  not  aware  of  adverse 
reactions,  he  also  stated  that  oxytocin  is 
contraindicated  in  the  presence  of 
dystocia  due  to  abnormal  presentation 
of  the  fetus.  BVM  agrees  that  its  files 
contain  reports  of  only  a  few  adverse 
reactions,  and  that  the  firm’s  field  study 
did  not  reveal  any  adverse  findings. 
However,  these  observations  only 
support  the  safe  use  of  oxytocin  as  it  is 


currently  marketed  (i.e..  as  a 
prescription  drug). 

The  firm  has  not  established, 
therefore,  that  there  are  no  serious  side 
effects  associated  with  the  OTC  use  of 
oxytocin  in  swine. 

d.  Route  of  administration.  Philips 
Roxane  submitted  references  indicating 
the  drug  is  effective  by  intravenous, 
intramuscular,  or  subcutaneous  routes. 

The  Director  agrees  that  oxytocin  is 
effective  when  administered  by 
intravenous,  intramuscular,  or 
subcutaneous  routes.  He  notes, 
however,  that  drugs  cannot  be 
administered  safely  by  the  laymim  if 
they  are  to  be  administered 
intravenously  to  swine. 

e.  Human  safety  hazard.  I^iilips 
Roxane  stated  that  because  oxytocin  is 
not  a  controlled  substance  in  human 
medicine  the  drug  is  not  recognized  as 
subject  to  social  abuse. 

The  Bureau  agrees  that  oxytocin  is  not 
a  “controlled  substance”  (e.g.,  narcotic, 
amphetamine,  barbiturate,  hallucinogen, 
etc.)  subject  to  the  Controlled 
Substances  Act  (84  Stat  1242;  21  U.S.C. 
801)).  However,  the  distribution  of 
oxytocin  for  htunan  medicine  is  also 
restricted  in  that  it  may  only  be 
dispensed  for  use  by  prescription.  The 
firm  did  not  submit  any  evidmice  to 
show  that  oxytocin  would  not  be 
diverted  to  human  use  if  it  were  sold 
OTC. 

3.  A  Philips  Roxane  study  titled 
“Evaluation  of  the  Intrarausoular 
Injection  of  3  ml  (60  units)  of  Veterinary 
Oxytocin  Injection,  USP.  Double  USP 
Potency,  Into  Sows.”  Thirty-two  sows 
were  given  three  times  the  maximum 
recommended  dose  for  milk  letdown  (3 
mL  or  60  units)  of  oxytocin  cm  the  day  of 
farrowing,  but  after  completion  of 
farrowing,  were  observed  for  adverse 
effects  for  a  minimum  of  7  days.  No 
adverse  effects  were  foimd. 

The  Director  agrees  that  oxytrocin  has 
a  wide  meugin  of  safety  when  given  to 
sows  that  have  in  fact  completed 
farrowing  and  are  suffering  from 
uncomplicated  agalactia.  However,  if 
milk  letdown  is  due  to  mastitis-metritis- 
agalactia.  use  of  oxytocin  alone  could  be 
unsafe  because  it  would  prevent 
necessary  adjunctive  therapy.  This 
study  was  done  under  veterinary 
supervision  and,  therefore,  does  not 
prove  that  adequate  directions  can  be 
written  for  safe  OTC  use  but  reinforces 
the  fact  that  veterinary  supervision  is 
preferable. 

4.  A  literature  review  by  Dr.  E.  Murl 
Bailey.  Jr.,  and  field  use  survey  for 
possible  side  effects  associated  with 
oxytocin  administration  is  sows  for  milk 
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letdown.  These  submissions  have  been 
discussed  above. 

5.  An  article  entitled  “Some 
Observations  on  the  Use  of  Synthetic 
Oxytocin  in  Sows”  by  Straub  and  Gutte 
{Journal  of  the  American  Veteriynary 
Medical  Association,  pp.  171-174, 

August  1, 1959).' A  3-year-old  sow  that 
had  farrowed  her  fifth  litter  without 
assistance  was  used  to  show  the  efiect 
of  synthetic  oxytocin  on  the  uterus  30 
hours  postpartum.  Prior  to 
administration,  the  uterus,  exposed  by 
laparotomy,  was  flaccid  and  dark  red. 
Three  minutes  after  an  intravenous 
injection  of  5  units  of  oxytocin,  the 
uterus  was  strongly  contracted  and 
ischemic. 

The  experiment  indicates  the 
dramatic  effect  of  even  a  relatively 
small  dose  (at  the  bottom  of  the  range 
recommended  for  milk  letdown]  of 
oxytocin  on  the  uterus  of  a  recently 
farrowed  sow.  It  lends  support  to  ^e 
Bureau's  position  that  the  applicant  has 
not  demonstrated  that  there  is  a  dosage 
at  which  oxytocin  can  be  used  for  milk 
letdown  but  which  would  not  cause 
uterine  contraction. 

6.  An  article  on  the  use  of  oxytocin  in 
sows  that  appeared  in  the  National  Hog 
Farmer  Quly  15, 1978). 

In  answer  to  swine  producer's 
questions  regarding  the  use  of  oxytocin, 
^  E.  HaU,  D.V.M.  of  the  University  of 
Wisconsin  stated  that  oxytocin  is 
rapidly  destroyed  in  the  sow  and  its 
effect  lasts  only  a  few  minutes;  that 
using  oxytocin  at  2  to  4  hour  intervals  is 
not  known  to  cause  internal  stress;  that 
oxytocin  should  be  used  only  when  the 
cervix  is  dilated:  that  he  was  unware  of 
any  case  in  which  major  blood  vessels 
were  ruptured  by  the  use  of  oxytocin; 
that  repeated  injections  do  not  cause 
addition  or  dependence  in  further 
farrowings;  and  that  the  labeled  dosage 
for  milk  letdown  was  5-20  units,  and  to 
contract  the  uterus.  30-50  units. 

The  Director  does  not  disagree  with 
the  statements  made  in  this  article, 
except  to  the  extent  that  it  implies  that 
uterine  contractions  do  not  occur  when 
less  than  30  units  is  administered.  Also, 
the  Bureau  contends  that  an  obstetrical 
examination  by  a  veterinarian  may  be 
needed  to  assure  that  the  cervis  is 
dilated  and  that  sow  has  finished 
farrowing,  and  that  these  examinations 
must  be  performed  by  or  under  the 
supervision  of  a  licensed  veterinarian. 

7.  An  article  entitled  “Haemodynamic 
Effects  of  Oxytocin  (Syntocinon)  and 
Methyl  Ergometrine  (Methergin)  on  the 
Systemic  and  Pulmonary  Circulations  of 
Pregnant  Anaesthetized  Women"  by 
Secher,  Amsbo  and  Wallin.  [Acta 
Obstetrica  et  Gynecologica 


Scandinavica  [Stockholm)  57: 97-103, 
1978). 

The  sponsor  submitted  the  study  in 
general  support  of  the  safety  of  the 
drugs. 

The  Director  concludes  that  the 
haemodynamic  (blood  pressure)  effect 
of  oxytocin  on  the  post-parturient  uterus 
of  sows  do  not  generally  cause  concern 
at  the  dosage  levels  proposed.  However, 
this  fact  has  no  bearing  on  the  issues 
posed  by  the  supplemental  application. 

8.  A  telephone  survey  of  the  use  of 
oxytocin  by  swine  raisers  for  milk 
letdown  in  sows.  The  survey  was 
conducted  by  Doane  Agriculture 
Service,  Inc.,  St.  Louis,  Missouri.  The 
firm  contacted  96  swine  producers  in  22 
of  the  major  hog  producing  states.  The 
survey  covered  use  of  oxytocin  by  the 
swine  raiser  or  an  assistant. 

Philips  Roxane  stated  that  the  survey 
showed  that  (1)  the  swine  raiser 
determined  the  need  for  oxytocin  for 
milk  letdown  80  percent  of  the  time;  (2) 
the  swine  raiser  administered  the 
oxytocin  93  percent  of  the  time;  (3)  a 
veterianarian  observed  the  animals 
prior  to  the  use  of  oxytocin  only  7 
percent  of  the  time;  and  (4)  the  swine 
owner  determined  the  dosage  from  the 
label  instructions  or  firom  past 
experience  52  percent  of  the  time  (47 
percent  relied  to  some  degree  on  the 
veterinarian):  and  that  problems 
developed  fium  the  use  of  oxytocin  only 
2  percent  of  the  time. 

The  validity  of  the  conclusions  drawn 
fi'om  any  survey  depends  on  whether 
the  surveyed  group  is  a  microcosm  of 
the  total  population.  The  description  of 
the  survey  design  provided  no  indication 
that  the  persons  interviewed  were 
selected  in  a  manner  which  would 
assure  that  thev  represented  a 
statistically  vaUd  sample  of  all  swine 
raisers  using  oxytocin.  Additionally,  the 
introductory  telephone  statement  read 
by  the  interviewer  was  leading.  In 
particular,  the  sentence  “Ope  of  our 
client  companies  is  interested  in  getting 
an  over-thp-counter  clearance  for 
oxytocin"  may  have  influenced  the 
responses  to  some  of  the  questions.  It  is 
a  common  failing  in  a  questionnaire  type 
survey  for  an  interviewee  to  guess  at  the 
preferred  response  based  on 
introductory  remarics  made  by  the 
interviewer,  and  to  respond  in  the 
preferred  marmer. 

Also,  34  of  the  96  swine  raisers 
interviewed  voluntered  that  they  use 
oxytocin  for  purposes  in  addition  to  milk 
letdovm,  sucm  as  to  induce  farrowing, 
lesson  infection,  and  eliminate  uterine 
debris  after  fam)wing. 

The  Director  concludes  that  even  if 
the  survey  had  been  conducted  in  a 
valid  manner  and  there  were  in  fact  no 


adverse  effects,  its  results  do  not  prove 
that  the  drug  can  be  used  safely  OTC. 
The  Bureau  does  not  contend  that  a 
verterinarian  must  be  present  in  all 
instances  at  the  time  the  drug  is 
administered.  What  is  significant  is  the 
existence  of  a  veterinarian-client 
relationship  through  which  the 
veterinarian  has  previously  determined 
the  herd  history,  the  conditions  on  the 
farm  and  the  management  skill  of  the 
operator.  The  survey  did  not  provide 
any  informaton  that  would  allow 
analyses  of  the  veterinarian-client 
relationship.  Also,  the  extensive  use  for 
other  purposes,  shown  by  the  survey,  is 
likely  to  increase  if  the  dnig  is  sold 
OTC. 

9.  Interviews  of  two  academic 
veterinarians  and  two  large  animal 
veterinary  practitioners  on  their  usage 
of  oxytocin  for  milk  letdown  in  gilts  and 
sows.  Sixty  to  ninety-five  percent  of  the 
oxytocin  dispensed  by  these 
veterinarians  is  for  use  in  swine.  The 
inteviewer  found  that  these 
veterinarians  recommend  40-60  USP 
units  of  oxytocin  for  milk  letdown,  and 
that  they  knew  of  no  adverse  effects 
resulting  fi:om  such  use. 

The  Director  believes  that  the  safe  use 
of  oxytocin  as  shown  in  the  survey  is 
directly  related  to  the  professional 
services  rendered  by  veterinarians  for 
the  product  under  its  current 
prescription  status.  Also,  the  use  of 
oxytocin  at  dosage  levels  recommended 
on  the  label  for  indications  requiring 
uterine  contractions  supports  the 
Director's  position  that  complications 
may  occur  when  the  drug  is  used  for 
milk  letdown  and  farrowing  is  not 
complete. 

10.  An  article  entitled  “The  Reactivity 
of  the  Ruminant  Uterus  to  Posterior 
Pituitary  Hormones"  by  Fitzpatrick 
{Journal  of  Comparative  Pathology,  70: 
36-58, 1960). 

The  article  describes  experiments 
evaluating  the  effect  of  intravenous  and 
intramuscular  injections  of  oxytocin  on 
the  uterine  musadature  of  bodi  pregnant 
and  non-pregnant  cows  and  sheep.  The 
experiments  demonstrated  that  the 
cow’s  uterus  is  more  sensitive  to 
oxytocin  towards  the  end  of  pregnancy 
than  in  the  earlier  stages  of  pregnancy. 
Pronounced  responses  to  oxytocin  were 
detected  after  1.0  unit  or  less  was 
administered  toward  the  end  of 
pregnancy,  whereas  this  dose  at  mid¬ 
pregnancy  produced  only  very  feeble 
responses. 

'The  Director  agrees  that  the 
sensitivity  of  the  uterus  to  the  action  of 
oxytocin  is  greatest  at  the  time  of 
parturition.  The  study  dramatizes  the 
increased  sensitivity  of  the  uterus  to  the 
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action  of  even  small  doses  of  oxytocin 
at  the  end  of  pregnancy. 

11.  A  telephone  survey  of  50  swine 
raisers  in  15  states  concerning  the 
economic  and  animal  health  impact  of 
the  prescription  status  of  oxytocin. 

This  telephone  survey  was  conducted 
as  a  supplement  to  the  initial  April  1978 
survey  (see  item  8  above).  The  proposes 
were  to  determine  if  the  swine  raiser 
would  consider  OTC  sales  of  oxytocin 
purchased  through  a  veterinarian. 
Eighty-three  percent  of  the  respondents 
favoring  OTC  status  for  oxytocin  gave 
lower  price  as  the  reason,  while  only  14 
percent  listed  better  product 
availability. 

The  statutory  standards  for 
determining  whether  a  drug  can  be  sold 
OTC  are  set  forth  in  sections  512  and 
502(f)(1)  of  the  act,  as  discussed  above. 
Convenience  and  price  are  not  included 
in  these  standards.  The  Bureau  notes, 
however,  that  the  majority  of  swine 
producing  areas  have  emergency 
veterinary  services,  including 
prescription  dispensing  services, 
available  at  all  hours.  Moreover, 
veterinarians  are  often  willing  to 
dispense  oxytocin  prior  to  the  onset  of 
farrowing,  provided  that  a  veterinarian- 
client  relationship  is  established,  the 
Veterinarian  is  aware  of  the  conditions 
in  the  herd  as  well  as  the  knowledge 
and  experience  of  the  herds  man,  and 
telephone  contact  can  be  made  in  case 
of  emergency.  Therefore,  the  Director 
sees  no  hardship  in  maintaining  the 
distribution  of  this  drug  on  a 
prescription  basis. 

VI.  Conclusion 

A.  Summary  of  Standards  and 
Evidence.  Section  512(d)  of  the  act,  and 
§  514.111  Refusal  to  approve  an 
application  (21  CFR  514.111),  require 
FDA  to  refuse  to  approve  an  NADA  or  a 
supplement  when  the  application  does 
not  include  adequate  tests  by  all 
methods  reasonably  applicable  to  show 
whether  or  not  such  drug  is  safe  for  use 
under  the  conditions  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling  thereof;  or  if  on  the 
basis  of  the  information  submitted  and 
other  information,  there  is  insufficient 
information  to  determine  whether  the 
drug  is  safe  for  use  under  such 
conditions.  In  determining  whether  a 
drug  is  safe  for  use  under  the  conditions 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling,  section 
512(d)(2)(D)  of  the  act  requires  the 
agency  to  consider  whether  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling  are  reasonably 
certain  to  be  followed  in  practice.  These 
statutory  criteria  are  applicable  in  the 


consideration  of  an  application  to  label 
a  drug  for  OTC  distribution.  (See  the 
Benylin  decision,  supra,  44  FR  at  51534 
et  seq.) 

If  a  drug  does  not  bear  adequate 
directions  for  use  by  laymen,  it  is 
misbranded  unless  exempted  under 
provisions  of  21  CFR  201.105,  i.e.,  it  must 
be  labeled  and  distributed  as  a 
prescription  drug. 

Therefore,  Philips  Roxane  must 
establi.sh  that  oxytocin  injection  can  be 
used  safely  by  laymen  for  milk  letdown 
in  sows,  and  that  the  conditions  of  use 
in  the  proposed  labeling  are  reasonably 
certain  to  be  followed  in  practice. 

Philips  Roxane  has  not  submitted  any 
data  to  demonsb'ate  that  oxytocin  at  the 
recommended  dosage  of  5-20  USP  units 
for  milk  letdown  in  sows  after  farrowing 
as  proposed  in  the  labeling  will  not 
a^ect  a  sensitized  uterus.  In  addition, 
the  firm  has  not  provided  sufHcient 
evidence  to  show  that  veterinary 
supervision  is  not  required  in  view  of 
the  complications  that  can  occur,  e.g., 
dystocia  and  mastitis-metritis-agalactia. 

Additionally,  Philips  Roxane  has  not 
submitted  any  data  or  information  to 
establish  that  the  label  directions  (for 
milk  letdown  in  sows  after  farrowing) 
are  reasonably  certain  to  bg  followed  in 
practice  by  swine  producers.  In  fact,  34 
out  of  the  96  swine  raisers  questioned  in 
one  of  the  telephone  surveys  voluntarily 
stated  that  they  were  using  oxytocin  for 
conditions  other  than,  or  in  addition  to, 
milk  letdown.  Thus,  use  for  these 
conditions  may  increase  if  the  drug  is 
sold  OTC.  The  firm  has  not  established 
that  the  drug,  if  used  by  swine  producers 
without  veterinary  supervision,  will  not 
be  used  for  other  purposes. 

Oxytocin  has  been  marketed  for  many 
years  and  its  pharmacological  effects 
are  widely  known.  The  drug  is  labeled 
for  prescription  use  in  species  other  than 
swine,  including  horses,  cows,  sheep, 
dogs,  and  cats.  The  precautions  and 
contraindications  discussed  above  are 
applicable  in  all  these  species.  The 
agency  believes  that  if  oxytocin  were 
available  OTC,  even  though  labeled 
only  for  milk  letdown  in  sows,  it  would 
be  used  in  other  species  with  potentially 
hazardous  consequences.  This  is 
particularly  true  with  respect  to  use  in 
the  canine  and  equine  species.  Again, 
the  firm  has  not  presented  evidence  to 
show  that  the  label  directions  are 
reasonably  likely  to  be  followed  in 
practice. 

Finally,  the  Director  notes  that  while 
there  appears  to  be  difference  of  opinion 
among  the  experts,  there  is  some 
concern  among  knowledgeable 
individuals  about  possible  misuse  of  the 
drug  in  humans  if  it  were  to  be  sold 
OTC  The  Director  believes  that  the 


concern  is  of  a  sufficient  level  so  as  to 
require  the  applicant  to  provide 
evidence  that  harmful  diversion  is  not 
likely  to  occur. 

For  the  foregoing  reasons,  the  Director 
concludes  that  oxytocin  labeled  for  milk 
letdown  in  sows  after  farrowing  for 
OTC  distribution  has  not  been  shown  to 
be  safe  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling. 

B.  ^portunity  for  Hearing. 

Therefore,  the  Director  announces  his 
refusal  to  approve  the  supplement  to 
NADA  99-169  for  the  OTC  marketing  of 
oxytocin  injection  labeled  for  milk 
letdown  in  sows  after  farrowing,  on  the 
grounds  that  the  proposed  use  has  not 
been  shown  to  be  safe  under  section 
512(d)  of  the  act,  and  the  applicant  has 
not  shown  that  adequate  directions  for 
use  can  be  written  as  required  by 
section  502(f)  of  the  act. 

If  the  applicant  or  any  odier  interested 
person  elects  to  avail  itself  (themselves) 
of  an  opportunity  for  a  hearing  pursuant 
to  section  512(c)  of  the  act  (21  U.S.C. 
360b(c))  and  21  CFR  514.200,  the  party 
must  file  with  Dockets  Management 
Branch,  (address  above)  a  written 
appearance  requesting  such  a  hearing 
by  October  19, 1981.  Such  per8on(s) 
must  also  give  reasons  why  approval  of 
the  application  should  not  be  refused, 
and  provide  a  well-organized  and  full- 
factual  analysis  of  the  scientific  and 
other  investigational  data  that  such 
persons  are  prepared  to  prove  by  ■( 

November  17, 1961  in  support  of  their 
oppositicm  to  the  Director’s  refusal  to 
approve. 

The  failure  of  the  applicant  to  file  a 
timely  written  appearance  and  request 
for  hearing  as  required  by  21  CFR 
514.2CX}  constitutes  an  election  not  to 
avail  itself  of  the  opportunity  for  a 
hearing,  and  the  Director  of  the  Bureau 
of  Veterinary  Medicine  will  summarily 
enter  a  fipal  order  refusing  to  approve 
the  application. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  face  showing  that 
there  is  a  genuine  and  substantial  issue 
ef  fact  that  requires  a  hearing.  If  it 
conclusively  appears  fi'om  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  the  hearing 
that  there  is  no  genuine  and  substantial 
issue  of  fact  that  precludes  the  refusal  to 
approve  the  application,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person  who  requests  the  hearing, 
making  findings  and  conclusions, 
denying  a  hearing. 
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All  submissions  pursuant  to  this 
notice  must  be  filed  in  quintuplicate 
with  the  Dockets  Management  Branch. 
Except  for  data  and  information 
prohibited  from  public  disclosure, 
pursuant  to  21  U.S.C.  331(j)  or  18  U.S.C. 
1905,  responses  to  this  notice  and  copies 
of  publication  literature  cited  in  this 
notice  may  be  seen  in  the  Dockets 
Management  Branch,  between  the  hours, 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

If  a  hearing  is  requested  and  is 
justified  by  &e  applicant’s  response  to 
this  notice  of  opportunity  for  hearing, 
the  issues  will  be  defined,  an 
administrative  law  judge  will  be 
assigned,  and  a  written  notice  of  the 
time  and  place  at  which  the  hearing  will 
commence  will  be  issued  as  soon  as 
practicable. 

Any  hearing  on  the  refusal  to  approve 
this  new  animal  drug  application  will  be 
open  to  the  public.  If,  however,  the 
Director  fin^  that  portions  of  the 
application  that  serve  as  a  basis  for 
such  hearing  contain  information 
concerning  data  that  are  entitled  to 
protection  as  a  trade  secret,  that  part  of 
the  hearing  will  not  be  public,  unless 
respondent  so  specifies. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557,  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
order. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  512, 
82  Stat  343-351  (21  U.S.C.  360b))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formerly  5.1;  see  46  FR  26052; 
May  11, 1981)  and  redelegated  to  the 
Director  of  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.84). 

Dated:  September  4, 1981. 

Gerald  B.  Guest, 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

(FR  Doc.  n-27US  Filed  t-W-tti  8:46  am) 
nUJNG  coos  4110-08-H 


IDocketNaeiN-0087] 

Potassium  lodkte  as  a  Thyroid- 
Blocking  Agant  In  Radiation 
Emergency;  Draft  Recommendations 
on  Use 

AQENCV:  Food  and  Drug  Administration. 
ACTION:  Notice:  extension  of  comment 
period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  an 
extension  of  the  comment  period  on  its 
draft  recommendations  about 
administering  potassium  iodide  to  the 


general  public  in  a  radiation  emergency. 
FDA  is  responding  to  requests  from  the 
National  Council  on  Radiation 
Protection  and  Measurements  (NCRP) 
and  the  Chairman,  Enviromnental 
Hazards  Committee  American  Thyroid 
Association. 

date:  Comments  by  October  5, 1981. 
address:  Written  comments  to  the 
Dockets  Management  Branch  (HFA> 

305),  Food  and  Drug  Administration,  Rih. 
4-62, 5600  Fishers  Ltme,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Shleien,  Bureau  of  Radiological 
Health  (HFX-4),  Food  and  Drug 
Administration,  5600  Fishers  Lane 
Rockville,  MD  20857,  ^-443-6220,  or 
Edwin  V.  Dutra,  Jr.,  Bureau  of  Drugs 
(HFD-30),  Food  and  Di^ 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857, 301-443-6490. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  5, 1981  (46  FR 
30199),  FDA  issued  a  notice  announcing 
the  availability  of  (fraft 
recommendations  about  administering 
potassium  iodide  to  die  general  public  in 
a  radiation  emergency.  'The  draft 
recommendations  prepared  by  the 
Bureau  of  Radiolo^cal  Health  and  the 
Bureau  of  Drugs  were  made  available 
for  public  comment  to  provide  FDA  with 
views  to  be  considered  for  incorporation 
into  any  final  recommendations  that  the 
agency  may  develop  on  this  use  of 
potassium  iodide.  'Die  comment  period 
was  to  close  on  September  3, 1981. 

One  purpose  of  tne  draft 
recommendations  is  to  facilitate  a 
national  consensus  on  the  use  of 
potassium  iodide  during  a  radiation 
emergency.  Before  the  date  the  comment 
period  was  to  close,  FDA  received  a 
request  firom  NCRP  for  an  extension  of 
the  comment  period  because  of  the 
complexity  and  fanportance  of  the  issues 
involved  and  because  NCRFs  staff 
would  not  conqilete  its  final  review  of 
its  comments  by  September  3, 1981.  FDA 
also  received  a  request  for  an  extension 
from  the  American  Thyroid  Association 
because  they  would  not  be  able  to 
submit  their  comments  until  September 
25,  following  their  annual  meet^.  FDA 
believes  that  additional  time  for 
preparing  and  submitting  meaningful 
and  carefully  constructed  comments  on 
the  draft  recommendations  is  in  the 
public  interest  Therefore,  FDA  is 
granting  a  30-day  extension  of  the 
comment  period  to  October  5, 1981. 

Interested  persons  may,  on  or  before 
October  5, 1981,  submit  to  the  Dockets 
Management  Brandi  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62, 5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comjments  regarding  the  draft 


recommendations.  Two  copies  of  each 
comment  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be'identified  with  Ae 
docket  number  81N-0087.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  14, 198L 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs 

|FR  Doc.  81-27103  Filed  9-17-81;  8:45  am] 

BILLING  CODE  4110-03-U 


Preamble  Compilation;  Availability 
AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
availability  of  another  volume  and  three 
cumulative  pocket  supplements  of  the 
preamble  compilation.  The  volume 
contains  significant  preambles  of 
published  Federal  Re^ster  documents 
relating  to  Biological  Products 
regulations,  from  March  1936  through 
March  1978.  Hie  three  cumulative 
pocket  supplements  to  the  preamble 
compilation  are  for  published  Federal 
Register  documents  relating  to 
Biological  Products.  Radiological  Health, 
and  Medical  Device  regulations,  from 
April  1978  through  Mar^  1980. 

ADDRESS:  The  volume  relating  to 
Biological  Products  and  die  tJ^e 
cumulative  pocket  supplements  may  be 
purchased  ^m  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lola  Batson,  Federal  Register  Writer’s 
Office  (HFC-11),  Food  and  Drug 
Administration,  5600  Fishers  Lwe, 
Rockville,  MD  20857, 301-443-2994. 
SUPPLEMENTARY  INFORMATION:  The 
preamble  compilation  series  has  been 
structured  around  the  current 
organizational  scheme  for  Food  and 
Drug  Administration  regulations  issued 
under  Chapter  I  of  Tide  21  of  the  Code 
of  Federal  Reguladons.  This  compilation 
is  part  of  a  comprehensive  effort  to 
make  available  to  the  public  and  the 
agency  a  central  source  for  trading,  by 
subject,  the  historical  development  of 
agency  reguladons. 

Each  volume  of  the  preamble 
compilation  will  be  updated  with  an 
annual  cumulative  podcet  supplement. 
’The  agency  will  publish  in  the  Federal 
Register  a  notice  of  availability  for  each 
volume  and  pocket  supplement  as  they 
become  available. 
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The  Biological  Products  volume  and 
the  pocket  supplements  for  Biological 
Products.  Radiologioal  Health,  and 
Medical  Devices  may  be  purchased  for 
the  price  listed  below  firora  the 
Superintendent  of  Documento  (address 
above).  To  order,  refnence  the  GPO 
stock  No.  listed  l^ow. 


Subleot 

GPO  stock  No. 

Price 

BiologiMi  Products  (Mar.  1938 
through  Mw.  1978) - 

017-015-00188-5 

$18.00 

Biological  Products  (Apr-  t978 
through  Mar.  1980) _ 

017-015-00190-3 

400 

RadUo^  Health  (Apr.  1978 
through  Mar.  1980)--.  .. 

017-01500198-2 

4.50 

Medical  Devices  (Apr.  1978 
through  Mar.  1980) _ 

017-01500195-4 

500 

Dated:  September  14, 1981. 
William  F.  Randolpli, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  ai-27192  Filed  9-17-81;  8:45  am) 

BI  LUNG  CODE  4110-03-M 


[Docket  No.  76N-0315;  DESI 8200] 

Revised  Marketing  Requirements  for 
Radioactive  Preparatione  Containing 
Therapeutic  or  Diagnostic  Sodium 
iodide  1-131;  Drugs  for  Human  Use; 
Drug  Study  impiementation;  Foiiowup 
Notice 

agency:  Food  and  Drug  Administration 
(FDA). 

action:  Notice. 

summary:  This  notice  states  the  revised 
marketing  requirements  for  persons  who 
do  not  now  hold  an  approved  new  drug 
application  (NDA)  for  sodium  iodide  I- 
131.  Full  NDA’s  are  now  required  for 
these  drug  products  and  abbreviated 
new  drug  application  (ANDA’s)  will  no 
longer  be  acceptable. 

EFFECnvE  DATE:  September  18, 1981. 
ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  the  DESI  number 
appearing  in  the  heading  of  this  notice 
and  directed  to  the  attention  of  the 
appropriate  office  named  below: 

Ori^al  full  NDA’s  and  supplements 
thereto  (identify  as  such):  Division  of 
Oncology  and  Radiopharmaceutical 
Drug  Products  (HFD-150),  Rm.  17B-45, 
Bureau  of  Drugs,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Requests  for  opinion  of  the 
appicability  of  this  notice  to  a  specific 
product:  Division  of  Drug  Labeling 
Compliance  (HFD-310),  Bureau  of  Drugs, 
Food  and  Dr^  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Other  communications  regarding  this 
notice:  Drug  Efficacy  Study 
Implementation  Prefect  Manager  (HFD- 


501),  Bureau  of  Drugs,  Food  and  Drug 
Administration,  5600  Hshers  Lane. 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  Gerstensang,  Bureau  of  Drugs 
(HFD-32),  Food  and  Drug 
AdministraticMi,  5600  Fi^tf  s  Lane, 
Rockville,  MD  20857, 301-443-8650. 

SUPPLEMENTARY  INFORMATION:  In  file 
DESI  notice  published  in  the  Federal 
Register  of  September  13, 1976  (41  FR 
38800),  for  sodium  iodide  1-131  drug 
products  listed  below,  the  mariceting 
conditions  for  non-NDA  holders  stated 
that  an  ANDA  (21 CFR  314.1(f))  is 
required  from  any  person  who  wishes  to 
market  such  a  dri^  product  and  does 
not  already  have  an  approved  NDA. 

Upon  reevaluation  of  tUs  requirement, 
the  agency  has  determined  that  full 
NDA’s  are  required  for  sodium  iodide  I- 
131  drug  products.  Full  NDA’s  are 
needed  in  order  to  provide  clinical  bio¬ 
distribution  data  tuid  dosimetry  data 
since  in  the  final  product  biologic 
properties  are  affected  by  the  source  of 
the  radionuclide  and  any  associated 
impurities,  the  specifications  for  the 
ra^onuclide,  tmd  the  specifications  for 
the  final  dosage  form.  No  ANDA’s  have 
been  submitted  for  sodium  iodide  1-131 
pursuant  to  the  September  13, 1976 
notice. 

1.  NDA  8-20(i  Sodium  Iodide  1-131  Sterile 
Solution,  Radiocaps-131  Capsules,  Tracervial 
131  Sterile  Solution,  Oriodide-131  Oral 
Solution,  and  Theriodide-131  Capsules,  all 
containing  sodium  iodide  1-131;  marketed  by 
Abbott  Laboratories,  Abbott  Park,  14th  ft 
Sheridan  Rd.,  N.  Chicago,  IL  60064. 

2.  NDA  10-929;  lodotope  Capsules  1-60 
mCi,  6  mQ;  Oral  Solution  5-50  mCi/mL;  and 
Injection  0-1,000  uCi/mL,  30  uCi/bottle,  50 
uCi/bottle,  all  containing  sodium  iodide  1- 
131;  marketed  by  E.  R.  Squibb  ft  Sons,  Inc., 
P.O.  Box  4000,  Princeton,  N]  08540. 

3.  NDA  10-515;  Sodium  Iodide  1-131 
Therapeutic  Solution  3.5-150  mCi/vial; 
marketed  by  Mallinckrodt  Chemical  Works, 
Pharmaceutical  Division,  P.O.  Box  5439,  St 
Louis,  MO  63147. 

4.  NDA  16-517;  Sodium  Iodide  M31 
Capsules  0.75-20  mQ,  15-100  uCi;  marketed 
by  Mallinckrodt  Chemical  Worics. 

The  indications  for  which  these  drug 
products  are  effective  were  aimounced 
in  the  September  13, 1976  notice. 
Marketing  before  approval  of  an  NDA 
will  subject  such  products,  and  those 
persons  who  caused  the  products  to  be 
marketed,  to  regulatory  action. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (secs.  502, 
505,  52  Stat  1050^1053  as  amended  (21 
U.S.C.  352,  355)),  and  under  the  authority 
delegated  to  the  Director  of  the  Bureau 
of  Drugs  (21  CFR  5.70). 


Dated:  September  9. 1981. 

).  Ridiard  CiouL 
Director,  Bureau  of  Drugs. 

Dm.  BI-28S87  FHed  9-17-81;  8:45  am) 
BILLING  CODE 


lOocket  No.  78N-<ttO(k  DES1 10029] 

Tarcortin  Crerni;  WMidrawal  of 
Approval  of  New  Drug  AppUoafion 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  Hie  Food  and  Drug 
Administration  is  withdrawing  approval 
of  the  new  drug  application  (NDA  10- 
029)  for  Tarcoi^  Cream  ermtaining 
hydrocortisone  0.5  percent  and  coal  tar 
extract  5  percent;  Reed  and  Camrick 
Pharmaceuticals,  30  Boright  Ave., 
Kenilworth,  N]  07033.  The  basis  of  the 
withdrawal  is  that  there  is  a  lack  of 
substantial  evidence  that  the  coal  tar 
component  of  the  combination  product 
contributes  to  the  total  effects  daimed. 
The  drug  is  used  topically  in  the 
treatment  of  certain  skin  disorders. 
EFFECTIVE  DATE:  September  28, 1981. 
ADDRESS:  Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
pr^uct  should  be  identified  with  the 
reference  number  DESI  10029  and 
directed  to  the  Division  of  Drug  Labeling 
Compliance  (HFD-310),  Bureau  of  Drugs, 
Food  and  Dr^  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jean  A.  Peeler.  Bureau  of  Drugs  (HFD- 
32),  Food  and  Drug  Administration,  5600 
Fisher  Lane.  Rockville,  MD  20857, 301- 
443-365a 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  of  opportunity  for  hearing 
published  in  the  Federal  Reg^ter  of 
December  9. 1980  (45  FR  81122),  the 
Director  of  the  Bureau  of  Drugs 
proposed  to  issue  an  order  withdrawing 
approval  of  the  new  drug  applications 
for  certain  topical  drug  products 
containing  hydrocortisone  and  coal  tar 
extract.  Ibe  proposed  order  was  based 
on  lack  of  substantial  evidence  that  the 
coal  tar  ingredient  in  the  combinations 
is  effective.  As  the  holder  of  the 
following  new  drug  application  did  not 
request  a  hearing,  approval  of  this 
application  is  now  being  withdrawn. 

NDA  10-029;  Tarcortin  Cream  containing 
hydrocortisone  0.5  percent  and  coal  tar 
extract  5  percent;  Reed  and  Camrick 
Pharmaceuticals,  30  Boright  Ave.,  Kenilworth, 
NJ  07033. 

Any  drug  product  that  is  identical 
related,  or  similar  to  the  drug  product 
named  above  and  that  is  not  the  subject 
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of  an  approved  nevtr  drug  application  is 
covered  by  the  new  drug  application 
reviewed  and  is  subject  to  this  notice  (21 
CFR  310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  wri  je  to 
the  Division  of  Drug  Labeling 
Compliance  (address  given  above). 

The  holder  of  the  new  drug 
application  named  below  has  requested 
a  hearing  concerning  its  drug  products. 
The  request  for  hearing  is  under  review. 

NDA  10-452;  Supertah  H-C  Ointment 
containing  hydrocortisone  0.5  or  1  percent, 
coal  tar  extract  1.25  percent,  and  stearyl 
alcohol  14.8  percent;  die  Purdue  Frederick 
Co.,  50  Washington  St.,  Norwalk,  CT  06856. 

Marketing  of  those  drug  products  for 
which  a  hearing  request  is  under  review 
may  continue  pmiding  a  ruling  on  the 
request 

No  other  person  filed  a  written 
appearance  of  election  as  provided  by 
the  December  9, 1980  notice.  The  failure 
to  file  such  an  appearance  constitutes 
election  by  such  persons  not  to  avail 
themselves  of  the  opporhmity  for  a 
hearing. 

The  Director  of  the  Bureau  of  Drugs, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  505,  52  Stat  1052- 
1053,  as  amended  (21  U.S.C.  355)),  and 
under  the  authority  delegated  to  him  (21 
CFR  5.82)  finds  that  on  the  basis  of  new 
information  before  him  with  respect  to 
the  drug  product  evaluated  together 
with  the  evidence  available  to  him  when 
the  ai^lication  was  approved,  there  is  a 
lade  of  substantial  evidence  that  the 
combination  drug  product  will  have  the 
effect  it  purports  or  is  represented  to 
have  under  the  cemditions  of  use 
prescribed,  reexmunended,  or  suggested 
in  its  labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA  19-029,  and  all 
amendments  and  supplements  applying 
thereto,  is  withdrawn  effective 
September  28, 1981. 

Shipment  in  interstate  commerce  of 
the  above  product  or  of  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
application,  except  for  the  ones 
described  above  diat  may  continue  to  be 
marketed  pending  rulings  on  the  request 
for  a  hearing,  will  then  be  unlawful. 

Dated:  September  9, 1981. 

).  Richard  Grout, 

Director,  Bureau  of  Drugs. 

[FR  Doc.  n-26ae8  Filad  9-17-81:  ■:4S  oml 
BILUNO  CODE  4110-«a-M 


(Docket  No.  81N-0080;  DESI 7337] 

Wyeth  Laboratories;  Opportunity  for 
Hearing  on  Proposal  To  Refuse  To 
Approve  Supplemental  New  Drug 
Application  for  Oral  Combination 
Drugs  Containing  Meperidine 
Hydrochloride  and  Promethazine 
Hydrochloride 

agency:  Food  and  Drug  Administration 
(FDA). 

action:  Notice. ' 

summary:  The  Director  of  the  Bureau  of 
Drugs  proposes  to  refuse  to  approve  a 
supplemental  new  drug  application 
providing  for  Mepergan  Fortis  Capsules 
containing  meperidine  hydrochloride  50 
milligrams  (mg)  and  promethazine 
hydrochloride  25  mg  on  the  ground  that 
the  application  does  not  contain  any 
adequate  and  well-controlled  clinical 
investigations  which  meet  the  efficacy 
requirements  of  the  statute  and 
regulations.  The  drug  is  used  for 
moderate  to  moderately  severe  pain. 
DATES:  Hearing  requests  due  on  or 
before  October  19, 1981.  In  support  of  a 
request,  all  data  and  information  relied 
upon  to  justify  a  hearing  are  due  on  or 
before  November  17, 1981. 
address:  Communications  in  response 
to  this  notice  should  be  identified  with 
the  Docket  number  appearing  in  the 
heading  of  this  notice,  and  addressed  to: 
Dockets  Management  Branch  (HFA- 
305),  Rm.  4-62,  Food  and  Drug 
Ad^nistration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Gerstenzang,  Bureau  of  Drugs 
(HFD-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville  MD  20857,  301-443-3650. 
SUPPimENTARY  MFORMATION:  In  a 
notice  published  in  the  Federal  Re^ster 
of  July  9. 1966  (31 FR  9426),  FDA 
requested  that  each  holder  of  a  new 
dnig  application  that  became  effective 
before  October  10, 1962,  submit  to  FDA 
reports  containing  the  best  data 
available  in  support  of  the  effectiveness 
of  each  such  product  for  the  claimed 
indications.  That  information  was 
needed  to  facilitate  a  determination  by 
FDA,  with  the  assistance  of  the  National 
Academy  of  Sciences-National  Research 
Council  (NAS-NRC),  whether  each 
claim  in  the  labeling  is  supported  by 
substantial  evidence  of  effectiveness,  as 
required  by  the  Drug  Amendments  of 
1962. 

In  response,  Wyeth  Laboratories, 
Division  of  American  Home  Products 
Corp.,  P.O.  Box  8299,  Philadelphia,  PA 
19101  (Wyeth),  holder  of  a  new  drug 
application  (NDA  11-730)  for  Mepergan 
Injection,  also  submitted  data  for  two 


products  that  were  not  the  subject  of  an 
approved  NDA:  Mepergan  Fortis 
Capsules  containing  meperidine 
hydrochloride  50  mg  and  promethazine 
hydrochloride  25  mg  and  Mepergan 
Capsules  containing  meperi^e 
hydrochloride  50  mg  and  promethazine 
hydrochloride  12.5  mg. 

In  a  notice  (DESI  7337)  published  in 
the  Federal  Repster  of  Aprir20, 1972  (37 
FR  7827),  FDA  announced  its  conclusion 
that  the  two  oral  drug  products  are  less 
than  effective  (possibly  effective)  for 
moderate  to  moderately  severe  pain. 

On  September  5, 1972,  in  response  to 
the  April  20, 1972  notice,  Wyeth 
submitted  a  supplement  to  its  approved 
NDA  11-730  (Mepergan  Injection)  to 
provide  for  Mepergan  Fortis  Capsules. 
The  supplement  also  provided  for  a 
modified  statement  of  the  indication.  It 
contained  no  new  studies,  but  consisted 
of  seven  published  reports  of  clinical 
studies  involving  Mepergan  Fortis 
Capsules  that  Wyeth  had  previously 
submitted,  and  a  statistical  reanalysis  of 
the  data  from  those  studies.  In  a  letter 
dated  May  24, 1973,  the  Bureau  of  Drugs 
informed  Wyeth  that  the  supplemental 
application  was  incomplete  to  that  it 
failed  to  contain  full  reports  (rf  adequate 
tests  by  all  methods  reasonably 
applicable  to  show  whether  or  not  the 
di^  is  safe  and  effective  for  use  as 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling.  The  letter 
stated  that  six  of  the  seven  papers 
submitted  were  irrelevant  to  the  issue 
and  the  seventh  (Dr.  Kolodny)  had 
already  been  reviewed  and  found 
inadequate  by  the  NAS-^<1RC  panel  on 
Drugs  for  Relief  of  Pain.  On  May  2, 1980, 
FDA  again  wrote  to  Wyeth  stating  that 
the  mformation  Wyeth  had  submitted 
was  inadequate  arid  therefore  the 
supplemental  application  could  not  be 
approved. 

Wyeth  responded  by  requesting  that 
the  agency  reconsider  its  nonapproval 
action  and  further  claimed  that  the 
proper  indication  for  Mepergan  Fortis, 
the  one  currently  being  used  to  the  drug 
product’s  labeU^,  is  “Affords  sedation 
as  well  as  analgesia  for  moderate  pain 
as  seen  to  postoperative  patients, 
postpartum  patients,  and  to  patients 
with  pain  associated  with 
malignancies.”  Wyeth  further  stated  that 
it  did  not  claim  that  the  promethazine 
ingredient  potentiates  or  enhances  the 
analgesic  effects  of  the  meperidine 
ingredient  to  the  combination  product, 
but  rather  that  Mepergan  Fortis  provides 
the  dual  effects  of  analgesia  (provided 
by  meperidine)  and  sedation  (provided 
by  promethazine)  for  use  when  those 
concurrmit  effects  are  therapeutically 
required.  In  light  of  Wyeth’s  request,  , 
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FDA  has  again  evaluated  the  data 
submitted  consisting  of  seven  articles, 
and  presents  the  following  critique  of 
the  stuides. 

1.  Kolodny,  A.  L.  “Interrelation  of 
Mood  Change  and  Analgesic  Response: 
Analgesic  l^erapy  With  and  Without 
Phenothicoine  Agents,”  Current 
Therapeutic  Research  4:37-43, 1962. 

This  study  compared  the  analgesic 
effects  of  Mepergan  Fords  (meperidine 
and  promethazine),  meperidine  with 
propiomazine,  meperidine  alone,  and  ^ 
placebo.  This  was  a  double-blind, 
randomized  study  on  160  outpatients 
with  moderate  to  severe  pain.  The  only 
response  evaluated  in  the  study  was  the 
analgesic  response.  The  patients  were 
given  the  test  drugs  for  1  to  7  days,  with 
65  percent  receiving  medication  for  6 
days.  The  study  showed  satisfactory 
analgesia  with  all  three  test  drugs  and  a 
positive  placebo  response  in  28  percent 
of  the  40  patients  receiving  the  placebo. 
The  drug  of  choice  was  Mepergan  Fords. 

This  study  cannot  be  used  to 
demonstrate  effecdveness  of  Mepergan 
Fords  for  its  claimed  uses  because  it  did 
not  study  the  populadon  for  which  the 
drug  product  is  Intended  nor  did  it  study 
all  ^  the  claimed  effects  of  the 
combinadon.  (21 CFR  814.111(aK5)(li)]  It 
also  did  not  satisfy  the  requirements  of 
the  oombinadon  (hug  policy  (21  CFR 
300.50).  For  a  study  to  meet  the 
requirements  of  the  combinadon  drug 
policy,  it  must  show  that  each  ingredient 
of  the  combinadon  contributes  to  the 
(daimed  effects  of  the  combinadon  and 
that  the  combinadon  product  provides 
some  benefit  not  obtained  firom  the 
individual  ingredients  used  alone.  With 
respect  to  analgesia,  the  study  shows 
only  that  promethazine  does  not 
contribute  to  the  analgesic  effect  when  it 
was  added  to  meperi^e.  The  study  did 
not  evaluate  the  possible  contribudon  of 
promethazine  to  sedadon.  It  therefore 
fails  to  show  any  contribudon  for  the 
promethazine  component  Apart  fix>m 
the  combinadon  question,  although  the 
study  was  well-designed  for  its  purpose 
(examining  the  role  of  phenothiazine 
agents  in  pain  relief  and  the  patients 
may  have  been  suitable  for  the  intent  of 
the  study,  they  were  not  suitable  for  the 
labeled  indicadon.  21  CFR 
314.111(a)(5)(ii)(a)(2)(/).  The  labeling 
offers  Mepergan  to  “postoperadve 
patents,  postpartum  padents,  and  to 
padents  with  pain  associated  with 
malignancies."  The  padents  to  this  study 
were  extremely  diverse  and  included 
padents  presenting  numerous  other 
types  of  pain.  In  fact,  44  percent  of  the 
padents  had  trauma:  others  were  stated 
to  have  arthritis,  rheumadc  disabilides, 
pleural  and  pulmonary  disease. 


headache,  bilary  disorders, 
dysmenorrhea,  infecdons,  uretal  calcnili, 
and  neurologia.  Under  these 
circumstances,  there  can  be  no 
assurance  that  the  results  to  the  padents 
can  be  extrapolated  to  the  padents 
described  to  the  labeling. 

2.  Hashkes,  R  R.,  “Clinical 
Experience  with  Promethazine  and 
Meperidine  to  Relief  of  Pain,”  “Clinical 
Medicine  69;1587-159a  1962. 

This  study  comparecl  the  analgesic 
effect  of  Mepergan  Fords  and  aspirin  on 
129  padents  with  moderate  to  severe 
pain  due  to  a  variety  of  medical 
condidons.  The  study  showed 
significant  difference  to  the  relief  of  pain 
between  Mepergan  Fords  and  aspirin. 
However,  this  study  cannot  be  used  to 
demonstrate  effecdveness  of  Mepergan 
Fords  because  it  does  not  sadsfy  the 
requirements  of  the  combinadon  drug 
policy.  21  CFR  300.50.  This  study  did  not 
include  control  groups  receiving  either 
meperidine  alone  or  promethazine 
alone.  Without  such  groups,  it  is 
impossible  to  establish  the  individual 
analgesic  or  sedadve  effects  of  these 
ingredients  and  determine  their 
contribudon  to  the  combinadon  product. 
Morever,  as  to  the  previous  study,  the 
only  response  reported  was  the 
analgesic  response.  This  study 
obviously,  therefore,  cannot  be  used  to 
demonstrate  the  effecdveness  of  the 
components  or  the  combinadon  for 
sedadon. 

3.  Glessner,  J.  R.  and  H.  Allis. 
“Replacement  of  Injectable  With  Orally 
Administered  Analgesic  Agents  After 
Surgery,”  Anethesia  and  Analgesia: 
Current  Researches  43:  356-359, 1964. 

This  study  compared  the  analgesic 
effects  of  mepericltoe  tojecdon  with  an 
oral  preparadon  of  meperidine  and 
promethazine  (Mepergan  Fords)  on  26 
postoperadve  padents.  The  tovesdgators 
concluded  that  there  was  no  significant 
difference  between  the  test  drugs.  This 
study  also  failed  to  tocdude  separate 
control  groups  receiving  only  oral 
promethazine  and  oral  meperidine,  and 
also  reported  results  only  with  regard  to 
analgesic  effects  of  the  test  regimens. 
Accordingly,  like  the  previous  studies,  it 
too  fails  to  meet  the  criteria  of  the 
combinadon  drug  policy  (21  CFR  300.50) 
and  the  statute  (21  U.S.C.  355(d)). 

4.  Mannerelli,  A.  A.,  “Comparison  of 
Potency  of  Injectable  Meperidine  and 
Prometoaztoe-Meperidtoe  Capsules  to 
Post-Operadve  Pain,”  Journal  of  the 
American  Osteopathic  Association 
63:1034-1037, 1964. 

This  double-blind,  crossover  study 
(x>mpared  the  analgesic  effect  of 
Mepergan  Fords  witb  that  of  meperidine 
tojecdon,  100  mg,  to  72  postoperadve 
padents.  The  investigator  concluded 


that  the  drugs  were  equipotent  This 
study  also  failed  to  include  a  control 
gitrap  receiving  oral  promethazine  alone 
or  a  group  whicdi  received  oral 
meperidine  alone:  it  also  failed  to  draw 
any  concdusions  regarding  the  sedadve 
effecd  of  either  component  Accordingly, 
for  the  smne  reasons  stated  above,  tl^ 
study  cannot  be  used  to  demonstrate 
effecdveness  of  Mepergan  Fords.  21 
CFR  300.50: 21  U.S.C.  355(d). 

6.  Pena,  E.,  “Comparison  of  Oral 
Promethaztoe-Meperidtoe  with 
Injectable  Meperidine  for  Relief  of  Post- 
Operadve  Pain,”  Obstetrics  and 
Gynecology  25:72-75, 1965. 

This  study  compared  the  analgesic 
effect  of  Mepergan  Fords  with  that  of 
meperidine  tojecdon  to  62  padents  with 
post  operadve  gynecological  pain.  The 
investigator  concluded  toat  Mepergan 
Fords  was  as  effecdve  as  meperidine 
100  mg  tojecdon.  For  the  same  reasons 
stated  to  eacdi  of  the  foregoing  studies, 
this  study  cannot  be  used  to 
demcmstrate  effecdveness  of  Mepergan 
Fords.  In  addidon,  the  author  failed  to 
explain  how  subjects  were  assigned  to 
test  and  control  groups,  21  CFR 
9iAAll{e){^){VL\(a}(2)(ii),  and  to  provide 
toformadon  regarding  pertinent  padent 
oharecletisdcs  (such  as  age  or  severity 
^pato,21  CFR 

9t^ll\{e)i^WYoK2Kiii))‘  Without  this 
toformadon,  it  to  impossible  to  tell 
whether  the  makeup  of  the  test  and 
control  groiqo  did  not  bias  the  results  of 
the  study. 

6.  UUety, ).  C  and  R.  Kah,  “CHnieal' 
Trial  of  an  Oral  Meperidine- 
Promethazine  Combinadon  to  Labor,” 
Current  Therapeutic  Research  7:361- 
364,1965. 

In  this  study,  53  women  to  labor 
received  either  Mepergan  Capsules  or 
Mepergan  Fords  Capsules  for  relief  of 
pain  and  to  reduce  anxiety.  The 
investigators  concluded  that  pain  was 
adequately  controlled  to  52  padents  and 
anxiety  to  46  padents.  This  study  is 
patently  inadequate  because  no  control 
group  of  any  kind  was  used.  21  CFR 
314.111(a)(5)(ii)(a)(4).  In  addidon, 
because  toere  were  no  groups  receiving 
promethazine  alone  or  meperidine 
alone,  the  study  cannot  sadsfy  the 
requirements  of  the  combinadon  policy. 
21  CFR  300.5a 

7.  Ullmry,  J.  C  and  R.  Kah,  “The  Use  of 
Mepergan  for  Relief  of  Pain  to 
Gynecologic  Tumor  Padents,”  Current 
Therapeutic  Research  6:385-386 1964. 

In  t^  study,  54  gynecologic  tumcv 
padents  received  Mepergan  Capsules  to 
cwntrol  their  pain.  The  investigators 
concluded  that  all  padents  showed 
significant  relief  of  pain.  They  also 
comment  to  passing  that  these  padents 
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had  less  nausea  and  vomiting  and 
required  a  lower  total  dosage  of  narcotic 
than  another  group  of  patients  who  were 
receiving  meperidine  alone.  The  portion 
of  this  study  which  assesses  pain  relief 
is  totally  uncontrolled  because  all 
patients  were  taking  the  test  drug.  21 
CFR  314.111(a)(5)(ii](a)(4).  The  portion  of 
the  study  wUch  attempts  to  compare  the 
combination  drug  with  meperidine  is 
plainly  inadequate  because  no 
information  is  given  about  the 
meperidine  group  (e.g.,  how  patients 
were  assigned  to  diat  group,  what  their 
characteristics  were,  how  much 
meperidine  they  received).  21  CFR 
314.111(a)(5)(ii)(a)(2)  (/),  (//),  and  (/;;). 
Also,  of  course,  no  me^ods  were  used 
in  this  portion  of  the  study  to  minimize 
bias  on  the  part  of  the  observers  or 
analysts  of  the  data.  21  CFR 
314.111(a)(5)(ii)(a)(4).  Finally,  this  study 
also  failed  to  include  a  group  taking 
promethazine  alone  or  to  report  any 
quantitative  information  regarding  the 
sedative  effect  of  the  combination.  21 
CFR  300.50. 

In  summary,  not  one  of  the  above  > 
studies  demonstrated  that  each 
ingredient  of  this  combination 
contributes  to  the  effects  claimed  for  it. 

21  CFR  300.50.  In  fact,  none  of  the 
studies  even  attempted  to  demonstrate 
that  the  combination  product  had  a 
sedative  effect  at  all.  Because  both 
promethazine  and  meperidine  are 
known  to  have  a  sedative  effect,  it  is 
important  to  determine  what  role  each 
component  plays  in  producing  this 
effect.  For  example,  it  may  well  be  that 
meperidine  alone  will  produce 
substantially  the  same  sedating  effect 
without  promethazine.  These  studies, 
therefore,  do  not  constitute  substantial 
evidence  of  effectiveness  of  Mepergan 
administered  orally  for  the  in^cations 
recommended  in  the  labeling. 

In  its  June  11. 1980  letter.  Wyeth  also 
contended  that  it  believed  die  agency 
was  inconsistent  in  classifying 
Mepergan  Injection  as  effective  and 
Mepergan  Fortis  Capsules  as  lacking 
evidence  of  effectiveness  for  an  almost 
identical  indication. 

Wyeth’s  argument  is  without  merit. 
Mepergan  Injection,  containing 
meperidine  hydrochloride  25  mg  and 
promethazine  hydrochloride  25  mg,  has 
been  evaluated  as  effective  for  use  as  a 
preanesthetic  medication  before  general 
anesthesia.  This  indication  is  not  related 
to  the  indication  of  Mepergan  Fortis 
Capsules.  These  dosage  forms  have 
different  indications, -Afferent  ratios  of 
active  ingredients,  and  are  used  on 
different  patient  populations.  In  fact,  the 
oral  dosage  form  could  not  be  used  as  a 
preanesthetic  medication  because  oral 


preparations  are  not  administered 
before  general  anesthesia. 

On  the  basis  of  all  the  data  and 
information  available,  the  Director  of 
the  Bureau  of  Drugs  is  unaware  of  any 
adequate  and  well-controlled  clinical 
investigation,  conducted  by  experts 
qualified  by  scientific  training  and 
experience,  that  meets  the  requirements 
of  section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355),  21 
CFR  314.111(a)(5),  and  21  CFR  300.50. 

Therefore,  notice  is  given  to  Wyeth 
Laboratories  that  the  Director  proposes 
to  issue  an  order  imder  section  50^d)  of 
the  act  (21  U.S.C.  355(d)),  refusing  to 
approve  the-supplement  to  NDA 11-730 
providing  for  Mepergan  Fortis  Capsules 
on  the  gnnmd  that  the  information 
submitt^  to  him  as  part  of  the 
supplemental  application  shows  there  is 
a  lack  of  substantial  evidence  that  the 
drug  product  will  have  the  effect  it 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling. 

In  addition  to  the  ground  for  the 
proposed  refusal  to  approve  stated 
above,  this  notice  of  opportmiity  for 
hearing  encompasses  all  issues  relating 
to  the  legal  status  of  the  drug  product 
subject  to  it;  for  example,,  any 
contention  Aat  any  product  is  not  a  new 
drug  because  it  is  generally  recognized 
as  safe  and  effective  within  the  meaning 
of  section  201(p)  of  the  act,  or  that  it  is 
exempt  from  part  or  all  of  the  new  drug 
provisions  of  the  act  under  the  1938  or 
1962  grandfather  provisions. 

In  accordance  with  section  505  of  the 
act  and  the  regulations  issued  in  21  CFR 
Parts  310  and  314,  Wyeth  is  hereby 
given  an  opportunity  for  a  hearing  to 
show  why  approval  of  the  supplemental 
new  drug  application  should  not  be 
refused  and  an  opportunity  to  raise,  for 
administratative  determination,  all 
issues  relating  to  the  legal  status  of  the 
drug  product  named  above. 

If  Wyeth  elects  to  avail  itself  of  the 
opportunity  for  a  hearing,  it  shall  file  (1) 
on  or  before  October  19, 1981,  a  written 
notice  of  appearance  and  request  for 
hearing,  and  (2)  on  or  before  November 
17, 1981,  the  data,  information,  and 
analyses  on  which  it  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  314.200. 
The  procedures  and  requirements 
governing  this  notice  of  opportunity  for 
hearing,  a  notice  of  appearance  and 
request  for  hearing,  a  submission  of 
data,  information,  and  analyses  to 
justify  a  hearing,  other  comments,  and  a 
grant  or  denial  of  hearing,  are  contained 
in  21  CFR  314.200. 

The  failure  of  Wyeth  to  file  a  timely 
written  notice  of  appearance  and 
request  for  hearing  as  required  by  21 


CFR  314.200  constitutes  an  election  by 
Wyeth  Laboratories  not  to  make  use  of 
the  opportunity  for  a  hearing  concerning 
the  action  proposed  with  respect  to  the 
drug  product  and  constitutes  a  waiver  of 
any  contentions  concerning  the  legal 
status  of  any  such  drug  product 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  fi:om  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  whid  precludes  the  refusal  to 
approve  the  supplemental  application, 
or  when  a  request  for  hearing  is  not 
made  in  the  required  format  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  Drugs  will  enter  summary 
judgment  against  the  person  who 
requests  the  hearing,  making  findings 
and  conclusions  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  shall  be  filed  in  four  copies.  Such 
submissions,  except  for  information 
prohibited  from  public  disclosure  under 
21  U.S.Q  331(j)  or  18  U.S.a  1905,  may  be 
seen  in  the  Dockets  Management  foanch 
between  9  a.m.  and  4  pjn..  Monday 
through  Friday. 

Dated:  September  9, 1981. 

).  Richard  Grout, 

Director,  Bureau  of  Drugs. 

|FR  Doc.  81-26884  Filed  9-17-81: 8:45  am) 

BILUNO  CODE  4110-03-M 


Health  Care  Financing  Administration 

Medicare  Program;  Schedule  of  Limits 
on  Hospital  Per  Diem  inpatient  General 
Routine  Operating  Costs  for  Cost 
Reporting  Periods  Beginning  On  or 
After  July  1. 1981 

Corrections 

In  FR  Doc.  81-19185  appearing  on 
page  33637  in  the  issue  of  Tuesday,  June 
30, 1981,  make  the  following  changes: 

1.  On  page  33642,  third  column  and 
page  33643,  first  and  second  columns,  in 
the  table,  the  following  SMSA  areas 
should  read  as  set  forft  below: 


Fayeneville.  NC . - . - .  '  .8353 

Gadsea  AL..—— . .9264 

Harrisbufo,  PA . . 1.0534 

Honolulu.  HI . 1.1654 

•  •  e  •  • 

ProvidanM-Wai«ilek.PMrtucliM,  Rl _ _ _  1.0314 

Santa  Cna,  CA .  1.0611 
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46407 


SMSA  area 

Wage 

index 

1.0083 

1.1457 

'  Approximate  value  lor  area.  . 

BILUNG  CODE  150S-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Muckleshoot  Indian  Reservation, 
Washington;  Proclaiming  Certain 
Lands  as  Part  of  the  Muckleshoot 
Indian  Reservation 

September  3, 1981. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

On  September  3, 1981,  pursuant  to 
authority  contained  in  Section  7  of  the 
Act  of  June  18, 1934  (34  Stat.  986;  25 
U.S.C.  467),  the  following  described 
lands,  located  in  King  County, 
Washington,  were  added  to  and  made  a 
part  of  the  Muckleshoot  Indian 
Reservation. 

Tract  T 1002 — that  part  of  Lot  19  lying 
south  of  County  Road  (J.P.  Fay  Road]  and 
west  of  P.H.  No.  11  (known  as  Aubum- 
Enumclaw  Highway),  in  section  1,  Township 
20  North,  Range  5  East,  Willamette  Meridian, 
King  County,  Washington,  containing  12.26 
acres  more  or  less. 

Tract  T 1120 — ^That  portion  of  the 
southwest  quarter  of  the  southeast  quarter  of 
section  35,  Township  21  North,  Range  5  East. 
Willamette  Meridian,  in  King  County, 
Washington,  lying  southerly  of  the  southerly 
margin  of  Aubum-Enumclaw  County  Road; 
Except  the  west  561  feet  thereof; 

Except  the  north  249  feet  of  the  west  175  feet 
of  that  portion  of  said  southwest  quarter  of 
the  southeast  quarter  which  lies  east  of  a 
line  561  feet  east  of  the  west  line  of  said 
subdivision,  as  measured  along  said  east 
line  of  said  west  561  feet; 

Except  the  east  200  feet  thereof; 

Except  that  portion  thereof  conveyed  to  the 
State  of  Washington  for  Primary  State 
Highway  No.  5,  by  deeds  records  under 
Auditor's  File  Nos.  3662340  and  3662341; 
and 

Except  and  Reserving  all  minerals  including 
oil,  gas  and  coal  set  forth  in  the  warranty 
Deed  of  March  1, 1977,  on  file  in  the  Bureaa 
of  Indian  Affairs,  Portland  Title  Plant  under 
doflument  number  130-1498,  containing 
16.52  acres,  more  or  less,  after  the  above 
exceptions. 

Kenneth  Smith, 

Asaistant  Secretary — Indian  Affairs. 

|FR  Doc.  M-2719e  Filed  B;«5  aBi| 

BILLING  CODE  431IHI2-M 


Bureau  of  Land  Management 

[AR  0368,  etc.] 

Arizona;  Order  Providing  for  Opening 
of  Public  Lands 

Correction 

In  FR  Doc.  81-24092  published  on  page 
42196  in  the  issue  for  Wednesday, 
August  19, 1981,  in  the  third  column, 
under  “Gila  and  Salt  River  Meridian, 
Arizona”,  in  the  second  line  "SEV4, 
NE*/4”  should  be  corrected  to  read 
"SEy4NEy4”, 

BILLING  CODE  1505-01-M 


lES  21181] 

Coal  Lease  Offering  by  Sealed  Bid 

Department  of  the  Interior,  Bureau  of 
Land  Management,  Eastern  States 
Office,  350  South  Pickett  Street, 
Alexandria,  Virginia  22304.  Notice  is 
hereby  given  that  at  2:00  p.m., 

September  25, 1981,  certain  coal 
resources  in  the  lands  described  below 
in  Whitley  and  McCreary  Counties, 
Kentucky,  will  be  offered  for 
competitive  lease  by  sealed  bid  of  $25 
per  acre  or  more  to  the  qualified  bidder 
submitting  the  highest  bonus  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920  (41  Stat. 

437),  as  amended,  and  the  Department 
of  ^ergy  Organization  Act  of  August  4, 
1977  (91  Stat.  565,  42  U.S.C.  7101). 
However,  no  bids  will  be  accepted  for 
less  than  fair  market  value  as 
determined  by  the  authorized  officer. 
This  offering  is  being  made  as  a  result  of 
an  application  filed  by  Ryans  Creek 
Coal  Company  (ES  21181). 

The  sale  will  be  held  in  the 
Conference  Room  of  the  Eastern  States 
Office.  No  bids  received  after  2:00  p.m., 
September  25, 1981,  will  be  considered. 

Coal  Offered:  The  coal  resource  to  be 
offered  under  ES  21181  is  limited  to  the 
underground  Jellico  and  Barren  Fork 
seams  in  the  following  described  lands 
located  between  Whitley  City  and 
Williamsburg,  Kentucky:  On  all  or 
portions  of  Forest  Service  Tracts  within 
the  Daniel  Boone  National  Forest 
numbered: 

1888a,  1888b,  1888n,  1888o,  1888p.  1888t. 
1888t-1. 1888X.  1888y;  158ea,  1586a-1. 1386a-II. 
1586a-III,  1586a-IV,  1588a-V;  1941b.  1941c. 
1941C-1, 19410-11, 1841C-IV,  1941d. 

Containing  1964.81  acres. 

The  metes  and  bounds  land  description  is 
avaflabie  for  inspection  at  the  above  address. 

The  estimated  total  underground 
resBTves  are  4,616,496  tons.  The  coal 
qaahty  is  as  fc^ws:  Btu — 13,000; 

Sulfur — ^1.2  percent.  The  Jellico  and 
Barrm  Fork  coal  beds  average  .35  feet 


thick  over  1922.5  acres  of  the  described 
lands. 

Rental  and  Royalty:  Leases  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  aimual  rental  of  $3.00  per 
acre  or  fraction  thereof  and  a  royalty 
payable  to  the  United  States  of  8%  of  the 
value  of  the  coal  mined.  Value  of  the 
coal  mined  shall  be  determined  in 
accordance  with  30  CFR  211. 

Notice  of  Availability:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  the  Lease  Sale.  A  copy  of 
the  Statement  and  of  the  proposed  coal 
lease  for  either  lease  offering  are 
available  at  the  Bureau  of  Land 
Management,  Eastern  States  Office,  350 
South  Pickett  Street,  Alexandria, . 
Virginia  22304.  All  case  file  documents 
and  written  comments  submitted  by  the 
public  on  Fair  Market  Value  or  royalty 
rates,  except  those  portions  identified  as 
proprietary  by  the  commentor  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act,  are 
available  for  public  inspection  in  the 
Public  Room  at  the  above  address. 

Jeff  O.  Holdien, 

Chief,  Division  of  Lands  and  Minerals 
Operations. 

|FR  Doc  81-27203  Filed  9-17-81;  8:45  am] 

BILLING  CODE  4310-M-M 


Colorado  Off-Road  Vehicle 
Designations  Designation  Order  CO- 
030-8101 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Off-Road  Vehicle 
Designation  Decisions. 

decision:  Notice  is  hereby  given  relating 
to  the  use  of  off-road  vehicles  on  public 
lands  in  accordance  with  the  authority 
and  regulations  contained  in  43  CFR 
Part  8340.  The  lands  described  below 
are  administered  by  the  Montrose 
District  Office  of  the  Bureau  of  Land 
Management  and  are  hereby  designated 
as  limited  or  closed  to  off-road  vehicle 
use. 

The  637,000-acre  area  affected  by  the 
designations  is  known  as  the  Gunnison 
Basin  and  American  Flats/Silverton 
Planning  Area,  which  includes  portions 
of  public  lands  in  Montrose,  Gunnison, 
Saguache,  Ouray,  Hinsdale,  and  San 
Juan  counties  in  Colorado.  The 
designaticms  are  a  result  of  land  use 
plannnig  deoisons  made  ia  the  1980 
Gunnison  Basin  and  American  Flats/ 
Silverhm  Management  Framework 
Plans.  Comments  received  fix}m  public 
meetings  held  in  1978  and  1979, 
coordiimtion  with  other  federal  state 
and  county  agencies,  and  comments 
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received  during  a  30-day  public 
comment  period  held  in  mid-summer 
1981  are  reflected  in  this  designation 
decision. 

These  designations  become  effective 
with  this  publication  in  the  Federal 
Register  and  will  remain  in  effect  until 
rescinded  or  modified  by  the  Authorized 
Officer.  Under  the  provisions  in  43  CFR 
4.21.  an  appeal  may  be  filed  within  30 
days  with  die  Interior  Board  of  Land 
Appeals  by  any  persons  adversely  * 
affected  by  the  designations.  An 
environmental  assessment  describing 
the  impact  of  these  designations  is 
available  for  inspection  at  the  offices 
listed  at  the  end  of  this  designation 
order. 

The  designations  described  below  are 
detailed  on  maps  available  for  public 
distribution.  Special  rules  or  restrictions 
also  appear  on  these  maps  which  are 
available  at  the  locations  listed  at  the 
end  of  this  designation  order. 
Implementation  of  the  designations  will 
be  effected  wdth  an  on-the-ground 
informational  signing  program. 

A.  Limited  Designation 

1.  Limited  to  Designated  Roads 
(Recognizing  Casual  Use) — ^286,000 
acres. 

The  area  affected  by  this  designation 
is  located  in  Gunnison  County,  and 
small  portions  of  Montrose.  Saguache 
and  Hinsdale  counties.  Motorized 
vehicle  use  will  be  limited  to  designated 
roads  in  this  area,  while  recognizing 
casual  use  on  other  existing  roads  and 
off  roads  that  does  not  result  in 
unnecessary  and  undue  resource 
degradation.  IL  in  the  opinion  of  the 
Authorized  Officer,  unnecessary  and 
undue  resource  degradation  begins  to 
occur  as  a  result  of  casual  use,  the 
Montrose  District  will  immediately,  and 
without  additional  Federal  Register 
notification,  eliminate  this  casual  use 
through  a  signing  and  monitoring 
program.  Local  news  releases  and 
notices  will  be  used  to  notify  the  public. 

2.  Limited  to  Designated  Roads — 
133.000  acres. 

The  area  affected  by  this  designation 
is  located  in  Hinsdale,  Ouray  and  San 
Juan  counties.  Motorized  vehicle  use 
will  be  limited  to  designated  roads  in 
this  area.  Only  roads  in  BLM’s 
transportation  system  (excepting 
specified  trails),  includiing  federal,  state 
and  coimty  roads,  will  be  available  for 
vehicular  use.  Snowmobile  use  is 
permitted  on  public  lands  in  areas  with 
this  designation. 

3.  Limited  to  Season  of  use — 167,000 
acres. 

McIntosh,  Signal  Peak,  Tomichi,  South 
Parlin  Flats  and  Sapinero  Mesa  Wildlife 
Wintering  Areas  are  located  in  the 


Gunnison  Basin  Planning  Area.  These 
Wildlife  Wintering  Areas  are  closed  to 
all  types  of  motorized  vehicle  use 
(including  snowmobiles)  firom  December 
1  to  March  31  of  each  year.  In  addition, 
motorized  vehicle  use  will  be  limited  to 
designated  roads  in  these  Wildlife 
Wintering  Areas  fix)m  April  1  to 
November  30  of  each  year.  Casual  use 
on  other  existing  roads  and  off  roads  in 
these  areas  fiiat  does  not  result  in 
unnecessary  and  undue  resource 
degradation  will  be  recognized  fi'om 
April  1  to  November  30  of  each  year.  If, 
in  the  opinion  of  the  Authorized  Officer, 
unnecessary  and  undue  resource 
degradation  begins  to  occur  as  a  result 
of  casual  use,  the  Montrose  District  will 
immediately,  and  without  additional 
Federal  Renter  notification,  eliminate 
this  casual  use  through  a  signing  and 
monitoring  program.  Local  news 
releases  and  notices  will  be  used  to 
notify  the  publia 

4.  Limited  to  TJrpe  of  Vehicle — ^Trail 
#T3318. 

This  trail  (T3318)  is  located  in  the 
American  Flats/Silverton  Planning 
Area.  This  desi^ation  allows  use  by 
motorized  vehicles  which  are  less  than 
40  inches  wide. 

B.  Closed  Designation 

Closed — 50,000  acres.  Year-round 
closure  to  all  motorized  vehicles 
(including  snowmobiles)  in  the 
Powderhom  Primitive  /^a. 

ADDRESS:  For  further  information  about 
these  designations,  contact  either  of  the 
following  Bureau  of  Land  Management 
Offices: 

District  Manager,  Montrose  District  Office, 
P.O.  Box  1268, 2465  South  Townsend, 
Montrose,  Colorado  '81402 
Area  Manager,  Gunnison  Basin  Resource 
Area,  P.O.  Box  1269,  336  South  10th  Street, 
Montrose.  Colorado  81402. 

Date:  September  11, 1981. 

Marlyn  V.  Jones, 

District  Manager. 

(FR  Doc.  81-27196  FUed  9-17-Sl;  8:45  am] 

BILLINC  CODE  4310-S4-M 


IINT  FEIS  81-39  and  81-40] 

Paradise-Denlo  and  Sonoma-Geriach 
Resource  Areas,  Winnemucca  District, 
Nevada;  Proposed  Livestock  Grazing 
Management  Program 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Availability  of  the 
final  environmental  impact  statements 
(FEIS). _ 

summary:  POrsuant  to  Section  102(2)  of 
the  National  Environmented  Policy  Act 
of  1969,  the  BLM  Winnemucca  District 


has  prepared  two  FEISs  on  proposed 
livestodc  grazing  management  programs 
for  the  Paradise-Denio  and  the  Sonoma- 
Gerlach  Resource  Areas. 

The  two  EISs  analyze  the  effects  of 
allocating  available  vegetation  to 
livestock,  big  game,  and  wild  horses  on 
approximately  eight  and  one-half  million 
acres  of  public  lands.  These  final  EISs 
are  to  be  used  with  the  Paradise-Denio 
and  Sonoma-Gerlach  draft  EISs  issued 
earlier  this  year.  A  limited  number  of 
these  draft  EISs  as  well  as  the  finals,  are 
still  available  finm  the  Winnemucca 
District,  70S  E.  4th  Street,  Winnemucca. 
NV  89445,  (702-623-3676). 

These  final  EISs  include  summaries  of 
the  impacts,  errata  sections  and  updated 
Public  Participation  chapters  with  public 
comments  on  the  drafts  and  the  BLM 
responses. 

FOR  FURTHER  INFORMATION  WRITE: 

Robert  Neary,  Division  Chief.  Planning 
and  Environmental  Coordination. 
Winnemucca  District  Office,  705  E.  4th 
Street,  Winnemucca,  NV  89445,  (702) 
623-3676. 

Copies  of  the  DEIS  are  available  for 
review  at  the  following  locations: 

Bureau  of  Land  Management,  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  NV  89520, 

(702)  784-5602 

Bureau  of  Land  Management  Elko  District 
Office,  2002  Idaho  Street  Elko,  NV  89801, 
(702)  738-4071 

Bureau  of  Land  Management  Battle 
Mountain  District  C^ce,  eIox  194,  Battle 
Mountain,  NV  89820.  (702)  635-5181 
Bureau  of  Land  Management  Carson  City 
District  Office.  1050  E.  Williams  Street 
Carson  City,  NV  89701,  (702)  882-1631 
Bureau  of  J.and  Management  Ely  District 
Office,  Star  Route  5,  Box  1,  Ely,  NV  89301, 
(702)  289-4865 

Bureau  of  Land  Management  Las  Vegas 
District  Office,  4765  W.  Vegas  Drive,  Las 
Vegas,  NV  89102,  (702)  385-6403 
Bureau  of  Land  Management  Bums  District 
Office,  74  S.  Alvord  Street,  Bums,  OR 
97720,  (503)  573-2071 

Bureau  of  Land  Management  Vale  District 
Office,  Box  700,  Vale.  OR  97918,  (503)  473- 
3144 

Bureau  of  Land  Management  Susanville 
District  Office.  Box  1090,  Susanville,  CA 
96130.  (916)  257-5381 

Also,  copies  are  available  for  review 
at  the  follovFing  public  libraries: 

Churchill  Public  Library,  553  S.  Main  St., 
Fallon,  NV  89406 

Douglas  County  Library,  Box  337,  Minden, 

NV  89423 

Clark  County  Library.  1401 E.  Flamingo  Road, 
Las  Vegas,  NV  89109 

Elko  County  Library,  720  Court  Street  Elko, 
NV  89801 

Esmeralda  County  Library,  Goldfield,  NV 
89013 

Humboldt  County  Library.  85  East  Fifth 
Street  Winnemucca,  NV  89445 
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Las  Vegas  Public  Library,  1726  E.  Charleston 
Blvd„  Las -Vegas,  NV  89104 
Lyon  County,  29  Nevin  Way,  Yerington,  NV 
89447 

Nevada  State  Library,  Library  Building, 
Carson  City,  NV  89710 
Ormsby  Public  Library,  900  N.  Roop,  Carson 
City,  NV  89701 

Storey  County  Library,  Storey  County 
Courthouse,  Virginia  City,  NV  89440 
University  of  Nevada,  Las  Vegas,  James  R. 
Dickensen  Library,  4505  Maryland 
Parkway,  Las  Vegas,  NV  89154 
Eureka  County  Library,  Eureka,  NV  89316 
Lander  County  Library,  Battle  Mountain,  NV 
89820 

Lincoln  County  Library,  Box  248.  Pioche,  NV 
89043 

Mineral  County  Library,  1st  and  D  Streets, 
Hawthorne,  NV  89415 
Nye  County  Library,  Tonopah,  NV  89049 
Pershing  Coimty  Library,  1125  Central 
Avenue,  Lovelock,  NV  89419 
University  of  Nevada,  Reno,  Getchell  Library, 
Reno,  NV  89507 

Washoe  County  Library,  301  S.  Center  Street, 
Reno,  NV  89505 

White  Pine  County  Library,  City  Hall,  Ely, 

NV  89301 

Dated:  September  9, 1981. 

Edward  F.  Spang, 

State  Director,  Nevada. 

|FR  Doc.  81-Z7204  Filed  S-17-81: 8:45  am) 

BILUNG  CODE  4310-84-M 


PubHc  Meeting  on  a  Wild  Horse 
Gathering  in  the  Washakie  Resource 
Area  of  the  Woiiand  District,  Bureau  of 
Land  Management,  Wyoming 

September  10, 1981. 

Notice  is  hereby  given  pursuant  to 
Pub.  L  94-579  (The  Federal  Land  Policy 
and  Managment  Act  of  1976),  Section 
404,  of  the  intent  of  the  Worland  District 
of  the’  Bureau  of  Land  Management  to 
gather  a  herd  of  approximately  30  wild 
and  free-roaming  horses.  The  gathering 
will  take  place  on  November  15, 
weather  permitting,  or  as  soon 
thereafter  as  possible.  The  horses  are  in 
the  Leikham  and  Spring  Creek  grazing 
allotments  of  the  Washakie  Resource 
Area.  Helicopters  may  be  used  during 
the  gathering  if  other  capture  methods 
are  not  feasible. 

A  public  meeting  will  be  held  in  Ten 
Sleep  at  7:00  p.m.  on  Thursday,  October 
29,  in  the  Ten  Sleep  High  School 
Cafeteria.  All  interested  public  are 
urged  to  attend.  Anyone  who  cannot 
attend  may  submit  a  written  statement 
commenting  on  the  wild  horse  gathering 
to  the  District  Manager  on  or  before 
Wednesday,  October  28.  Statements 
received  will  be  read  at  the  meeting. 
Written  statements,  questions,  or  other 
comments  should  be  addressed  to 
District  Manager,  Worland  District 
Bureau  of  Land  Management,  P.O.  Box 
119,  Worlfind,  Wyoming  82401,  or  call 


Roger  Inman,  Washakie  Resource  Area 
Manager,  (307)  347-6151. 

John  A.  KwiatkowskL 
District  Manager. 

fFR  Doc.  81-27100  Filed  0-17-61;  8:45  am) 

BILLING  CODE  4310-84-M 


[W-25810] 

Termination  of  Claasification  of  Public 
Lands  for  Multiple-Use  Management 
and  Mineral  Segregation 

September  11, 1981. 

1.  On  December  18, 1970,  (FR  Vol.  35 
No.  245,  pages  19197  and  19198),  the 
public  and  Reclamation  lands  described 
in  the  notice  aggregating  approximately 
132,000  acres,  were  classified  for 
multiple-use  management  under  the  Act 
of  September  19, 1964,  and  segregated  as 
follows:  (a)  tdl  of  the  described  lands 
except  those  that  were  listed  in 
paragraph  4  of  the  notice  were 
segregated  fitim  appropriation  under  the 
agric^tural  land  laws  (43  U.S.C.  Parts  7 
and  9;  25  U.S.C.  334),  and  from  sales 
under  section  2455  of  the  Revised 
Statutes,  28  Stat  687,  (formerly  43  U.S.C. 
1171);  (b)  the  lands  that  were  described 
in  paragraph  4  of  the  notice  were  not 
segregated  from  the  desert  land  entry 
laws,  but  were  segregated  from  all  other 
agricultural  land  laws  (43  U.S.C.  Part  7; 
U.S.C.  Sec.  334)  and  fi'om  sales  under 
secticm  2455  of  file  Revised  Statutes,  28 
Stat.  687,  (formwly  43  U.S.C.  1171);  and 
(q)  fixe  lands  that  were  described  in 
paragraph  5  of  the  notice  were  further 
segregated  fiom  appropriation  under  the 
general  mining  laws  (30  U.S.C.  21). 

2.  Pursuant  to  the  regulations  set  forth 
ki  43  CFR  2461.5(c)(2),  the  classification 
referred  to  imder  paragraph  1  above,  is 
hereby  terminated.  This  action  will 
restore  all  of  the  lands  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
fixe  requirements  of  applicable  law. 

The  Reclamation  lands  described  in 
the  notice  were  previously  revoked  and 
opened  to  entry  subject  to  the  multiple- 
use  classification. 

3.  The  approximate  13,393  acres  of 
land  that  were  described  in  paragraph  5 
of  the  notice,  which  were  further 
segregated  fiom  appropriation  under  the 
general  mining  laws  (30  U.S.C.  21),  will 
be  open  to  location  under  the  United 
States  mining  laws  at  7:45  a.m.  on 
October  27, 1981. 

4.  All  of  the  lands  have  been  and  will 
continue  to  be  open  to  the  mineral 
leasing  laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief,  Branch  of 


Lands  and  Minerals  Operation,  P.O.  Box 
1828,  Cheyenne,  Wyoming  82001. 
Maxwell  T.  lieuranoe. 

State  Director. 

|FR  Doc.  81-27187  Filed  8-7-61: 8:48  an] 

BILUNG  CODE  4310-a4-M 


Fish  and  Wildlife  Service 

Endangered  Species  Permit;  Notice  of 
Receipt  of  Ap^ications 

The  applicants  listed  below  wish  to 
conduct  certain  activities  with 
endangered  species: 

Applicant:  Office  of  Natural 
Resources  Tennessee  Valley  Authority 
Morris,  TN-4>RT  2-8425. 

The  applicant  requests  a  permit  to 
take  and  relocate  fine-rayed  pigtoe 
mussels  {Fusconaia  cuneolus]  and  shiny 
pigtoe  mussels  (F.  edgariam)  (or  other 
presently  unknown  endangered  mussels) 
from  a  section  of  the  Clinch  River  near 
St.  Paul,  Virginia  to  the  Grays  Island 
area.  Clinch  River.  Tlie  mussels  will  be 
relocated  to  prevent  their  destruction 
due  to  a  redevelopment  project  at  the 
Clinch  River  near  St  Pa^,  VA. 

Applicant  The  University  of 
Connecticut  Storrs,  CT— ^*RT  2-8411. 

The  applicant  requests  a  permit  to 
export  and  reimport  museum  specimens 
of  endangered  species  to  and  i^m 
foreign  institations  for  sdentific 
research. 

AppKcant  Los  Angeles  Zoo,  Los 
Angeles,  CA — ^PRT  2-8417. 

The  applicant  requests  a  permit  to 
import  two  male  captive-bred  Goeldi’s 
monkeys  [Callimico  goeldi)  firom  the 
Jersey  Wildlife  Preservation  Trust, 
Jersey,  Channel  Island,  Great  Britian  for 
enhancement  of  propagation. 

Applicant  New  York  Zoological 
Society,  Bronx,  NY — ^PRT  2-8451. 

The  applicant  requests  a  permit  to 
import  two  hooded  cranes  [Grus 
monacha)  from  the  Hong  Kong  Zoo  and 
Botanical  Gardens,  Hong  Kong,  for 
enhancement  of  propagation. 

Humane  care  and  treatment  during 
transport,  if  applicable,  has  been 
indicated  by  ffie  applicants. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  in  Room  601, 1000  N.' 
Glebe  Road,  Arlington,  Virginia,  or  by 
writing  to  the  U.S.  Fish  &  Wildlife 
Service,  WPO,  P.O.  Box  3654,  Arlington, 
VA  22203. 

Interested  persons  may  comment  on 
these  applications  on  or  before  October 
19, 1981  by  submitting  written  data, 
views,  or  arguments  to  the  above 
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address.  Please  refer  to  the  file  number 
when  submitting  comments. 

Dated:  September  14, 1981. 

Robert  J.  Batky, 

Acting  Chief,  Branch  of  Permits  Federal 
Wildlife  Permit  Office. 

(FR  Ooc.  n-271S5  Filed  8:45  am) 

WLUNG  CODE  4S10.4S-M 

Endangered  Species  Permit;  Receipt 
of  ApplicaUon 

Applicant:  National  Marine  Fisheries 
Service,  Southeast  Regional  Office,  St. 
Petersburg,  Florida. 

Hie  applicant  requests  a  permit  to 
take  hawksbill  [Eretmochelys 
imbricata),  leatherback  {Dermochelys 
coriacea),  Atlantic  ridley  [Lepidochelys 
kempi).  green  [Chelonia  mydas]  and 
loggerhead  [Caretta  caretta]  sea  turtles 
incidentally  to  demonstrations  and 
experimentation  with  sea  turtle  excluder 
devices  for  fishing  gear. 

Humane  care  and  treatment  of  any 
turtles  recovered  has  been  indicated  by 
the  applicant. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601, 1000  N. 
Glebe  Road,  Arlington,  Virginia,  or  by 
writing  to  the  U.S.  Fish  and  Wildlife 
Service,  Federal  Wildlife  Permit  Office, 
P.O.  Box  3654,  Arlington,  VA  22203. 

This  application  has  been  assigned 
file  number  PRT  2-8444.  Interested 
persons  may  comment  on  this 
application  on  or  before  October  19, 
1981,  by  submitting  written  data,  views, 
or  arguments  to  the  above  address. 
Please  refer  to  the  file  number  when 
submitting  comments. 

Dated:  September  14, 1981. 

Robert  Batky, 

Acting  Chief.  Branch  of  Permits,  Federal 
Wildlife  Permit  Office. 

|FR  Doc.  81-27156  Filed  9-17-81;  &45  am] 

BILUNO  CODE  4310-56-M 


Geologicai  Survey 

Southern  Appalachian  Coal  Region, 
Alabama,  Maximum  Economic 
Recovery  and  Fair  Market  Value; 
Requeat  for  Public  Comment 

Agency:  Geological  Survey,  Interior. 


The  Geological  Survey  has  identified 
20  tracts  as  candidates  for  possible 
lease  sale  in  the  Southern  Appalachian 
Coal  Region  in  Alabama.  The  20  tracts 
are  currently  under  consideration  for 
leasing  by  the  Southern  Appalachian 
Regional  Coal  Team.  A  description  of 
these  tracts  is  contained  in  Table  I. 

More  complete  geologic  data  on  these 
tracts  are  available  in  the  engineering 
section  of  the  delineation  reports 
prepared  for  each  tract.  These  reports 
are  available  for  pubhc  inspection  at  the 
Office  of  the  Eastern  Region 
Conservation  Manager,  Conservation 
Division,  Geological  Survey,  1725  K  St., 
NW.,  Suite  204,  Washington,  D.C.  20006, 
and  at  the  Bureau  of  Land  Management, 
Tuscaloosa  Office,  1315  McFarland 
Blvd.,  Tuscaloosa,  Alabama  35405. 
Additional  data  on  these  tracts  are 
available  finm  the  Final  Environmental 
Impact  Statement  (FEIS).  Copies  of  the 
FEIS  are  available  from  Bob  Todd,  EIS 
Team  Leader,  Bureau  of  Land 
Management,  Tuscaloosa  Office. 

The  public  is  invited  to  submit  written 
comments  on  the  fair  market  value  of 
the  listed  tracts  to  the  Geological 
Survey.  Comments  should  address,  but 
not 'be  limited  to.  the  following: 

1.  The  quantity  and  quality  of  the  coal 
resources  for  each  tract  by  seam(s). 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal,  including 
specification  of  seams  to  be  mined  on 
each  tract  and  the  most  desirable  timing 
and  rate  of  production. 

3.  The  demonstrated  and  inferred 
reserves  of  coal  on  each  tract  by 
seam(s]. 

4.  Which  of  the  tracts,  if  any,  should 
be  evaluated  as  part  of  a  larger  mining 
unit  (i.e.,  those  tracts  which  do  not  in 
themselves  form  a  logical  mining  unit). 

5.  The  configuration  of  the  larger 
mining  unit  of  which  the  tract  may  be  a 
part. 

6.  Restrictions  to  mining  which  may 
affect  coal  recovery. 

7.  The  price  that  the  mined  coal 
would  bring  in  the  marketplace. 

8.  The  cost  of  producing  the  coal, 
including  a  discussion  of  mining  and 
reclamation  costs. 

9.  The  percentage  rate  at  which 
anticipated  income  streams  should  be 
discounted,  either  in  the  absence  of 


inflation  or  including  inflation,  in  which 
case  the  anticipated  rate  of  inflation 
should  be  given. 

10.  Depreciation  and  other  accounting 
considerations. 

11.  The  value  of  the  surface  estate  if 
privately  held. 

12.  Documented  infonnation  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  area. 

If  information  submitted  is  considered 
to  be  proprietary,  the  infonnation  should 
be  so  labeled  in  the  first  page  of  the 
written  comment(s).  The  U.S.  Geological 
Survey  will  treat  this  information  as 
confidential  if  authorized  by  the 
exemption  provisions  of  the  Freedom  of 
Information  Act.  Comments  should  be 
sent  to  the  Eastern  Region  Conservation 
Manager,  Conservation  Division,  U.S. 
Geological  Survey,  1725  K  St,  NW., 

Suite  204,  Washington,  D.C.  20006. 
Comments  should  be  received  no  later 
than  30  days  after  publication  of  this 
notice. 

This  request  for  comments  should  not 
be  interpreted  as  a  firm  commitment  by 
the  Federal  Government  to  lease  any  of 
the  tracts  listed  in  Table  I.  A  decision  to 
lease  any  or  all  tracts  will  be  made  not 
less  than  30  days  before  the  lease  sale. 

Departmental  policy  calls  for  release 
of  all  non-proprietary  data  which  are 
used  as  input  in  the  discounted  cash 
flow  evaluation  model.  Under  this 
policy,  we  are  releasing  for  public 
comment  and  review  our  initial 
estimates  of:  (1)  “The  coal  selling  price” 
which  is  an  estimate  of  the  range  of 
current  market  prices  and  is  based  on 
the  quality  of  the  coal;  (2)  “the  unit 
mining  cost"  which  is  an  estimate  of  the 
range  of  all  the  operating  costs  used  to 
produce  the  coal;  and  (3)  “  the  nominal 
discount  rate"  which  is  the  discount  rate 
obtained  from  using  a  10  percent  real 
discount  rate  and  a  9  percent  inflation 
factor  (see  Table  II). 

These  values  may  change  as  a  result 
of  comments  received  from  the  public 
and  changes  in  the  market  conditions 
between  now  and  when  the  final 
economic  evaluations  are  completed. 

Dated:  September  tl,  1981. 


Tabla  I— Description  of  possibie  lease  tracts  in  the  Southern  Appalachian  Coal  Region  In  Alabama 

In-place  coal  Sulfur  Ash 

-  Arvaana  intai/  reserve  Piobable  BTU  corv  eon- 

Tract  name  County:  township  and  range,  (Huntsville  P.M.)  actoa™  roiai/  estimate  type  of  par  tent  tent 

(thousand  tons)  mina  pound  (per-  (per- 
_ toial/FMO‘ _ cent)  cent) 

Hams  Cemetery  (S8A) . .  Fayette;  T14S,  RIOW . . 160/40  85/39  Suitaee.. .  14^50  14  6.4 

Brannon . . . .  Walker;  T14S.  R98.10W - 304/273  1.116/672  .....xto _  13^70  2.0  14.7 

LiWe  Tyro  Creak . . .  Fayette:  TisaieS.  ROSIOW -  1.720/880  2.019/1.009  .....4to . 13.120  21  82 
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Table  h- Description  of  possible  lease  tracts  in  the  Southern  Appalachian  Coal  Region  in  Alabama— Contimied 


Tract  name 


County;  township  and  imge,  (Huntsville  P.M.) 


Crabbe  Road . - . .  - . 

rivipAi  (5UU)  .  ,n  T,  ,  T . ,  -T  r . 

...  Tuscaloosa:  T17S18S.  R9W  _ _ _ 

...  Fayotte;  T15S,  R9W _ _  _ 

...  Tuscaloosa;  TIBS,  R9&10W  . . . 

Tusratoow  TiB-S  nwinw  , . 

Walker;  T1^,  Ribw . . .  „  _ _ 

...  Fayette;  TIBS,  RBW . .  .  . 

...  Fa^tte;  T16417,  R9W . .  . . 

PomNey  No.  1 .  _ _ _ _ _ _ 

...  Fa^tte;  T15S.  R9S10W . . . 

...  Tu»»loosa:  T17S.  R9W . . . . . 

Tv^filnr><yE;  T1AS  RQA10W  . 

...  Fayette;  T1^.  R9W  . . . 

...  wiker.  T14S.  R9W . .  . . 

...  Tuscaloosa;  T18S,  R9S10W  _  _ _ - . 

WHey . . . . . . . . 

,  T|i,(calnn<ia;  T17A1«.«S,  rmiow . 

Howwd . . . 

....  Fayette;  T1«,  R10W . . . 

Acreage  total/ 
FMO‘ 

kvpiace  coal 
reserve 
estimate 
(thousand  tons) 
total/FMO' 

Probable 

typed 

mine 

BTU 

per 

pound 

Suittjr 

cotv 

tent 

(per¬ 

cent) 

Ash 

corv 

lent 

(per¬ 

cent) 

3,219/800 

12,176/3,073 

_ .do . 

13,606 

3.7 

6.6 

480/120 

219/86 

......do - 

13,000 

.9 

10.0 

1,200/400 

1,944/926 

. do . 

12,954 

3.9 

10.7 

2,025/480 

14,209/3,800 

....-do _ 

13,200 

3.5 

11.0 

1,120/400 

9,830/3,156 

_ do _ ... 

13,300 

2.0 

9.0 

286/35 

962/118 

. .do . 

13^70 

2.0 

14.7 

2,880/480 

12,474/2,759 

..-..do.- . . 

13,270 

1.0 

27 

1,800/320 

2,694/843 

. do . 

1^835 

2,9 

9.2 

3,680/1,180 

8,151/2,229 

. do . 

1Z512 

3.2 

9.1 

1,520/840 

887/797 

. .do _ 

13,440 

1.2 

6.0 

2,520/480 

3,569/800 

. do . 

14,060 

2.4 

52 

880/240 

1,873/658 

-.-.do . 

13,400 

3.7 

11.0 

1,160/680 

1,795/1,294 

—.do _ 

13,288 

27 

7.9 

6,780/1,960 

29,548/9,452 

Under¬ 

ground. 

12,995 

ID 

11.4 

14,120/7,920 

88,788/44,501 

. do _ 

1Z700 

27 

124 

7,920/2,040 

54,117/14,323 

. do....- . 

12,460 

25 

132 

1,337/796 

3,265/2,241 

Surface _ 

13,270 

20 

14.7 

‘  Federal  Mineral  Ownership. 


Table  II— Preliminary  estimates  of  econom¬ 
ic  data  to  be  used  in  discounted  cash 
flow  evaluation 


Underground 

Surface 

Mining  Costs  (S/ton) . 

.  20-25 

19-25 

Coal  Selling  Price  ($/toi4 _ 

_  25-36 

25-40 

Discount  rate  (%) . . 

_  19.9 

19D 

George  F.  Brown, 

Regional  Conservation  Manager,  Eastern 
Region. 

|FR  Doc.  81-27135  Filed  9-17-81;  8-45  am) 

BtUiNO  CODE  4310-31-M 


National  Park  Service 

Santa  Monica  Mountains  National  - 
Recreation  Area  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Santa  Monica 
Mountains  National  Recreation  Area 
Advisory  Commission  will  be  held  on 
Tuesday,  October  20, 1981  at  1:00  p.m.  in 
the  City  Council  Chambers,  1658  Main 
Street,  Santa  Monica,  California. 

The  Advisory  Commission  was  ' 
established  by  Pub.  L  95-625  to  provide 
for  free  exchange  of  ideas  between  the 
National  Park  Service  and  the  public  to 
facilitate  the  solicitation  of  advice  or 
other  counsel  from  members  of  the 
public  on  problems  pertinent  to  the 
National  Paric  Service  in  Los  Angeles 
and  Ventura  Counties. 

Members  of  the  Commission  are  as 
follows: 

Dr.  Norman  P.  Miller,  Chairperson 

Honorable  Marvin  Braude 

Ms.  Sarah  Dixon 

Ms.  Margot  Feuer 

Dr.  Henry  David  Gray 

Mr.  Edward  Heidig 

Mr.  Frank  Handler 


Ms.  Mary  C.  Hemeindez 
Mr.  Bob  Hollman 
Ms.  Susan  Barr  Nelson 
Mr.  Carey  Peck 
Mr.  Donald  Wallace 
Ms.  Marilyn  Whaley  Winters 
The  major  agenda  items  include  the 
following: 

Status  reports  on  land  acquisition,  law 
enforcement  and  ranger  activities, 
coastal  docent  program,  and  trails 
Interim  Use  and  Management 
Committee  Report 

Analysis  of  General  ManQgement  Plan 
Recommendations 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  may  hie  with  the 
Commission  a  written  statement 
concerning  issues  to  be  discussed. 

Persons  wishing  to  receive  further 
information  on  this  meeting  or  who  wish 
to  submit  written  statements  may 
contact  the  Superintendent.  Santa 
Monica  Mountains  National  Recreation 
Area,  22900  Ventura  Boulevard,  Suite 
140,  Woodland  Hills,  California  91364. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  by 
December  31, 1981,  at  the  above 
address. 

Dated:  September  10, 1981. 

Robert  S.  Chandler, 

Superintendent,  Santa  Monica  Mountains 
National  Recreation  Area. 

IFR  Doc  81-27228  FUnl  9-17-0;  84$  am) 
mUJNQ  CODE  4310-70-M 


Office  of  the  Secretary 

Regulatory  Reform:  Fish  and  Wildlife 
Coordination  Act;  Endangered  Species 
Act 

AOBNCV:  Department  of  the  Interior. 
action:  Review  under  Executive  Order 
12291  of  the  programs  of  the  Fish  and 


Wildlife  Service  (FWS),  Department  of 
the  Interior,  and  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA),  Department  of  Commerce, 
which  are  authorized  by  the  Fish  and 
wildlife  Coordination  Act  and  the 
Endangered  Species  Act 

SUMMARY:  On  August  12, 1981,  Vice 
President  Bush  announced  that  the 
Departments  of  the  Interior  and 
Commerce  would  conduct  a  review  of 
procedures  implementing  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531,  et.  seg.  (ESA), 
and  Fish  and  Wildlife  Coordination  Act 
16  U.S.C.  661,  et.  seg.  (FWCA),  to 
determine  whether  they  meet  the 
objectives  of  Executive  Order  12291. 
Lead  responsibility  for  conduting  these 
reviews  has  been  given  to  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks,  in  the  Department  of  the  Interior, 
who  has  established  two  interagency 
(FWS/NOAA)  Task  Forces  to  conduct 
them. 

These  regulatory  reviews  will 
evaluate  suggested  changes  in  the 
statutes,  existing  or  proposed  rules, 
management  practices,  or  inter-  and 
intra-agency  agreements,  and  Mrill 
determine  what  actions  are  necessary  to 
attain  the  objectives  of  Executive  Order 
12291.  Executive  Order  12291  requires 
that,  in  developing  or  revising  any  rule. 
Federal  agencies  must,  to  die  extent 
permitted  by  law — 

a.  Base  administrative  decisions  on 
adequate  information  concerning  the 
need  for  and  the  consequences  of  the 
proposed  action: 

b.  Undertake  regulatory  action  only 
when  the  potential  benefits  to  society 
from  the  regulations  outweigh  the 
potential  costs  to  society; 

c.  Choose  regulatory  objectives  to 
maximize  the  net  benefits  to  society; 
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d.  Among  alternative  approaches  to 
any  given  regulatory  objective,  choose 
the  alternative  involving  the  least  net 
cost  to  society;  and 

e.  Set  regulatory  priorities  with  the 
aim  of  maximizing  the  aggregate  net 
benefits  to  society,  taking  into  account 
the  condition  of  ti^e  particular  industries  . 
afiected  by  regulations,  the  condition  of 
the  national  economy,  and  other 
regulatory  actions  contemplated  in  the 
future. 

OATES:  Comments  on  these  regulatory 
reviews  may  be  submitted  prior  to 
October  16, 1981.  Comments  received 
after  that  date  will  be  considered  if  it  is 
practicable  to  do  so.  • 

Public  Participation  Procedures 

The  Department  of  the  Interior  is 
interested  in  soliciting  public  comment 
on  the  need  for  the  reform  of  the 
procedures  and  policies  currently 
.  associated  with  these  two  wildlife 
conservation  statutes.  Comments 
submitted  in  response  to  this  Notice 
should  specify  how  their  recommended 
reforms  relate  to  the  purposes  of  the 
Executive  Order  and  should  distinguish 
among  recommendations  which  would 
require  (1)  changes  in  law,  (2)  changes  in 
rules,  or  (3)  changes  only  in 
management  practice  or  personnel 
commitments.  The  public  need  not 
submit  comments  on  this  initiative 
which  substantially  restate  those  made 
either  to  (1)  Secretary  Watt,  in  response 
to  his  letters  to  the  Governors,  and 
others,  on  January  28, 1981,  (2)  the 
President  or  Vice  President,  in  response 
to  the  Presidential  Task  Force  on 
Regulatory  Relief,  or  (3)  upon  the  Draft 
Environmntal  Impact  Statement  and 
proposed  FWCA  rules,  published  on 
December  18, 1980  (45  FR  83412).  Those 
comments  will  be  incorporated  in  the 
review  as  if  refiled. 

If,  as  a  result  of  this  review,  it  is 
determined  that  rules  or  proposed  rules 
should  be  changed,  applicable 
rulemaking  requirements  will  be 
observed  which  will  permit  the  public  to 
participate  in  those  proceedings. 

ADDRESSES:  Interested  persons  or 
entities  may  submit  comments,  in 
writing,  to  Director.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  18th 
and  C  Streets  N.W.,  Washington,  D.C. 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Endangered  Species  Act  Review 

Ronald  E.  Lambertson,  Associate 

Director,  Department  of  the  Interior, 

18th  &  C  Streets,  N.W.,  Washington, 

D.C.  20240,  (Telephone  202-343-4646) 


Fish  and  Wildlife  Coordination  Act 
Review 

Michael  J.  Spear.  Associate  Director, 
FWS,  Department  of  the  Interior.  18th 
&  C  Streets,  N.W.,  Washington,  D.C. 
20240,  (Telephone  202-343-4767) 
Dated:  September  11, 1981. 

G.  Ray  Arnett, 

Assistant  Secretary  the  Interior. 

[FR  Doc.  81-27153  FSed  9-17-81;  6:45  am] 

BIIJ.ING  CODE  4310-55-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intei^  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Corporation  and  principal 
address:  Colt  Corp.,  49  Central  Avenue 
South,  Kearny,  NJ  07032. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations  and 
States  of  incorporation: 

(i)  Columbia  Terminals,  Inc.,  New 
Jersey  . 

(ii)  Amchems  Inc.,  T/A  American 
Chemicals,  Florida 

1.  Parent  corporation  and  address  of 
principal  offices:  E.  I.  du  Pont  de 
Nemours  and  Company,  1007  Market 
Street,  Wilmington.  Delaware  19898. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operations,  and 
states  of  incorporation: 

(i)  Remington  Arms  Company,  Inc. 
(Delaware) 

(ii)  Remington  Arms  of  Canada 
Limited  (Canada) 

(iii)  Endo  Laboratories,  Inc. 

(Delaware) 

(iv)  Endo  Pan  American  Corporation 
(New  York) 

(v)  Endo  Canada.  Inc.  (Canada) 

(vi)  Endo  Inc.  (Delaware) 

(vii)  Endo  Pharmaceuticals,  Inc. 
(Delaware) 

(viii)  New  England  Nuclear 
Corporation  (Indiana) 

1.  Parent  corporation  and  principal 
address:  Seppala  &  Aho  Construction 
Co.,  Inc.,  New  Ipswich,  NH  03071 

2.  Wholly  owned  subsidiaries  (all 
New  Hampshire  corporations): 

(i)  Monadnock  Fabricators,  Inc. 

(ii)  Builders  Exchange.  Inc. 

(iii)  Trase  Construction  Co.,  Inc. 

1.  Parent  corporation  and  address  of 
principal  office:  Trinity  Bag  &  Paper  Co., 
Inc.,  529  5th  Avenue,  New  York,  NY 
10017. 


-  2.  Vt^holly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
office: 

(i)  Terminal  Paper  Bag  Co..  Inc.,  P.O. 
Box  47,  Yulee,  FL  32097 

(ii)  Trinity  Midwest  Corporation,  P.O. 
Box  301,  Plainfield.  IL  60544 

(iii)  Trinity  Plastics  Corporation, 

Route  655,  New  Junction  Route  28,  and 
U.S.  Highway  29,  Remington,  VA  22734 

1.  Parent  corporation  and  address  of 
principal  office:  Trinity  Industries,  Inc., 
4001  Irving  Blvd..  Dallas,  Texas  75247; 
P.O.  Box  10587,  Dallas.  Texas  75207. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations  and 
address  of  their  respective  principal 
offices; 

(i)  Delta  Tank  Corporation.  Sherrill 
Street,  P.O.  Box  3750,  Jackson,  Georgia 
30233. 

(ii)  Equitable  Shipyards,  Inc.,  3636 1 10 
Service  Road.  Metairie,  Louisiana  70004. 

(iii)  Gambles*.  Inc.,  1401  North 
Decatur,  P.O.  Box  310,  Montgomery, 
Alabama  36101. 

(iv)  Hackney,  Inc.,  4001  Irving  Blvd., 
P.O.  Box  10587,  Dallas.  Texas  75207. 

(v)  Mosher  Steel  Company.  3910 
Washington  Avenue,  Houston,  Texas 
77001. 

(vi)  Texas  Metal  Fabricating 
Company,  7000  Old  Katy  Road,  P.O.  Box 
70125,  Houston,  Texas  77007. 

(vii)  Trinity  Industries  Transportation, 
Inc.,  4001  Irving  Blvd.,  P.O.  Box  10587, 
Dallas,  Texas  75207. 

(viii)  Ingalls,  Inc.,  620  4th  Avenue 
South,  P.O.  Box  2527,  Birmingham, 
Alabama  35202. 

(ix)  Ingalls  Marine,  Inc.,  701  Market 
Street,  N.W.,  Decatur.  Alabama  35601. 
Agatha  L.  Mergenovich. 

Secretary. 

(FR  Doc.  61-27184  Filed  9-17-61;  6:45  am) 

BlUING  CODE  7035-01-M 


[Volume  No.  164] 

Motor  Carrier^  Permanent  Authority 
Decisions;  Restriction  Removals; 
Decision*Notice 

Decided:  September  13, 1981. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
1980,  are  governed  by  49  CFR  Part  1137. 
Part  1137  was  published  in  the  Federal 
Re^ster  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 
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Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  die  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Findings 

We  find,  prehminmfly,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
imder  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  fmr  common  €md  contract 
carriers. 

By  tbe  Comraission,  Restriction  Removal 
Boaitl,  Members  ^om.  Ewing,  and  Shaffer. 
Agadu  L.  Mergenovich, 

Secretary. 

MC  26396  (Sub-403)X,  filed  September 
4, 1981.  AppUcant  THE  WAGGONERS 
liRUCKING,  P.O.  Box  31357,  Billings. 

MT  59107.  Representative:  BradfoM  E. 
Kisder.  P.O.  Box  82028,  Lincoln,  NE 
68501.  Applicant  seeks  to  remove 
restrictions  in  its  Sub-No.  368  certificate 
limiting  service  in  its  regular  route 
general  commodity  authority  to  foreign 
commerce  only. 

MC  63417  (Sub-310)X.  filed  August  24. 
1981.  Applicant:  BLUE  RIDGE 
TRANSFER  COMPANY. 
INCORPORATED,  P.O.  Box  13447, 
Roanoke,  VA  24034.  Representative: 
William  E.  Bain  (same  address  as 
applicant).  Applicant  seeks  to  remove 
restrictions  in  its  Sub-Nos.  98, 113, 146, 
154, 156, 166, 171, 179, 183, 184, 186, 196, 
198,  205,  211,  212,  213,  214,  226,  227,  230, 
236,  237,  244,  247,  249,  251,  252,  253,  256, 
261,  265,  267,  271,  272,  275,  276,  277,  278, 
279,  281,  282,  283,  284,  285,  286,  287,  288, 
289,  290,  295, 296, 297, 298,  and  299 
certificates  to  (1)  broaden  the 
commodity  descriptions  (a)  by  removing 
all  restrictions  from  genertd  commodies 
authority  in  Sub-Nos.  205,  214, 272, 276, 
279,  285,  297,  and  298,  except  classes  A 
and  B  explosives;  (b)  from  molded  peat 
products  and  expanded  foam  plastic 
products  in  Sub-No.  166,  molded  pulp 
products,  molded  peat  products,  paper 
IHvducts  and  expanded  foam  plastic 
products  in  Sub-No.  253,  to  “pulp,  paper 
and  related  products  and  rubber  and 
plastic  products”;  (c)  from  metal 
containers  in  Sub-No.  146,  and  iron  and 
steel  containers  in  Sub-No.  154,  to 
“metal  products";  (d)  from  mineral  fiber, 
mineral  fiber  products,  insulating 


material  and  air  filters  in  9ab-No.  156, 
glass  containers  in  Sul^No.  198, 
insulating  materials  in  Sub-No.  284, 

{^ass  containers  in  Sub-No.  287,  to  "day, 
concrete,  glass,  or  stone  products”:  (e) 
from  plumlring  supplies,  vanities,  and 
vanity  cabinets,  and  iron  and  steel 
artides  in  Sub-No.  171,  to.“plumbefs 
goods,  metal  products,  furniture  and 
fixtiHes”:  (f)  ^m  (1)  small  arms 
ammunitions  and  primers  to  “ordnance 
and  accessories  (except  dasses  A  and  B 
explosives)”:  (2)  hand  tools,  assayers 
scales,  melting  kettles,  and  sporting 
goods  to  “metal  products,  miscellaneous 
products  of  manufacturing,  and 
machinery;  and  (3)  automotive  parts  and 
accessories,  paint,  nuts,  bolts,  display 
racks,  catalogs  and  advertising 
materials  to  “transportation  equipment, 
diemicals  and  related  products,  metal 
products,  and  rubber  and  plastic 
products”  £ind  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
disMbution  of  the  commodities  in  (1),  (2) 
and  (3),  in  Sub-No.  179;  (g)  from  grain 
handling  equipment  in  Sub-No.  183  to 
“machinery”;  (h)  from  plumbing  goods, 
vanities,  and  cabinets  in  Sub-No.  184  to 
“plumbers  goods  and  furniture  and 
^tures”;  (i)  fit)m  polyethylene  foam 
products  in  Sub-No.  113,  expanded 
polyethylene  products  in  Sub-No.  186, 
plastic  bags,  can  liners,  containers, 
furticles,  fihn,  sheeting,  dropcloths, 
tarpauling,  and  scrap  in  Sub-No.  226, 
polyethylene  foam  products  in  Sub-No. 
286,  to  “rubber  and  plastic  products”;  (j) 
from  new  furniture  in  Sub-No.  256,  new 
furniture  and  store  fixtures  in  Sub-No. 
290,  new  furniture  and  furniture  parts  in 
Sub-No.  295,  to  “furniture  and  fixtures”: 
(k)  from  animal  feed  and  feed 
ingredients  in  Sub-No.  196,  animal  feed, 
feed  additives  and  supplements  in  Sub- 
No.  213,  animal  feed  in  Sub-No.  230,  to 
“food  and  related  products”;  (1)  from 
fireplaces,  air  heaters,  ventilators, 
barbecue  grills,  in  (part  1)  of  Sub-Nos. 

211  and  289,  to  “metal  products  and 
machinery”:  (m)  from  malt  beverages  in 
Sub-Nos.  229  and  231,  to  “food  and 
related  products”:  (n)  from  electric 
lamps  and  accessories  in  Sub-No.  237,  to 
machinery”;  (o)  from  chemicals,  plastic 
articles,  plastic  materials,  and  liquid 
plastics  in  Sub-No.  244,  to  “chemicals 
and  related  products,  rubber  and  plastic 
products”:  (p)  from  containers,  container 
closures,  container  components, 
glassware  and  packaging  products  and 
scrap  materials  in  Sub-No.  247  to  “such 
commodities  as  are  used  by  or  dealt  in 
by  manufacturers  of  containers, 
container  closures,  glassware,  packaging 
products,  and  scrap  materials  related  to 
such  products”:  (q)  from  water  heaters, 
heating  boilers,  hot  water  tanks  and 


solar  heating  panels  in  Sub-No.  251  to 
“metal  produ^, 

and  machinery”;  (r)  fiom  containers  and 
container  ends  and  materials,  supplies, 
and  equipment  used  in  the  manufacture 
thereof  in  Sub-No.  252,  to  “such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  containers  and 
container  ends”;  (s)  from  boots  and 
shoes  in  Sub-No.  261,  to  “leather  and 
leather  products  and  rubber  and  plastic 
products”;  (t)  finm  plastic  and  paper 
products  in  ^b-No.  212,  containers, 
parts,  and  accessories  in  Sub-No.  265,  to 
“pulp,  paper  and  related  products, 
rubber  or  plastic  products,  and  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  containers”;  (u)  from 
metal  ductwork,  fittings,  and  duct 
heaters  in  Sub-No.  271  to  “metal 
products,  and  machinery”;  (v)  fiom 
heating  and  air  conditioning  apparatus 
and  parts  in  Sub-No.  277  to 
“machinery”;  (w)  from  electrical  sound 
amplifying  equipment,  component  parts, 
and  accessories  in  Sub-No.  278,  to 
machinery,  furniture  and  fixtures”:  (x) 
from  electrical  appliances  in  Sub-No. 

281,  to  “machinery”:  (y)  from  machinery, 
machinery  parts,  rubber  products, 
environmental  control  equipment,  and 
air  conditioning  units  in  Sub-No.  282,  to 
“rubber  or  plastic  products,  meted 
products,  and  machinery”;  (z)  fiom 
paints,  water  proofing  compounds,  and 
protective  coatings  in  Sub-No.  288  to 
“chemicals  and  related  product  and 
protective  coatings”;  (aa)  fiom 
household  appliances  in  Sub-No.  296,  to 
“machinery”;  (bb)  fiom  containers  and 
container  parts  in  Sub-No.  299  to  “such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  containers”:  (cc)  fiom 
paper  and  paper  products  in  Sub-No.  98 
to  “pulp,  paper,  and  related  products”; 
(dd)  fiom  plastic  articles  in  Sub-No.  249 
to  “rubber  and  plastic  products”:  (2) 
remove  the  facilities  li^tations  and  or 
replace  (a)  in  Sub-Nos.  98  and  249 
Muskogee,  OK.  with  Muskogee  County, 
OK;  (b)  in  Sub-No.  146  Salisbury,  NC, 
with  Rowan  County,  NC;  (c)  in  Sub-No. 
154  Canton,  MS,  with  Masson  County, 
MS;  (3)  in  Sub-No.  156  Wabash,  IN,  with 
Wabash  County,  IN;  (e)  in  Sub-No.  166 
Florin,  CA,  with  Sacramento  County, 
CA;  (f)  in  Sub-No.  171  Evansville  and 
Rocl^rt,  IN,  with  Vanderburgh  and 
Spencer  Counties,  IN;  (g)  in  Sub-No.  179 
Lewiston,  IL;  Oroville.  CA;  Benecia,  City 
of  Industry,  and  Santa  Ana,  CA,  with 
Nez  Perce  County,  ID*.  Butte,  Los 
Angeles,  Orange,  and  Solano  Counties, 
CA;  (h)  in  Sub-No.  183  Salina,  KS,  with 
Saline  County.  KS;  (i)  in  Sub-No.  184 
Corsicana  and  Hondo.  TX; 
Crawfordsville  and  Rensselaer,  IN; 
Leominster,  MA;  Milwaukee,  WI; 
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Monroe,  GA;  New  Castle,  PA;  Ottumwa, 
lA;  Phoenix,  AZ;  Redlands,  CA;  Salem, 
OH:  and  Union  Point,  GA,  with  Medina 
and  Navarro  Counties,  TX;  Montgomery 
and  Jasper  Counties,  IN;  Worcester 
County,  MA;  Milwaukee  County,  Wl; 
Walton  and  Greene  Counties,  GA; 
Lawrence  County,  PA;  Wapello  County, 
lA;  Maricopa  Coimty,  AZ;  San  Berdino 
County,  CA;  Columbiana  County,  OH;  (j) 
in  Sub-No.  196  Hutchinson,  KS,  with 
Reno  County,  KS;  (k)  in  Sub-No.  186 
Biola,  CA,  with  Fresno  Coimty,  CA;  (1)  in 
Sub-No.  198  Cliffwood,  NJ,  with 
Monmouth  County,  NJ;  Henryetta,  OK, 
with  Okmulgee  County,  OK;  Shakopee, 
MN,  with  Scott  County,  MN;  Terre 
Haute,  IN,  with  Vigo  County,  IN;  Warner 
Robins,  GA,  with  Houston  County,  GA; 
(m)  in  Sub-No.  205  Corinth,  MS,  with 
Alcorn  County,  MS;  (n)  in  Sub-No.  211 
facilities  near  Baltimore.  MD,  with 
Baltimore.  MD.  Fullerton,  CA,  with 
Orange  County,  CA;  Union  City,  TN. 
with  Obion  County.  TN;  (o)  in  Sub-No. 

213  Mattoon,  IL,  with  Coles  County.  IL; 

(p)  in  Sub-No.  226  facilities  near 
Lawrenceburg,  TN.  with  Lawrence 
County,  TN;  Macomb,  IL,  with 
McDonough  County,  IL;  Montgomery, 

AL,  with  Montgomery  County.  AL;  (q)  in 
Sub-No.  230  Birmingham,  AL,  with 
Jefferson,  Shelby,  and  St.  Clair  Counties, 
AL;  Cerritos  and  Los  Angeles,  CA.  with 
Los  Angeles  and  Orange  Counties,  CA; 
Columlms,  OH  with  Franklin  and 
Fairfield  Counties,  OH;  Ogden,  UT.  with 
Weber  County.  UT;  Hutcl^son.  KS, 
with  Reno  County  KS;  (r)  in  Sub-No.  237 
Charleroi,  PA,  with  Washington  County, 
PA;  Monroe,  LA,  with  Ouachita  Parish, 
LA;  Salina,  KS,  with  Saline  County,  KS; 
(s)  in  Sub-No.  251  McBee,  SC,  with 
Chesterfield  County.  SC;  (t)  in  Sub-No. 
253  Albertville,  AL,  with  Marshall 
County,  AL;  New  Iberia,  LA.  with  Iberia 
Parish,  LA;  Memphis,  TN.  with  Shelby 
County,  TN;  (u)  in  Sub-No.  256  Trumann. 
AR.  with  Poinsett  County,  AR;  (v)  in 
Sub-No.  261  Gallatin,  TN,  with  Sumner 
County,  TN;  Nashville,  TN,  with 
Davidson  County,  TN;  (w)  in  Sub-No. 

271  Kaysville,  UT.  widi  Davis  County, 
UT;  (xj  in  Sub-No.  272  facilities  in 
Richmond  County,  GA,  with  Richmond 
County,  GA:  (^)  in  Sub-No.  277  Cedar 
City,  UT,  with  Iron  County,  UT,  E. 
Bloomfield,  NY,  with  Ontario  County, 
NY:  New  Braunfels,  TX,  with  Comal  and 
Guadalupe  Counties,  TX;  Oceanside, 

CA,  with  San  Diego  County,  CA; 
Redmond,  WA,  with  King  County,  WA; 
Santa  Fe  Springs,  CA,  with  Los  Angeles 
and  Orange  Ci^ties,  CA;  Somerset,  PA, 
with  Somerset  County,  PA;  Wichita,  KS, 
with  Segwick  County,  KS;  (z)  in  Sub-No. 
278  An^eim,  CA,  with  Los  Angeles  and 
Orange  Counties,  CA;  Oklahoma  City, 


OK,  with  Oklahoma,  Cleveland  and 
Canadian,  Counties,  OK;  (aa)  in  Sub-No. 
279  Los  Angeles,  CA,  with  Los  Angeles 
and  Orange  Counties,  CA;  (bb)  in  Sub- 
No.  281  Cape  Girardeau,  MO,  with  Cape 
Girardeau  County,  MO;  Long  Beach,  CA, 
with  Los  Angeles  and  Orange  Counties, 
CA;  (cc)  in  Sub-No.  282  Oklahoma  City, 
OK,  with  Cleveland,  Canadian,  and 
Oklahoma  Counties.  OK;  (dd)  in  Sub-No. 
284  Fruita,  CO,  with  Mesa  County,  CO; 
Grambling,  LA,  with  Lincoln  Parish,  LA; 
(ee)  in  Sub-No.  285  facilities  near 
Roanoke,  VA,  with  Roanoke,  VA;  (ff)  in 
Sub-Nos.  286  and  113  Coldwater, 
widi  Branch  County,  MI;  (ggj  in  Sub-No. 
288  Hollister,  CA,  with  San  Benito 
County,  CA;  (hh)  in  Sub-No.  289  Santa 
Fe  Springs,  CA,.with  Los  Angeles 
County,  CA;  (ii)  in  Sub-No.  290  Terrell, 
TX,  wiA  Kalian  County,  TX;  (jj)  in 
Sub-No296  Greenville  and  Grand 
Rapids,  MI,  with  Kent  and  Montcalm 
Counties,  ^  (kk)  in  Sub-No.  299  Los 
Angeles,  CA,  with  Los  Angeles  and 
Orange  Counties,  CA;  Kent,  WA,  with 
King  County,  WA;  Hioenix,  AZ,  with 
Maricopa  County,  AZ;  (3)  remove 
restrictions  (a)  against  the 
transportation  of  materials,  equipment, 
and  supplies  used  in  the  manufacture, 
sale,  and  distribution  of  malt  beverages 
to  Milwaukee;  (b)  service  fi^m 
Milwaukee,  WI  to  MI  and  NE  and  (3) 
service  from  Fort  Worth,  TX,  to  AL,  AR 
and  MS  in  Sub-No.  229;  (4)  remove 
restrictions  against  commodities  in  bulk, 
and  commodities  requiring  special 
equipment  wherever  they  appear  in  the 
named  certificates;  (5]  remove  a 
restriction  against  service  at  Hodge,  LA, 
in  Sub-No.  212;  (6)  remove  a  restriction 
against  the  transportation  of  agricultural 
implements  other  than  hand  in  Sub-No. 
227;  (7)  replace  one-way  with  radial 
authority;  (8)  remove  the  exceptions  of 
AK  and  HI  wherever  they  appear;  (9) 
remove  the  exceptions  of  CA  and  HI  in 
Sub-No.  166;  (10)  remove  originating  at 
or  destined  to  restrictions  in  Sub-Nos. 

98. 184,  205, 226, 230,  272,  278  and  282. 

MC  99408  (Sub-ll)X,  filed  September 
4, 1981.  .Applicant:  CITY  DELIVERY 
SERVICE,  INC,  1  Passan  Dr.,  Laflin 
Borough,  PA  18702.  Representative: 
Joseph  A.  Keating,  Jr.,  121 S.  Main  St, 
Tavlor,  PA  18517.  Applicant  seeks  in  its 
Sub-Na  7F  certificate  to  (1)  change 
Scranton  and  Wilkes  Bairo,  PA  to 
Lackawanna  and  Luzerne  Counties.  PA, 
and  (2)  eliminate  the  facility  restriction. 

MC  124718  (Sub-lJX,  filed  August  24, 
1981.  Applicant  REISING  BROHIERS, 
INC.,  P.O.  Box  5,  54  Hungry  Harbor 
Road  Valley  Stream,  NY  11582. 
Representative:  Eugene  M.  Malkin,  Suite 
1832,  Two  World  Tirade  Center.  New 
York.  NY  10048-0640.  Applicant  seeks  to 


remove  restrictions  in  its  lead  certificate 
to  (1)  broaden  the  commodity 
description  from  agricultural  lime, 
limestone,  and  limestone  poultry  and 
animal  feed  to  "ores  and  minerals,  clay, 
concrete,  glass  or  stone  products,  and 
food  and  related  products";  and  from 
empty  containers  to  "lumber  and  wood 
products,  pulp,  paper  and  related 
products,  plastic  products  and  metal 
products”:  (2)  eliminate  restriction  to 
shipments  in  containers:  and  (3)  change 
one-way  authority  to  radial  authority. 

MC  129952  (Sub-2)X,  filed  August  25, 
1981.  Applicant:  JO-DI  TRUCKING, 

INC.,  P.O.  Box  21,  Harrells,  NC  28444. 
Representative:  Terrell  C.  Clark,  P.O. 

Box  25,  Stanleytown,  VA  24168. 

Applicant  seeks  to  remove  restrictions 
in  its  Sub-No.  1  Certificate  to  (1) 
broaden  lumber  to  “lumber  and  wood 
products”:  feed,  flour,  canned  goods,  ice 
cream  salt,  apple  products  and  vinegar 
to  "food  and  related  products”;  store 
fixtures  to  "furniture  and  fixtines”; 
hardware  to  “such  commodities  as  are 
dealt  in  by  hardware  or  home 
improvement  stores";  and  general 
commodities  with  various  exceptions  to 
"general  commodities,  except  classes  A 
and  B  explosives,"  (2)  substitute 
Sampson  County,  NC,  for  Clinton  and 
Roseboro,  NC;  New  Hanover  County, 

NC  for  Wilmington,  NC;  Alamance. 
Beaufort  Bladen,  Brunswick,  Carteret, 
Chatham,  Columbus.  Cumberland, 
Craven,  Duplin,  Durham,  Edgecombe, 
Franklin,  Granville,  Greene.  Hartnett. 
Hoke.  Johnston,  Jones,  Lee,  Lenoir, 
Martin,  Moore,  Montgomery,  Nash,  New 
Hanover.  Onslow,  Pamlico,  Pender,  Pitt, 
Randolph  Richmond,  Robeson, 

Sampson,  Scotland,  Wake.  Wayne,  and 
Wilron  Counties,  NC  for  points  in  NC 
within  75  miles  of  Clinton,  NC;  Sussex 
County,  VA  for  Jarratt  VA;  Berkeley 
County.  WV  for  Inwood,  WV;  Baltimore 
County  for  Sparrows  Point  MD,  and  (3) 
provide  radial  operations  where  only 
one-way  authority  exists. 

MC  139083  (Sub-14)X,  filed  August  24, 
1981.  Applicant  BUILDING  SYSTEMS. 
TRANSPORTATION,  INC.,  P.O.  Box 
142,  Washington  Courthouse,  OH  43160. 
Representative:  Marshall  Kragen,  1919 
Pennsylvania  Avenue  NW..  Suite  300, 
Washington,  DC  20006.  AqipUcant  seeks 
to  remove  restrictions  in  its  Sub-No.  10 
certificate  to  broaden  its  authority  from 
(1)  buildings.  (2)  iron  and  steel  articles, 
(3)  plastic  and  fiberglas  pipe,  and  (4) 
materials,  equipment  and  supplies  used 
in  the  manufacture,  distribution,  and 
sale  of  the  commo^ties  in  (1)  through  (3) 
above,  to  “(1)  rubber  and  plastic 
products;  pulp,  paper,  and  related 
products;  metal  p^ucts;  and  clay. 
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concrete,  glass,  or  stone  products;  and 
(2)  materials,  equipment,  and  supplies 
used  in  the  manufacture,  distribution, 
and  sale  of  the  commodities  in  (1) 
above”,  between  points  in  AL,  AR,  CT, 
DE,  FL,  GA,  IL,  IN,  LA,  KY,  LA.  ME,  MD. 
MA.  MLMN,  MS,  MO,  NJ.  NY,  NC,  OR 
PA,  SC.  TN,  TX,  VT.  VA.  WV.  WI,  and 
DC. 

MC 144513  (Sub-22)X,  filed  August  31. 
1981.  Applicant:  CONDOR  CONTRACT 
CARRIERS,  INC.,  656  Wooster  Street, 
Lodi,  OH  44254.  Representative: 

Bradford  E.  Kistler,  P.O.  Box  82028, 
Lincoln,  NE  68501.  Applicant  seeks  to 
remove  restrictions  in  its  No.  MC  144513 
Sub-Nos.  6  and  16  certificates  and  No. 
MC  138054  Sub-Nos.  1. 10, 14. 17,  22F, 

25F.  34F  and  36F  permits  to  (1)  broaden 
the  commodity  descriptions  as  follows: 
to  “machinery”  from  shop  and 
construction  equipment  and  ventilators 
in  Sub-No.  5  certificate  and  Sub-No.  1 
permit;  to  “lumber  and  wood  products” 
from  shop  and  construction  supplies  in 
Sub-No.  5  certificate:  to  "building 
materials”  from  coatings,  room  dividers, 
partitions,  ceiling  grids,  shutters  and 
louvers  in  Sub-No.  5  certificate  and  Sub- 
Nos.  1  and  25F  permits:  to  "rubber  and 
plastic  products”  from  rubber  products, 
rubber  materials,  plastic  articles,  plastic 
products  and  plastic  resins,  etc.  in  Sub- 
Nos.  5  and  16  certificates  and  Sub-Nos.  1 
and  14  permits;  to  “chemicals  and 
related  products”  from  chemicals, 
carbon  black,  saline  solutions, 
adhesives,  blood  derivatives,- etc,  tn 
Sub-Nos.  5  and  16  certificates  and  Sub- 
Nos.  14  and  34F  permits;  to  “pulp,  paper 
and  related  products  and  printed 
matter”  from  paper  and  paper  products 
in  Sub-No.  5  certificate;  to  “metal 
products”  from  ornamental  iron  and 
sheet  metal  products  in  Sub-Nos.  1. 17 
and  25F  permits;  to  “furniture  and 
fixtures”  from  infant  and  juvenile 
fumitme,  tool  stands,  service  carts, 
benches,  seats,  cabinets,  shelving, 
lockers,  etc.  in  Sub-Nos.  10, 17  and  25F 
permits;  to  “clay,  concrete,  glass  or 
stone  products”  from  glass  bottles  and 
infant  feeding  equipment  in  Sub-Nos.  14 
and  22F  permits;  to  “transportation 
equipment”  from  car  seats  and  carriers 
in  Sub-No.  10  permit;  (2)  remove 
“commodities  in  bulk,  in  tank  vehicles” 
and  “size  and  weight”  restrictions  in 
Sub-Nos.  5  and  16  certificates  and  Sub- 
Nos.  1, 14, 17.  25F,  and  34F,  permits:  (3) 
remove  “originating  at  and  destined  to” 
restriction  in  Sub-No.  5  certificate;  (4) 
remove  all  exceptions  except  classes  A 
and  B  explosives  from  its  general 
commodities  authority  in  Sub-No.  36F 
permit;  (5)  remove  the  “AK,  HI  and  OH” 
exceptions  wherever  they  appear  in 
both  the  certificates  and  permits 


referred  to  above;  (6)  broaden  the 
territorial  description  to  between  points 
in  the  U.S.  under  continuing  contract(s) 
with  a  named  shipper  in  all  permits. 

MC  148158  (Sub-14]X,  filed  July  28. 

1981  previously  noticed  in  the  Federal 
Register  of  August  25, 1981,  republished 
as  follows:  Applicant:  CONTROLLED 
DELIVERY  SERVICE.  INC.,  P.O.  Box 
1299,  City  of  Industry,  CA  91749. 
Representative:  Robert  L  Cope,  Suite 
501, 1730  M  Street  NW.,  Washington, 

D.C.  20036.  Applicant  seeks  to  remove 
restrictions  in  its  Sub-No.  IF  certificate 
to  (1)  broaden  the  commodity 
description  from  general  commodities 
with  the  usual  exceptions  to  general 
commodities  (except  classes  A  and  B 
explosives);  (2)  remove  facilities 
limitation  and  replace  El  Paso,  TX  with 
El  Paso  County,  TX,  and  Dona  Ana  and 
Otero  Counties,  NM;  (3)  remove 
restrictions  against  service  to  AK  and 
HI;  and  (4)  remove  the  restriction  to 
traffic  originating  at  or  destined  to 
named  points.  The  purpose  of  this 
republication  is  to  add  two  counties  to 
part  (2),  which  were  inadvertently 
omitted  in  the  original  publication. 

MC  150145  (Sub-2]X,  filed  August  26, 
1981.  Applicant:  RALPH  L  NORTON, 

P.O.  Box  27,  Jericho,  VT  05465. 
Representative:  W.  Norman  Charles, 

P.O.  Box  724,  Glens  Falls,  NY  12801. 
Applicant  seeks  to  remove  restrictions 
in  his  MC  150145  Sub-No.  1  certificate  to 
(1)  broaden  the  commodity  description 
from  paper,  and  materials,  equipment 
end  supplies  used  in  the  manufacture  of 
paper,  to  “pulp,  paper  and  related 
products  and  materials,  equipment  and 
supplies  used  in  the  manufacture 
thereofi’  and  (2)  replace  service  point 
with  county-wide  authority  as  follows: 
Gilman,  VT,  with  Essex  County,  VA. 
Applicant  also  seeks  to  broaden  the 
commodity  descriptions  frxim  (a)  soda, 
malt  beverages,  wine,  and  empty  glass 
bottles  in  his  MC  136489  (lead)  permit, 
and  (b)  malt  beverages,  empty  malt 
beverage  containers,  soda  beverages, 
empty  glass  bottles  and  wine  in  his  Sub- 
No.  2  permit  to  “food  and  related 
products,  and  glassware,  containers  and 
closures”;  remove  the  “except  in  bulk,  in 
tank  vehicles”  restriction  in  his  Sub-No. 

2  (part  5)  permit;  and  to  expand  the 
territorial  description  in  each  permit  to 
between  points  in  the  United  States 
under  contract(s)  with  named  shippers. 

MC  150445  (Sub-2)X.  filed  September 
8, 1981.  Applicant:  ALFONSO  V. 
MANGIONE,  510  S.  Main  St.,  Pittston, 
PA  18640.  Representative:  Joseph  A. 
Keating,  Jr..  121  S.  Main  St,  Taylor,  PA 
18517.  Applicant  seeks  to  remove 
restrictions  in  its  Sub-No.  IF  certificate 
to  (1)  broaden  its  commodity  description 


to  “coal  and  coal  products”,  frt>m  coal; 
and  (2)  replace  cities  with  county-wide 
authority:  Ashley.  Hazleton,  and 
Shennandoah,  PA,  with  Luzerne  and 
Schuylkill  Counties.  PA;  and 
Binghamton,  NY,  with  Broome  County, 
NY. 

|FR  Due.  81-27185  Filed  9-17-81;  8:45  am] 

8IUJNG  CODE  7035-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  251  of  the  Conunission’s 
Rules  of  Practice,  see  49  CFR  1100.251. 
Special  Rule  251  was  published  in  the 
Federal  Register  on  December  31, 1980, 
at  45  FR  86771.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3, 1980,  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  apiHt)priate  statutes 
and  Commission  regulations.  A  copy  of 
any  appHcation,  including  aU  svpportii^ 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings: 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g..  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  coidorm  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufiicient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
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application  later  becomes  unopposed], 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construced  as  conferring  only  a  single 
operating  right. 

*  Note.— All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noti^  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract". 

Mease  direct  status  inquiries  to  the 
Ombudsman’s  Office,  (202]  275-7326. 

Volume  No.  OPl-262 

Decided:  September  14, 1981. 

By  the  Commission,  Review  Board  No.  1.  . 

Members  Parker,  Chandler,  and  Fortier. 

MC 158050,  filed  August  31. 1961. 
AppUcant:  QUALITY  TRANSPORT 
S^VICES,  INC.,  Suite  300,  Landover 
Mall  West,  Landover,  MD  20785. 
Representative:  Alan  F.  Wohlstetter, 

1700  K  Street  NW.,  Washington,  D.C. 
20006,  (202]  833-8884.  Transporting,  for 
or  on  behalf  of  the  United  States 
Government  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions], 
between  points  in  the  U.S. 

Volume  No.  OPY-2-173 
Decided:  September  9, 1981. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chamller,  and  Fortier. 

MC  139532  (Sub-3),  filed  August  28, 
1981.  Applicant:  MERLIN  MARTIN 
MOVING  &  STORAGE,  INC.,  1306  South 
Jefferson,  Wadena,  MN  56482. 
Representative:  James  B.  Hovland,  525 
Lumber  Exchange  Bldg.,  10  S.  5th  St., 
Minneapolis.  MN  55402, 612-340-0808. 
Transporting  used  household  goods  for 
the  account  of  the  United  States 
Government  incident  to  the  performance 
of  a  pack-and-crate  service  on  behalf  of 
the  Department  of  Defense,  between 
points  in  the  U.S. 


MC  147313  (Sub-2],  filed  August  28, 
1981.  Applicant:  JOHN  PEFROMMER, 
INC.,  Box  307,  Douglassville,  PA  19518. 
Representative:  Theodore  Polydoroff, 
Suite  301, 1307  Dolley  Madison  Blvd., 
McLean,  VA  22101,  703-893-4924. 
Transporting  for  or  on  behalf  of  the 
Untied  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions], 
between  points  in  the  U.S. 

MC  156942  (Sub-l),  filed  August  25, 
1981.  Applicant:  RAYMOND  M. 
CHENOWETH  AND  SAMUEL  A. 

BRUNI,  d.b.a.  BEST  WEST  EXPRESS. 
1900  Westland  Drive,  Las  Vegas,  NV 
69102.  Representative:  Robert  G. 
Harrison,  4299  James  Drive,  Carson  City, 
NV  89701,  702-882-5649.  Transporting 
for  or  on  behalf  of  the  United  States 
Government  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions], 
between  points  in  the  U.S. 

MC  157992,  filed  August  28, 1981. 
Applicant  Claude  Bell  d.b.a.  C  &  G 
TRANSPORT,  MILL  St..  Mars  Hill.  ME 
04758-0263.  Representative:  Glenda  D. 
Bell,  (same  address  as  applicant],  207- 
425-4361.  Transporting  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs], 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners,  by  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S. 

MC  158013,  filed  September  1, 1981. 
Applicant  TRANSPORT  SYSTEMS 
U.S.A.,  INCh  565  Plank  Rd.,  Waterbury, 
CT  06705.  Representative:  Joseph  A. 
Keating,  Jr.,  121  S.  Main  St.,  Taylor,  PA 
18517,  717-344-8030.  As  a  broker  of 
general  commodities  (except  househoFd 
goods],  between  points  in  the  U.S. 

Volume  No.  OPY-3-167 

Decided:  September  11, 1981. 

By  the  Commission,  Review  Board  No.  2. 
Members  Carleton,  Fisher,  and  Williams. 

MC  152764  filed  July  6, 1981, 
previously  published  in  the  Federal 
Register  on  July  22. 1981,  as  MC-156764. 
Applicant  LV.L,  INC.,  P.O.  Box  767, 221 
S.  Edmond  Rd^  Jacksonville,  AR  72076. 
Representative:  Larry  Vassar  (same 
address  as  applicant],  (501)  982-0806. 

Note.— The  publication  in  the  Federal 
Register  on  July  22, 1981,  is  correct,  but 
do^et  No.  MC-156764,  should  read  MC- 
152764. 

MC  156565  (Sub-lJ,  filed  September  3, 
1981.  Applicant  WILLIAM  K.  BOUNT, 
d.b.a.  SWEETWnjJAM  TRUCKING, 
4942  El  Monte  Ave.,  Temple  City,  CA 
91780.  Representative:  John  C.  Russell, 


1545  Wilshire  Blvd.,  Los  Angeles,  CA 
90017,  (213)  483-4700.  As  a  broker  of 
general  commodities  (except  household 
goods],  between  points  in  the  U.S. 

MC  158005,  filed  August  31, 1981. 
Applicant  STATEWIDE  DELIVERY 
SERVICE,  INC.,  18  Liberty  Ave., 
Somerville,  MA  02144.  Representative: 
John  F.  Q’Donnell,  60  Adams  St.,  P.O. 

Box  238,  Milton,  MA  02187,  (617)  696- 
7610.  Transporting  shipments  weighing 
100  pounds  or  less  if  transported  in  a 
motor  vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S. 

MC  158034,  filed  September  1, 1981. 
Applicant:  JAMES  NESBITT  d.b.a. 
NESBITT  TRUCKING.  35  Turnpike  Rd., 
Southborough,  MA  01745. 

Representative:  Robert  D.  Hansen,  P.O. 
Box  625,  Framingham,  MA  01701  (800) 
225-9490.  Transporting  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs], 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners  by  the  owner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  the  U.S. 

Volume  No.  OPY-4-362 
Decided:  September  4, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  135037  (Sub-l),  filed  August  31, 
1981.  Applicant:  BONDED  MOVING  & 
STORAGE  CO.,  INC.,  2975  W.  Edgemont 
Ave.,  Montgomery,  AL  36108.  Applicant: 
Lawson  A.  Goray  (same  address  as 
applicant]  (205)  281-0140.  Transporting 
used  household  goods  for  the  account  of 
the  United  States  Government  incident 
to  the  performance  of  a  pack-and-crate 
service  on  behalf  of  the  Department  of 
Defense,  between  points  in  the  U.S. 

MC  158007,  filed  August  31, 1981. 
Applicant:  HERBERT  W.  SMITH,  400 
Mound  City  Rd.,  Box  1282,  West 
Memphis,  AR  72301.  Representative: 
Dale  Woodall,  900  Memphis  Bank  Bldg., 
Memphis,  TN  38103  (901]  525-6781. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs],  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

Volume  No.  OPY-4-866 
Decided:  September  11, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  150716  (Sub-2],  filed  September  4, 
1981.  Applicant:  J.  R.  S.  LEASING 
CHARTER,  INC.,  9445  S.  51st  Ave.,  Oak 
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Lawn,  IL  60453.  Representative:  Joseph 
Winter,  29  S.  LaSalle  St.,  Chicago,  IL 
60603  (312]  263-2306.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
Agatha  L.  M  ergenovidh. 

Secretary. 

(FR  Doc.  81-27182  Filed  9-17-81;  8:45  am] 

BILUNO  CODE  703S-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Fedraal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 198a  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  ^m 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.0a 

Amendments  to  the  request  for 
authority  are  not  allowed  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliininarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  coidorm  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This  ■ 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  die  form  of  verified 
statements  filed  on  or  before  45 'days 
fi-om  date  of  publication,  (or.  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 


effect  only  as  long  as  the  applicant 
maintains  appropriate  complitmce.  Hie 
unopposed  applications  involving  new 
entrants  will  1^  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

'To  the  extent  diat  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  die  duplicadon  shall  be 
construed  as  conferring  only  a  single 
operating  ri^t 

Note<— All  applications  are  for  authority  to 
operate  as  a  motor  common  carrim'  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract".  IHease  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OPl-261 

Decided:  September  14, 1961. 

By  the  Commission.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  93021  (Sub.3),  filed  September  20, 
1981.  Applicant  RUSSELL  TRANSFER 
CO.,  INCn  1300  Pegram  Street,  Charlode. 
NC  28205.  Representative:  Earl  W. 

White  (same  address  as  applicant)  (704) 
376-3368.  Transporting  household  goods. 
between  points  in  FL,  GA,  NC,  SC,  TN. 
VA,  and  the  District  of  Colombia. 

MC  117201  (Sub-58],  filed  September 

2. 1981.  Applicant:  INTERSTATE 
DISTRIBUTOR  CO.,  8311  Durango  S.W.. 
Tacoma,  WA  98499.  Representative: 
George  R.  LaBissoniere,  15  S.  Grady 
Way.  Suite  233,  Renton,  WA  98055,  (206) 
228-3807.  Transporting  general 
commodities  (except  dasses  A  and  B 
explosives),  between  pionts  in  WA,  OR, 
CA,  ID.  NV.  AZ,  NH  UT,  WY.  CO.  and 
MT. 

MC  138960  (Sub-22),  filed  September 

3. 1981.  Applicant:  ROKO  EXPRESS. 
INC.,  819  West  Fifth  Avenue.  PO  Box 
169,  Columbus,  OH  43212. 
Representative:  H.  Barney  Firestone.  10 
South  LaSalle  Street,  Suite  1600, 

Chicago.  IL  60603  (312)  263-1600. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives], 
between  points  in  IL,  IN,  OH  and  MI.  on 
the  one  hand,  and,  on  the  other,  points 
in  KY.  TN,  MO.  MS.  AR.  LA.  AL,  GA. 

FL.  VA.  WV.  SC  and  NC.  ‘ 

MC  145281  (Sub-3),  filed  September  3, 
1981.  Applicant:  JAMES  P.  KKGAN  CO. 
INC.,  Route  9  H.  PO  Box  426, 
Kinderiiook,  NY  12106.  Representative: 
Louise  E.  Keegan  (same  address  as  > 


applicant)  (518)  758-9501.  Transporting 
pulp,  paper  and  related  products, 
between  points  in  Albany.  Columbia, 
Rennselaer,  and  Saratoga  Counties,  NY, 
on  the  one  hand,  and.  on  the  other, 
points  in  CT,  MA,  and  RI. 

MC  147571  (Sub-4),  filed  August  31. 
1981.  Applicanb  TV\^  RIVERS 
TRANSPORTATION  COMPANY,  a 
Corporation,  500  Armory  Drive.  South 
Holland,  IL  60473.  Representative: 

Edward  G.  Bazelon,  39  South  LaSalle 
Street,  Chicago.  IL  60603  (312)  236-9375. 
Transporting  food  and  related  products, 
between  Kansas  City,  MO,  and  points  in 
Macon,  Carroll,  Saline  and  Sullivan 
Coimties,  MO,  on  the  one  hand,  and  on 
the  other,  points  in  tihe  U.S. 

MC  147571  (Sub-5),  filed  August  31. 
1981.  Applicant:  TV\^  RIVERS 
TRNASORTATION  COMPANY  500 
Armory  Drive.  South  Holland,  IL  60473. 
Representative:  Edward  G.  Bazelon,  39 
South  La  Salle  Street,  Chicago,  IL  60603. 
Transporting  plastic  products,  between 
points  in  Cumberland  County,  NC. 
Florence  County,  SC  and  Wood  County, 
WV,  on  the  one  hand,  and,  on  the  other, 
points  in  CA,  IL.  MI,  OH,  PA  and  TX. 

MC  154681  (Sub-4),  filed  S^tember  2. 
1981.  Applicanb  NORTH  CENTRAL 
TRANSPORTATION.  INC.,  RJL  #2.  Box 
83B,  Fargo,  ND  58102.  Representative: 
Richard  P.  Anderson,  502  First  National 
Bank  Bldg.,  Fargo,  ND  58126  (701)  235- 
4487.  Transporting  lumber  and  wood 
products,  between  points  in  the  U.S., 
under  continuing  contract(s]  with 
AmPac  Hardwoods,  Inc.,  of  Portland, 

OR. 

MC  155801,  filed  September  3, 1981. 
Applicanb  JAMES  H.  LONG,  d.b.a. 
SENECA  EXPRESS,  Route  2.  Box  209-A. 
Seneca,  MO  64865.  Representative: 

Bruce  McCurry,  910  Plaza  Towers, 
Springfield,  MO  65804  (417)  883-7311. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  Jasper  and  Newton 
Counties,  MO,  on  tiie  one  hand,  and,  on 
the  other,  points  in  Ottawa  County,  OK. 

Volume  No.  OPY-2-170 
Decided:  September  10. 1981. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  123233  (Sub-96],  filed  August  10. 
1981.  Applicanb  PROVOST  CARTAGE 
INC.,  7887  Grenache  St,  Ville  d’ Anjou, 
Quebec,  Canada  HlJ  1C4. 
Representative:  WiUiam  R  Shawn.  1730, 
Suite  501,  Washington.  DC  20038,  202- 
296-2900.  Transporting  commodities  in 
bulk,  between  ports  of  entry  on  the 
international  boundary  line  between  the 
United  States  and  Canada,  on  the  one 
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band,  and,  on  the  other,  points  in  the 
U.S. 

MC 142723  (Sub-6),  filed  Axigust  31, 

1981.  Applicant  BRISTOL 
CONSOLIDATORS,  INC.,  108  Riding 
Trail  Lane,  Pittsburgh,  PA  15215. 
Representative:  John  A.  Vuono,  2310 
Grant  Bldg.,  Pittsburgh,  PA  15219-2383, 
412-471-1800.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S., 
under  contouing  contract(8)  with 
Fishers  Big  Wheel,  Inc.,  of  New  Castle, 
PA. 

MC  142723  (Sub-8),  filed  August  31, 
1981.  Applicant  BRISTOL 
CONSOLIDATORS,  INC.,  108  Riding 
Trail  Lane,  Pittsburgh,  PA  15215. 
Representative:  John  A.  Vouno,  2310 
Grant  Bldg.,  Pittsburgh,  PA  15219-2383, 
412-471-1800.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Giant 
Eagle  Maricets,  Inc.,  of  Pittsburgh,  PA. 

MC  144732  (Sub-5F),  filed  August  24, 
1981.  Applicant  S  &  S  TRUCKING,  INC., 
Alzada  Star,  Route,  Belle  Fourche,  SD 
57717.  Representative:  J  Maurice 
Andren,  1734  Sheridan  Lake  Rd,  Rapid 
Qty,  SD  57701,  (605)  343-4036. 
Transporting  clay.  Concrete,  Glass  or 
stone  products,  l^tween  points  in  Butte 
County,  SD  and  Crook  County,  WY,  on 
the  one  hand,  and,  on  the  odier,  pofaits 
in  CO  KS,  MT,  ND,  OK,  SD,  TX,  and 
WY. 

MC  145102  (Sub-80),  filed  August  31, 
1981.  Applicant  FREYMILLER 
TRUCKING,  INC,  1400  South  Union 
Ave.,  Bakersfield,  CA  93307. 
Representative:  Wayne  W.  Wilson,  150 
East  Gilman  St,  Madison,  WI 53703, 
608-258-7444.  Transporting  food  and 
related  products,  between  points  in 
Grand  Traverse  Coimty,  MI  and  Scott 
County,  MS,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  150812  (Sub-5),  filed  August  24, 
1981.  Applicant  FROST 
TRANSPORTATION,  INC.,  P.O.  Box 
3400,  Shreveport,  LA  71103. 
Representative:  Joseph  A.  Keating,  Jr., 

121  S.  Main  SL,  Taylor,  PA  18517. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Marathon 
Carey-McFall  Company,  of 
Montoursville,  PA  and  Whittaker 
Corporation  and  its  Divisions  and 
Subsidiaries,  of  Los  Angeles,  CA. 

MC  157943,  filed  August  27, 1981. 
Applicant  THE  TRAVEL  CENTER,  INC, 
2365  Hampton  Ave.,  St  Louis,  MO 
83139.  Representative:  Theodore  M. 
Turnbou^  (same  address  as  applicant) 


314-647-7900.  As  a  broker  at  St  Louis, 
MO,  in  arranging  for  the  transportation 
by  motor  vehicle,  of  passengers  and 
their  baggage,  beginiung  and  ending  at 
those  points  in  MO  and  IL,  on  and  north 
of  U.S.  Hwy  136,  on  and  east  of 
Interstate  Hwy  57,  on  cmd  south  of  U.S. 
Hwy  60,  and  on  and  west  Of  U.S.  Hwy 
65,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

^C 158012,  filed  August  31, 1981. 
Applicant  HENRY  L  TAYLOR,  Box  173, 
R.D.  #1,  Biglerville,  PA  17307. 
Representative:  Christian  V.  Graf,  407  N. 
Front  St,  Harrisburg,  St,  Harrisburg,  PA 
17101, 717-238-031&  Transporting  (1) 
lumber  and  wood  products,  between 
points  in  Adeuns  County,  PA.  on  the  one 
hand,  and,  on  the  other,  points  in  OH, 

MI,  IL,  IN,  TN.  KY,  VA.  WV,  MD.  MO. 
AR,  and  WL  (2)  machinery,  between 
points  in  Berrien  County,  MI.  and 
Adtuns  County,  PA,  on  the  one  hand, 
and,  on  die  other,  points  in  OH,  MI,  EL, 
IN.  TN,  KY.  VA.  WV.  MD,  MO.  AR.  and 
WL  and  {Z)  food  and  related  products, 
between  points  in  Adams  and  Franklin 
Counties.  PA,  and  Berkeley  County,  WV, 
on  the  one  hand,  and,  on  the  other, 
points  in  OH,  MI.  IL,  IN.  TN.  KY,  VA, 
WV,  MD.  MO,  AR,  and  WL 

MC  158033,  filed  September  1. 1981. 
Appliocmt  CARTER  INDUSTRIAL 
SERVICES,  INC,  2501  Fairview, 
Anderson,  IN  46011.  Representative:  E 
H.  van  Deusen,  P.O.  Box  97,  Dublin,  OH 
43017, 614-889-2531.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  those  points 
in  the  U.S..  in  and  east  of  ND,  SD,  NE, 
KS.OK.andTX. 
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Decided;  September  9, 1981. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  25823  (Sub-13),  filed  August  28, 
1981.  Applicant:  WERCH  TRUCKING, 
INC.,  Rte.  #2,  Box  113,  Berlin,  WI  53923. 
Representative:  Michael  J.  Wyngaard, 
150  East  Gilman  St,  Madison,  WI  53703, 
808-256-7444.  Transporting  foundry 
products  and  metal  products,  between 
points  in  Green  Lake  County,  WI,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

MC  108313  (Sub-17),  filed  August  21. 
1981.  Applicant:  CAL^ONIA  LINES, 
INC.,  100  Sunny  Sol  Blvd.,  P.O.  Box  8, 
Caledonia,  NY  14423.  Representative: 
Herbert  M.  Canter,  305  Montgomery  St., 
Syracuse,  NY  13202,  315-472-8845. 
Transporting  chemicals  and  related 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Drake 
Corporation,  of  New  York.  NY. 
Condition:  To  the  extent  this  certificate 
authorizes  the  transportation  of  Classes 


A  and  B  explosives,  it  shall  be  limited  to 
a  period  expiring  5  years  firom  its  date  of 
issuance. 

MC  111023  (Sub-9),  filed  August  31, 
1981.  Applicant:  BARRY  LEE  GROFF  & 
SON.  INC.,  Box  227,  R.  D.  No.  6.  York, 

PA  17404.  Representative:  Daniel  W. 
Krane,  Box  626, 2207  Old  Gettysburg 
Rd..  Camp  Hill.  PA  17011  (717)  761-0520. 
Transporting  (1)  machinery,  between 
Gallipolis,  OH,  on  the  one  hiuid,  and,  on 
the  other,  points  in  the  U.S.;  and  (2) 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in 
York,  Adams,  Dauphin,  and  Lancaster 
Counties,  PA.  and  Harford  and  Cecil 
Counties,  MD,  on  the  one  hand,  and,  on 
the  other,  points  in  NJ.  NY,  DE  MD,  PA, 
OH.  VA,  WV.  CT.  ML  NC.  DC.  and 
those  in  Houston  County,  GA,  and 
Milwaukee  County.  WI. 

MC  133262  (Sub-5),  filed  August  24. 
1981.  Applicant:  TIGGES  TRUCKING. 
INC.,  5071  JFK  Road,  Dubuque.  lA  52001. 
Representative:  James  M.  Hodge,  1000 
United  Centeral  Bank  Bldg.,  Des  Moines, 
lA  50309  (515)  243-6164.  Transporting  (1) 
clay,  concrete,  glass  or  stone  products, 

(a)  between  points  in  Jo  Daviess  County, 
IL,  on  the  one  hand,  and,  on  the  other, 
points  in  Crawford,  Grant  and  Lafayette 
Comities.  WI.  and  Dubuque,  Jadcson, 
Jones,  Delaware,  Clinton  and  Unn 
Counties.  lA,  and  (b)  between  points  in 
Dubuque  County,  LA,  on  the  one  hand, 
and,  on  the  other,  points  in  Jo  Daviess 
County,  EL  and  Crawford.  Grant  and 
Lafayette  Counties.  WI;  and  (2)  liquid 
fertilizer  solutions,  anhydrous  ammonia 
and  fertilizer  grade  urea,  between 
points  in  Jo  Daviess  County,  EL,  on  the 
one  hand,  and,  on  the  other,  points  in  lA. 

MC  134922  (Sub-343),  filed  August  20. 
1981.  Applicant:  B.  J.  MCADAMS.  INC., 
Route  6,  Box  15,  North  Little  Rock,  AR 
72118.  Representative:  Diane  Price, 

Route  6,  Box  15,  North  Little  Rock,  AR 
72118,  501-758-0777.  Transporting  (1) 
general  commodities,  between  points  in 
AK  and  HI,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S.,  (2)  commodities 
in  bulk,  household  goods  and  classes  A 
and  B  Explosives,  between  points  in  the 
U.S.  Condition:  The  person  or  persons 
who  appear  to  be  engaged  in  common 
control  of  another  regulated  carrier  must 
either  file  an  application  under  49  U.S.C. 
§  11343(A)  or  submit  an  ^affidavit 
indicating  why  such  approval  is 
unnecessary  to  the  Secretary’s  office.  In 
order  to  expedite  issuance  of  any 
authority  please  submit  a  copy  of  the 
affidavit  or  proof  of  filing  the 
application(s)  for  common  control  to 
team  2,  room  2379. 

Note:  Applicant  by  this  application  seeks 
to  remove  restrictions  and  modify  authority 
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contained  in  its  Sub-No  337  certiScate  by  (1) 
broadening  the  commodity  description  from 
General  commodities  (except  ccmimodities  in 
bulk,  household  goods  as  defrned  by  the 
Commission,  and  Classes  A  and  B 
explosives)  to  “General  rommodities"  and  to  , 
(2)  remove  the  territorial  exceptions  of 
Alaska  and  Hawaii. 

MC  135283  (Sub-74],  filed  August  26, 
1981.  Applicant:  GRA^  ISLAND 
EXI^SS,  INC.,  432  South  Stuhr  Road. 
P.O.  Box  2122,  Grand  Island,  NE  68802. 
Representative:  Lloyd  A.  Mettenbrink 
(same  address  as  applicant]  (308]  384- 
8555.  Transporting  food  and  related 
products,  between  points  in  AL,  AZ,  AR, 
CA,  CT,  DE,  IL,  IN,  lA,  KS.  KY,  LA,  ME. 
MD.  MA,  MI,  MN,  MS,  MO,  NE,  NW, 

NH,  NJ,  NM,  NY,  ND,  OH,  OK,  PA  RI. 

SD,  TN,  TX.  VT,  VA,  WV.  WI.  and  DC. 

MC  139023  (Sub-18],  filed  August  31. 
1981.  Applicant:  2-G 
TRANSPORTATION.  INC,  12589  Rhode 
Island  Ave.  South,  Savage,  MN  55378. 
Representative:  Stanley  C.  Olsen,  }r., 

5200  Willson  Rd.  Suite  307,  Edina,  MN 
55424, 612-927-8855.  Transporting /ood 
and  related  products  and  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
containers  (1]  between  points  in  KS,  IL. 
IN,  lA  MN,  MO,  MT,  NE,  ND,  OH,  SD. 
and  VVI,  and  (2]  between  points  in  KS. 

IL.  IN.  lA.  MN,  MO.  MT.  NE.  ND.  OH. 

SD.  and  WL  on  the  one  hand,  and,  on 
the  odier,  points  in  the  U.S. 

MC  140302  (Sub-5],  filed  August  25. 
1981.  Applicant:  AMERICAN  TANK 
TRANSPORT.  INC,  5350  Ordnance 
Point  Rd.  Curtis  Bay.  MD  21225. 
Representative:  Gerald  K.  Gimmel,  Suite 
145, 4  Professional  Dr.,  Gaithersburg, 

MD  20879,  (301]  840-8565.  Transporting 
commodities,  in  bulk,  between  points  in 
Frederick  County,  VA,  on  the  one  hand, 
and.  on  the  other,  points  in  Luzerne 
County,  PA,  and  Camden  County,  N]. 

MC  144513  (Sub-20].  (Correction]  filed 
July  14, 1981,  published  in  the  Federal 
Register  issue  of  August  12, 1981,  is 
being  republished  as  corrected  this 
issue.  Applicant:  CONDOR  CONTRACT 
CARRI^  INC.,  656  Wooster  St..  Lodi, 
OH  44254.  Representative:  Bradford  E. 
Kistler,  P.O.  Box  82028,  Lincoln,  NE 
68501, 402-475-6761.  Transporting  clay 
concrete,  glass  or  stone  products, 
between  points  in  Tippah  County,  MS 
and  Thomas  County.  GA  on  the  one 
hand,  and,  on  the  other,  points  in  IN, 

OH,  MI,  *PA  and  NY.  niie  purpose  of 
this  republication'is  to  correct  ^e 
abbreviationu)f  a  state  in  the  territory 
description. 

MC  145282  (Sub-4],  filed  August  28. 
1981.  Applicant:  FALCON  TRANSPORT. 
INC.,  P.O.  Box  K.  Bird-in-Hand,  PA 
17505.  Representative:  James  E.  Brown, 


36  Brunswick  Rd.,  Depew,  NY  14043, 
716-681-7190.  Transporting  metal 
products  and  machinery,  between 
points  in  AL,  AR,  CT,  D^  FL,  GA  IL,  IN, 
lA,  KY.  LA  ME,  MD.  MA.  MI,  MN,  MS, 
MO,  NH,  NJ,  NY.  NC.  OH.  PA  RI.  SC. 

TN.  TX,  VT.  VA  WV.  WI.  and  DC. 

MC  148183  (Sub-42],  filed  August  24, 
1981.  Applicant  ARROW  TRUCK 
LINES.  INC.,  Post  Office  Box  432, 
Industrial  Blvd.,  Gainesville,  GA  30503. 
Representative:  Pauline  E.  Myers,  Suite 
348,  Pennsylvania  Bldg.,  425  13th  Street, 
NW..  Washington.  DC  20004,  (202]  737- 
2188.  Transporting  food  and  relat^ 
products,  between  points  in  Jefierson 
County,  KY,  on  the  one  hand,  and,  on 
the  other,  those  points  in  and  east  of 
ND.  SD.  NE.  KS.  OK.  and  TX. 

MC  148993  (Sub-4],  filed  August  27. 
1981.  Applicant  TEMON  YEARWOOD, 
14921  South  Kedzie  Ave.,  Markham,  IL 
60426.  Representative:  Anthony  E. 

Young,  29  South  LaSalle  St.  Suite  350, 
Chicago.  IL  60603,  312-782-8880. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  antifitieze,  fuel  additives, 
toilet  preparations  and  health  and 
beauty  aids,  between  Chicago,  IL,  and 
points  in  Grundy  Coimty,  IL,  on  the  one 
hemd,  and,  on  the  other,  points  in  MI.  IN. 
WI,  lA  MN.  MO  and  OH. 

MC  151193  (Sub-15],  filed  August  25, 
1981.  Applicant  PAULS  TRUCKING 
CORPORATION,  3  Commerce  Drive, 
Cranford,  NJ  07016.  Representative: 
Michael  A.  Beam  (same  address  as 
applicant],  201-499-3869.  Transporting 
general  commodities  ^except  classes  A 
and  B  explosives],  between  points  in  the 
U.S.,  under  continuing  contract(s]  with 
interstate  Express,  Inc.,  of  Brooklyn,  NY. 

MC  151483  (Sub-3],  filed  August  21. 
1981.  Applicant  LOVES’S  TRUCKING, 
INC.,  1841  E.  State  Route  55,  Troy,  OH 
45373.  Representative:  A.  Charles  Tell, 
100  E.  Broad  St.,  Columbus,  OH  43215, 
614-228-1541.  Transporting  lumber  and  ' 
wood  products,  between  the  facilities 
and  suppliers  of  Buckeye  Wood 
Products,  Inc.,  North  ^ntiam  Lumber 
Sales,  Inc.  and  Wappoo  Wood  Products, 
Inc.,  at  points  in  die  U.S.,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  151632  (Sub-10],  filed  August  31, 
1981.  Applicant  EASTWOOD 
CARRIERS,  INC.,  P.O.  Box  1073, 
Lockhouse  Rd..  Westfield,  MA  01088. 
Representative:  James  M.  Bums.  1383 
Main  St.  Suite  413,  Springfield,  MA 
01103,  (413]  781-8205.  Transporting 
lumber  and  wood  products,  between 
points  in  the  U.S.,  under  continuing 
contract(s]  witii  Lumber  Sales 
Management,  Inc.,  of  Needham,  MA. 


MC  153273  (Sub-3],  filed  August  25. 
1981.  Applicant  SCHREIffiR  TRANSIT. 
INC.  425  Pine  Street,  P.O.  Box  610, 

Green  Bay,  WI  54305.  Representative: 
John  H.  Sage  (same  address  as 
applicant],  (414]  437-7601.  Transporting 
food  and  relat^  products,  between 
points  in  the  U.S.,  under  continuing 
contracts]  with  Fast  Food 
Merchandisers  Inc.,  of  Rocky  Mount, 

NC. 

MC  153993,  filed  August  28. 1981. 
Applicant  TKN,  INC.,  1242  Shawmut 
Ave.,  New  Bedford,  MA  02741. 
Representative:  Michael  F.  Morrone, 

1150 17th  SL,  NW.,  Suite  1000, 
Washington,  DC  20036,  (202]  457-1124. 
Transporting  metal  products  and 
machinery,  between  points  in  the  U.S., 
under  continuing  contract(s]  with 
Tooltech,  InCn  of  Minneapolis,  MN. 

MC  154802,  filed  August  24. 1981. 
Applicant  RETAILERS  AND 
MANUFACTURERS 
TRANSPORTA'nON,  INC,  12  Gardner 
Road,  Fairfield,  NJ  07006. 

Representative:  Frank  M.  Cushman,  36 
South  Main  Street  Sharon,  MA  02067, 
(617]  784-6041.  Transporting  such 
commodities  as  are  ^alt  in  by  retail 
department  stores,  between  points  in  the 
U.S.,  under  continuing  contract(s]  with 
Retailers  and  Manufacturers 
Distribution  Marking  Service,  Inc.,  of 
Fairfield,  NJ. 

MC  155242,  filed  August  28. 1981. 
Applicant  ADVANCE  PCX)L 
DISTRIBUTION,  INC,  3700  Central 
Ave.,  Detroit  MI  48120.  Representative: 
Alex  J.  Miller.  555  S.  Woodward,  Suite 
512,  Birmingham,  MI  48011,  313-647- 
3350.  Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  Wayne  County, 
and  Detroit  MI,  on  the  one  hand,  and, 
on  the  other,  points  in  ML 

MC  156843,  filed  August  27, 1981. 
Applicant  FEl'ERS  BROTHERS.  INCn 
37  Penn  St,  Lenhartsville,  PA  19534. 
Representative:  John  Fullerton,  407  N. 
Front  St.,  Harrisburg,  PA  17101.  • 

Transporting  such  commodities  as  are 
dealt  in  ot  used  by  manufacturers  and 
distributors  of  meat  and  meat  products, 
between  points  in  Dakota  Cotmty,  NE, 
on  the  one  hand,  and,  on  the  otiier, 
points  in  Berics  County,  PA. 

MC  157872.  filed  August  25. 1961. 
Applicant  PROSPECT  SLOPE  COACH 
CORP.,  396  Third  St.,  Brooklyn  NY 
11215.  Representative:  Paul  Spinelli 
(same  address  as  applicant),  212-768- 
3477.  Transporting  passengers  and  their 
baggage,  in  the  same  vehide  with 
passengers,  in  special  and  charter 
operations,  beginning  and  encBng  in 
New  York,  NY.  and  extending  to  points 
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in  CT.  DE.  FL,  GA.  KY,  MA.  NH.  NJ.  MD. 
NC.  Oa  PA.  SG  TN.  VT.  VA.  WV.  RI. 
DC,  and  ports  of  entry  on  the 
international  boundary  line  between  the 
U.S.  and  Canada. 

MC 157873,  filed  August  25, 1981. 
Applicant:  FRED’S  OF  MERIDIAN.  INC., 
P.O.  Box  5105,  Meridian,  39301. 
Representative:  a  J.  Holcomb,  4300  New 
Getwell  Road,  Memphis,  TN  38118,  (901) 
365-8880  (Ext  3053).  Transporting  such 
commodities  as  are  dealt  in  by 
department  stores,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Baddour,  Ina,  of  Memphis,  TN. 

MC  157922,  filed  August  25. 1981. 
Applicant  CALUDE  LAFRENIERE 
TRUCKING,  LTD.,  3  Demers,  P.O.  Box 
1024,  Chapleau,  Ontario,  Canada  POM 
IKO.  Representative:  Miss  Wilhelmina 
Boersma,  1600  First  Federal  Building, 
Detroit  MI  48226,  (313)  962-6492.  In 
foreign  commerce,  transporting  lumber 
and  wood  products,  between  the  ports  of 
entry  on  the  international  boundary  line, 
between  the  U.S.  and  Canada,  on  die 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

MC  157963,  filed  August  28, 1981. 
Applicant:  ]  &  R  LEASING,  INC.,  3935 
Ducan  Ave.,  St.  Louis,  MO  63110. 
Representative:  James  C.  Swearengen, 
P.O.  Box  456,  Jefierson  City,  MO  65102, 
(314)  635-7166.  Transporting  ge/jera7 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  CA,  IL, 
KY,  TN,  IN,  AR,  and  NY,  on  the  one 
hand,  and,  on  the  other,  St.  Louis,  MO, 
and  points  in  St.  Louis,  Jackson,  and 
Greene  Counties,  MO. 
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Decided:  September  10, 1881. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  35835  (Sub-33),  filed  August  31, 
1981.  Applicant:  JENSEN  TRANSPORT, 
INC.,  300  Ninth  Avenue  S.E., 
Independence,  lA  50644.  Representative: 
Kenneth  F.  Dudley,  P.O.  Box  279, 
Ottumwa,  lA  52501,  (515)  682-8154. 
Transporting  com  products,  between  the 
facilities  of  Cargil,  Inc.,  in  the  U.S.,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S. 

MC  46054  (Sub-86),  filed  September  2, 
1981.  Applicant:  BROWN  EXPRESS, 
INC.,  P.O.  Box  9244,  San  Antonio,  TX 
78204.  Representative:  Phillip  Robinson, 
P.O.  Box  2207,  Austin,  TX  78768,  (512) 
476-6391.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  Cameron, 
Hidalgo  and  Webb  Counties,  TX,  on  the 
one  hand,  and,  on  the  other,  points  in 
AL,  AR,  lA,  IL,  IN,  KS,  KY,  LA,  MI,  MS, 
MO,  OIL  OK,  TN,  those  in  NY  on  and 
west  of  Interstate  Hwy  81,  those  in  PA 


on  and  west  of  Interstate  Hwy  79,  and 
those  in  WV  on  and  west  of  a  line 
beginning  at  the  PA-WV  State  line  and 
extending  along  Interstate  Hwy  79  to 
junction  Interstate  Hwy  77,  then  along 
Interstate  Hwy  77  to  the  WV-VA  State 
fine. 

MC  61505  (Sub-27),  filed  August  31, 
1981.  Applicant:  G.  R.  MYERS  MOTOR 
TRANSPORTA'nON,  ENG,  3950  Eastern 
Rd.,  Barberton,  OH  44203. 

Representative:  Paul  F.  Beery,  275  E. 

State  SL,  Columbus,  OH  43215,  (614) 
228-6575.  Transpoitbig  metal  products, 
machinery,  and  those  commodities 
which  because  of  their  size  or  weight, 
require  the  use  of  special  handling  or  ' 
equipment,  between  points  in  the  U.S. 
under  continuing  contract(s)  with 
Babcock  and  Wilcox,  of  Barbeton,  OH. 

MC  99565  (Sub-21),  filed  August  31, 
1981.  Applicant:  FORE  WAY  FJCPRESS, 
INC.,  204  S.  Beilis  Street,  Wausau,  WI 
55401.  Representative:  Nancy  J.  Johnson, 
103  East  Washington  Street,  ^x  218, 
Crandon,  WI  54520,  (715)  478-3341. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  WL  MI,  IL,  IN,  OH, 
lA,  and  MN. 

Note. — ^Applicant  intends  to  tack  this 
authority  wi&  its  existing  regular-route 
authority. 

MC  99975  (Sub-3),  filed  September  3, 
1981.  Applicant:  CATAWBA 
TRUCKING  CO.,  INC.,  P.O.  Box  10352, 
Rock  Hill,  SC  29730.  Representative: 
Edward  L.  Nehez,  P.O.  Box  1409, 167 
Fairfield  Road,  Fairfield,  NJ  07006,  (201) 
575-7700.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives)  (a)  between  points  in  York 
County,  SC,  (b)  between  points  in 
Greenville  and  Spartanburg  Counties, 

SC,  and  (c)  between  points  in  York 
County,  SG  on  the  one  hand,  and,  on  the 
other,  points,  in  SC. 

MC  106674  (Sub-527),  filed  August  31, 
1981.  Applicant:  SCHILLI  MOTOR 
LINES,  INC.,  P.O.  Box  123,  Remington, 

IN  47977.  Representative:  Allan  C. 
Zuckerman,  39  South  LaSalle  Street, 
Chicago,  IL  60603,  (312)  236-9375. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives),  (1) 
between  points  in  AL,  AZ,  AR,  CA,  CO, 
CT,  FL,  GA,  ID,  lA,  KS,  LA,  ME,  MA, 

MN,  MS,  MT,  NE,  NV,  NH,  NM,  ND,  OK, 
OR,  RI,  SC,  SD,  TX,  UT,  VT,  WA,  WI, 
WY,  and  DC;  and  (2)  between  points  in 
AL,  AZ,  AR,  CA,  CO,  CT,  FL,  GA,  ID,  lA, 
KS,  LA,  ME,  MA,  MN,  MS,  MT,  NE,  NV, 
NH,  NM,  ND,  OK,  OR,  RI,  SG  SD,  TX, 
UT,  VT,  WA,  WI,  WY,  and  DC,  on  the 
one  hand,  and,  on  the  other,  points  in 
DE,  BU  IN,  KY,  MD,  ML  MO,  NJ,  NY,  NC, 
OH,  PA,  TN,  VA,  and  WV. 


MC  110325  (Sub-181),  filed  August  31. 
1981.  Applicant:  TRANSCON  LINES; 

P.O.  Box  922^,  Los  Angeles,  CA  90009. 
Representative:  Wentworth  E.  Griffin, 
Midland  Bldg.,  1221  Baltimore  Ave., 
JCansas  City,  MO  64105,  (816)  221-1464. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
eontinulng  contract(s)  with  The 
Goodyear  Tire  &  Rubber  Company,  of 
Akron,  OH.  ' 

MC  116325  (Sub-82),  filed  August  31, 
1981.  Applicant:  JENNINGS  BOND, 
d.b.a.  BOND  ENTERPRISES.  P.O.  Box  8. 
Lutesville,  MO  63762.  Representative: 
Jennings  ^nd,  (same  address  as 
applicant),  (314)  238-2601.  Transporting 
(1)  pipe,  pipe  fittings,  couplings,  and 
connections,  and  (2)  accessories  for 
commodities  named  in  (1)  above, 
between  points  in  Montgomery  County. 
IL,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  117165  (Sub-66),  filed  August  31. 
1981.  Applicant:  ST.  LOUIS  FREIGHT 
LINES,  INC.,  1111  U.S.  Highway  20 
WesL  Michigan  City,  IN  46360. 
Representative:  Jtunes  M.  Hodge,  1000 
United  Central  Bank  Bldg.,  Des  Moines, 
lA  50309,  (515)  243-6164.  Transporting 
(1)  building  materials  and  refractory 
products,  between  the  facilities  of 
General  Refi'actories  Company,  at  points 
in  lA,  IL.  IN.  KS,  KY.  MD.  MI,  MO.  NE, 
NJ.  OH.  PA,  TN,  and  WV.  on  the  one 
hand,  and,  on  the  other,  points  in  lA,  EL, 
IN.  KS,  KY.  MD,  MI.  MO.  NE.  NJ.  OH. 

PA,  TN,  and  WV  and  (2)  lumber  and 
wood  products,  and  building  materials, 
between  the  facilities  of  Champion 
International  Corporation,  at  those 
points  in  the  U.S.  in  and  east  of  ND,  SD, 
NE,  KS,  OK,  and  TX,  on  the  one  hand, 
and,  on  the  other,  those  points  in  the 
U.S.  in  and  east  of  ND,  SD,  NE,  KS,  OK, 
andTX. 

MC  127115  (Sub-28),  filed  August  31, 
1981.  Applicant  MILLERS  TRANSPORT, 
ENC.,  510  W.  4th  N..  Hyrum,  UT  84319. 
Representative:  Bruce  W.  Shand,  Ste. 
280,  311  S.  State  St.,  Salt  Lake  City,  UT 
84111,  (801)  531-1300.  Transporting 
aluminum  products,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Easton  Aluminum  of  Salt  Lake 
City,  UT. 

MC  134094  (Sub-10),  filed  September 
9. 1981.  Applicant  HEIGHTS  SERVICE, 
INC.,  521  E.  Nevada  Avenue,  St.  Paul. 
MN  55101.  Representative:  Val  M. 
Higgins.  1600  TCF  Tower,  121  So.  8th 
Street  Minneapolis,  MN  55402,  (612) 
333-1341.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  U.S., 
under  continuing  contract(s)  with  (1) 
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National  Purity  Soap  and  Chemical  Co., 
(2)  Hawkins  Qiemicals,  Inc.,  both  of 
Minneapolis,  MN,  and  Chemical 
Distribution,  Incorporated,  of  Westmont, 
IL. 

MC 135215  (Sub-12),  filed  August  31, 
1981.  Applicant:  BULK 
TRANSPORTATION,  415  Lemon  Ave., 
Walnut,  CA  91789.  Representative: 
William  ).  Monheim,  P.O.  Box  1756, 
Whittier,  CA  90609,  (213)  945-2745. 
Transporting  coa/ products,  between 
points  in  U.S.,  under  continuing 
contract(s)  with  Seal  King  Mfg.,  a 
Division  of  Yardley  Construction  Co., 

Inc.,  of  Oroville,  CA. 

MC  135705  (Sub-17),  filed  August  31, 
1981.  Applicant:  MELROSE  TRUCKING 
CO.,  INC.,  2671  So.  Robertson  Rd., 
Casper.  WY  82604.  Representative:  Kim 
Melrose,  (same  address  as  applicant), 
(307)  265-1277.  Transporting  Mercer 
commodities,  in  those  points  in  and 
west  of  ND,  SD,  NE,  KS,  OK,  TX  and  LA. 

MC  135725  (Sub-22),  filed  August  31, 
1981.  Applicant:  FRY  TRUCKING,  INC., 
507  W.  5th  St.,  Waton,  lA  52778. 
Representative:  Kenneth  F.  Dudley,  P.O. 
Box  279,  Ottumwa,  lA  52051,  (515)  682- 
8154.  Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  the  facilities  of  Ralston  Purnia 
Company  and  its  subsidiaries  at  points 
in  the  U.S.,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S. 

MC  139495  (Sub-540),  filed  August  27, 
1981.  Applicant:  NATIONAL 
CARRIES,  INC.,  P.O.  Box  1358,  Liberal, 
KS  67901.  Representative:  Herbert  Alan 
Dubin,  816  Connecticut  Avenue,  NW., 
Washington,  DC  20006,  (202)  331-3700. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives], 
between  points  in  U.S. 

MC  140945  (Sub-6),  filed  August  31, 
1981.  Applicant:  JAMES  W.  CROWE, 
INC.,  307  Brennan  Rd.,  Columbus,  GA 
31903.  Representative:  C.  E.  Walker,  P.O. 
Box  1085,  Columbus.  GA  31902,  (404) 
323-2416.  Transporting  liquid  fertilizer, 
and  liquid  agriculture  chemicals, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  USS  Agri- 
Chemicals  Division,  United  States  Steel 
Corporation,  of  Atlanta.  GA. 

MC  141255  (Sub-19),  filed  August  31, 
1981.  Applicant:  TA^roY 
TRANSPORTATION,  INC.,  2560  E:  Long 
Ave.,  Fort  Worth,  TX  76111. 
Representative:  A.  Roy  Beans  (same 
address  as  applicant),  (817)  834-0182. 
Transporting  general  ‘commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Univex 
International  Ltd.,  of  Moniunent,  CO. 


MC  143354  (Sub-l),  filed  August  26, 
1981.  Applicant:  ELMER  VAN  NEVEL, 
d.b.a.  VAN  NEVEL  &  CO..  23591 N. 
Overhill,  Lake  Zurich,  IL  60047. 
Representative:  Donald  S.  Mullings,  1033 
Graceland  Ave..  Des  Baines,  IL  60016, 
(312)  298-1094.  Transporting  (1)  metal 
products,  and  (2)  machinery,  between 
points  in  Cook,  Kane,  Lake.  McHenry, 
and  Winnebago  Counties,  EL.  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  143415  (Sub-4),  filed  August  25, 
1981.  Applicant:  D.M.R.  TRANSPORT 
(91975),  LTD.,  Hwy  97  No.,  Grinrod, 
British  Columbia,  Canada  VOE  lYO. 
Representative:  l^chael  B.  Crutcher, 

2000  IBM  Bldg..  Seattle.  WA  98101,  (206) 
623-7580.  Transporting  genera/ 
commodities  (except  dasses  A  and  B 
explosives),  between  points  on  the 
international  boundary  line  between  the 
U.S.  and  Canada  at  WA.  ID.  MT.  ND, 
and  MN,  on  the  one  hand,  and,  on  the 
other,  points  in  AZ.  AR.  CA,  CO,  ID,  IL. 
IN,  lA.  KS.  LA.  MI.  MN,  MO.  MT,  NE. 

NV.  NM.  ND.  OH.  OK,  OR.  SD.  TX,  UT. 
WA.  WlandWY. 

MC  145154  (Sub-4),  filed  September  2, 
1981.  Applicant:  YOUNG’S 
TRANSPORTATION  CO.,  P.O.  Box 
7200, 1230  West  17th  Street.  Houston, 

TX  77008.  Representative:  Eric 
Meierhoefer,  Suite  1000, 1029  Vermont 
Avenue.  NW„  Washington,  DC  20005, 
(202)  347-9332.  Transporting  [1]  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  Hidalgo. 
Willacy,  Nueces.  San  Patricio, 

Galveston,  Fort  Bend,  Brazoria,  Harris, 
Chambers.  Montgomery.  Dallas,  Tarrant, 
Rockwell.  Kaufinan,  Elhs,  Johnson, 
Parker,  Denton,  Collin  and  Wise 
Counties,  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.,  and  (2) 
plastic  and  rubber  products,  between 
Atlanta,  GA,  on  the  one  hand,  and,  on 
the  other,  points  in  tiie  U.S. 

MC  145855  (Sub-6),  filed  August  31, 
1981.  Applicant:  JOHN  RAY 
TRUCKING,  INC.,  P.O.  Box  206, 
Eastaboga,  AL  35260.  Representative: 
John  W.  Cooper.  P.O.  Box  56.  Mentone, 
AL  35984,  (205)  634-4885.  Transporting 
pipe  and  pipe  fittings,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Pacific  States  Cast  Iron  Pipe  Co.,  of 
Provo.  UT,  and  Cast  Iron  Pipe  Co.,  of 
Atlantic  City.  NJ,  both  division  of 
McWane,  Inc. 

MC  146964  (Sub-19),  filed  August  28, 
1981.  Applicant:  RELIABLE  TRUCK 
LINES.  INC.,  1451  Spahn  Ave.,  York,  PA 
17403.  Representative:  Michael  Valencik 
(same  address  as  applicant],  (717)  845- 
7030.  Transporting  alcoholic  beverages, 
between  points  in  ME,  on  the  one  hand, 
and,  on  the  ottier,  points  in  the  U.S. 


MC  149195  (Sub-16),  filed  August  31. 
1981.  AppUcant:  ARCADIAN  MOTOR 
CARRIERS.  1100  Sierra  St.,  Kingsburg, 
CA  93631.  Representative:  James  F. 
Hauenstein,  1100  Sierra  St,  Kingsburg, 
CA  93631.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Rug 
Doctor,  Inc.,  of  Fresno.  CA. 

MC  149235  (Sub-7),  filed  September  2, 
1981.  Applicant  C.  MAXWELL 
TRUCKING  CO,  INC.,  9108  Reeds  Dr., 
Overland  Park,  KS  66207. 

Representative:  Alex  M.  Lewandowski, 
1221  Baltimore  Ave.,  Ste.  600,  Kansas 
City.  MO  64105.  (816)  221-1464. 
Transporting  chemicals,  between  points 
in  the  U.S.,  under  continuing  contract(s) 
with  Texaco  Chemical  Company  of 
Bellaire,  TX. 

MC  151935,  filed  August  28. 1981. 
Applicant:  WESBELL  TRANSPORT 
L’TD.,  6149  Shawson  Drive,  Mississauga, 
Ontario,  Canada  L5T 1E4. 
Representative:  Robert  D.  Gunderman, 
Can-Am  Building.  101  Niagara  Street 
Buffalo,  NY  14202,  (716)  854-5870. 
Transporting  telephone  equipment, 
electrical  supplies,  switchboards,  PBX 
switchboard  equipment,  and 
powerpacks,  digital  equipment, 
batteries,  crossbar  frames,  and  carrier 
equipment,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Northern  Telecom  Canada  Limited, 
Islington,  Canada. 

MC  152074  (Sub-3),  filed  September  3. 
1981.  Applicant  KEY-STONE  FREIGHT, 
INC.,  767  St.  George  St,  Woodbridge,  NJ 
07095.  Representative:  George  A.  Olsen, 
P.O.  Box  357,  Gladstone,  NJ  07934,  (201) 
435-7140.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S.. 
under  continuing  contract(s)  with  Abex 
Corporation  of  New  York,  NY,  Argus 
Chemical  Corp.,  Division  of  Witco 
Chemical  Corporation  of  Brooklyn,  NY, 
and  K  Mart  Apparel  Corporation  of 
North  Bergen, 

MC  154964,  filed  August  31, 1981. 
Applicant  WILCOX  TRANSFER  CO., 
3700  Brookpark  Road,  Cleveland,  OH 
44134.  Representative:  J.  G  Schriner, 
19706  Center  Ridge  Road,  Rocky  River, 
OH  44116,  (216)  333-4678.  Transporting 
household  appliances  and  audio-video 
products,  between  points  in  Cuyahoga 
County.  OH,  on  the  one  hand,  and,  on 
the  other,  points  in  OH. 

MC  155924  (Sub-1),  filed  August  31, 
1981.  Applicant  ALANDALE 
TRUCKING  CO.  INC.,  N60  W15725 
Kohler  Lane.  Menonomee  Falls.  WI 
53051.  Representative:  Richard  C. 
Alexander,  710  North  Plankinton  Ave., 
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Milwaukee,  WI 53203,  (414)  273-7410. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S..  under 
continuing  contract(s)  with  (1)  American 
Paper  &  Packaging  Corp.,  of 
Wauwatosa,  (2)  Field  Container 
Corporation,  of  ^  Grove  Village,  WI, 

(3)  M.  A.  Gerett  Division  of  Western 
Industries,  Inc.,  of  Menomonee  Falls, 

WI,  and  (4)  Reliable  Paper  Con^any,  of 
Brookfield,  WL 

MC 155954,  filed  August  31, 1981. 
Applicant:  GREGG  E.  HERIFORD,  d.b.a. 
G  &  H  SAND  AND  GRAVEL,  5312  N£. 
66A  Ave.,  Vancouver,  WA  98661. 
Representative:  Peter  H.  Glade,  One 
S.W.  Columbia,  Suite  555,  Portland,  OR 
97258.  Transporting  building  materials, 
between  points  in  OR,  WA,  ID,  NV,  CA, 
MT,  CO,  AZ,  NM,  UT.  and  WY. 

MC  155664,  filed  September  2, 1981. 
AppUcant:  M.  L  YOCKSTICK  d.b.a.  M. 

L  YOCKSTICK  TRUCKING,  Box  88. 

King  City.  MO  64463.  Representative: 
Thomas  E.  Leahy,  }r..  1890,  Financial 
Center,  Des  Moines.  lA  50309,  (515)  245- 
4300.  Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Food 
Distributing  Service,  Inc.  of  Kansas  City, 
MO. 

MC  157524.  filed  Ai^st  3. 1981, 
previously  published  in  the  Federal 
Register  of  August  25, 1981.  Applicant: 
TRADESHOW  TRANSPORTATION 
BROKERAGE  CORP.,  800  West  Lunt 
Ave.,  Schaumburg,  IL  60193. 
Representative:  Volker  R.  Volpe  (same 
address  as  applicant),  (312)  351-8188.  As 
a  broker  of  general  commodities, 
between  points  in  the  U.S. 

Note. — ^This  republication  has  the  correct 
prefix. 

MC  157745,  filed  September  1, 1981, 
Applicant:  MIDWAY  MACHINERY 
MOVERS  INC.,  92  Berczy  St..  Amora, 
Ontario,  Canada  L4G  3H1. 
Representative:  William  J.  Hirsch,  1125 
Convention  Tower,  43  Court  St.,  Buffalo, 
NY  14202,  (716)  853-0200.  Transporting 
food  and  related  products,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Bakery  Salvage 
Corporation,  of  Buffalo,  NY. 

MC  157885,  filed  August  24. 1981, 
AppUcant:  MARITIME  SERVICES,  INC. 
9640  Clinton  Drive,  P.O.  Box  33, 

Houston,  TX  77547.  Representative:  John 
G.  Wentz,  Jr.,  7863  Cook  Rd.,  Houston, 
TX  77072,  (713)  495-2125.  In  foreign 
commerce  only,  transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives),  (a)  between  Houston, 
Galveston,  and  Freeport,  TX,  on  the  one 
hand,  and,  on  the  other,  points  in  TX, 
restricted  to  traffic  having  a  prior  or 


subsequent  movement  by  water,  and  (b) 
between  Houston,  Galveston,  and 
Freeport,  TX,  on  the  one  hand,  cmd ,  on 
the  other.  New  Orleans,  LA,  restricted  to 
traffic  having  a  prior  or  subsequent 
movement  by  water. 

MC  157945,  filed  August  28. 1981, 
AppUcant:  AFRAM  BROS.  CO.,  900 
South  Water  Street,  Milwaukee,  WI 
53204.  Representative:  Glenn  Madson  ^ 
(same  address  as  applicant),  (414)  672- 
2100.  Transporting  scrap  and 
manufactured  steel  commodities, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Preway,  Inc., 
of  Wisconsin  Rapids.  WI  and  Charter 
Manufacturing  Co.,  of  Mequan,  WI. 

MC  157954,  filed  August  28, 1981, 
Applicant:  JOURNEY  LINES,  INC.,  18807 
88th  W.,  Edmonds,  WA  98020. 
Representative:  Jim  Pitzer,  15  S.  Grady 
Way,  Suite  321,  Renton,  WA  98055,  (206) 
235-1111.  Transporting  passengers  and 
their  baggage,  in  special  or  charter 
operations,  beginning  and  ending  at 
points  in  WA,  and  extending  to  points  in 
WA,  AZ,  CA.  CO,  ID.  MT,  NM,  NV.  OR. 
UTandWY. 

MC  157964,  filed  August  27, 1981. 
AppUcant:  MALCOLM  WEBSTER  AND 
DORTHY  WEBSTER,  d.b.a.  WEBSTER 
EXPRESS,  P.O.  Box  212,  Camdenton, 

MO  65020.  Representative:  Stephen  G. 
Newman,  P.O.  Box  456,  Jefferson  City, 
MO  65102,  (314)  635-7166.  Transporting 
gneral  commodities  (except  classes  A 
and  B  explosives),  between  points  in 
Greene  County,  MO,  on  the  one  hand, 
and,  on  the  other,  points  in  Camden. 
Morgan,  and  Miller  Counties,  MO. 

MC  158035,  filed  September  1, 1981. 
Applicant  MTT.T.F.R  GRAVEL  &  READY 
MDC,  INC.,  P.O.  Box  728,  Cando,  ND 
58324.  Representative:  Roger  Miller 
(same  address  as  applicant),  (701)  968- 
3810.  Transporting /e/liVizer,  between 
points  in  MN,  on  the  one  hand,  and,  on 
the  other,  points  in  MT  and  ND. 

MC  158055,  filed  September  3, 1981. 
AppUcant  PEMBROI^ 
TRANSPORTATION  CORP.,  15  Baldwin 
Street,  Massena,  NY  13662. 
Representative:  Zoe  Aim  Pace,  One 
World  Trade  Center,  Suite  2373,  New 
York,  NY  10048,  (212)  432-0940. 
Transporting  pulp,  paper  and  related 
product,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Potsdam  Paper  Corp.,  of  Potsdam,  NY. 

Volume  No.  OPY-3-168 

Decided  September  10, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  116254  (Sub-328),  filed  September 
1, 1981.  AppUcant  CH^-HAULERS, 
INC.,  118  E.  Mobile  Plaza,  Florence,  AL 


35631.  Representative:  Fred  H.  Daly, 

2550  M  SU  N.W..  Washington,  DC  20037. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S. 

MC  123115  (Sub-26),  filed  September 
4, 1981.  AppUcant:  PACKER 
TRANSPORTATION  CO.,  280  Parr 
Blvd.,  Reno.  NV  89512.  Representative: 
Robert  C.  Harrison,  4299  James  Dr.. 
Carson  Ci^,  NV  89701,  (702)  882-5649. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  those  points  in  the  U.S.  in  and 
west  of  AL,  TN,  MO.  IL,  and  WI. 

MC  138164  (Sub-8),  filed  August  31. 
1981.  AppUcant  CAN-AM  MARINE 
TRANSIT  LIMITED.  472  Main  Rd..  P.O. 
Box  790,  Hudson,  Quebec,  Canada  JOP 
IHO.  Representative:  WiUiam  J.  Hirsch, 
1125  Convention  Tower,  43  Court  St, 
Buffalo.  NY  14202,  (716)  853-0200. 
Transporting  transportation  equipment, 
between  ports  of  entry  on  the 
interational  boundary  Une  between  the 
U.S.  and  Canada,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S. 

MC  146965  (Sub-3),  filed  September  4, 
1981.  AppUcant  REDDING  LUMBER 
TRANSPORT,  INC.,  4161  Eastside  Rd.. 
Redding,  CA  96001.  Representative:  Jim 
Pitzer,  15  S.  Grady  Way,  Suite  321, 
Renton.  WA  98055,  (206)  235-1111. 
Transporting  beverages,  between  points 
inCA.OR.NVandWA, 

MC  148964  (Sub-1),  filed  August  31. 
1981.  AppUcant  W.  L.  WAGGONER 
TRUCIGNG  CO.,  No.  4  Caine  Drive- 
Stephen  Maeras  Industrial  Park, 
Madison,  IL  62060.  Representative:  John 
R.  Sims,  Jr..  915  Pennsylvania  Bldg.,  425- 
13th  St.,  N.W..  Washington,  D.C.  20004, 
(202)  737-1030.  Transporting  those 
commodities  which  because  of  their  size 
or  weight  require  the  use  of  special 
handling  or  equipment,  between  points 
in  AL.  AR.  FL,  GA.  IL.  IN,  lA,  KS,  KY, 

MI.  MS,  MO.  NE.  OH,  OK,  TN.  TX.  VA. 
WV.  and  WI. 

MC  158054,  filed  August  31. 1981. 
AppUcant  JUSTAK  BROTHERS  AND 
COMPANY.  INC.,  P.O.  Box  389,  Whiting, 
IN  46394.  Representative:  Robert  W. 
Loser  B,  1101  Chamber  of  Commerce 
Bldg.,  320  N.  Meridian  St.,  Indianapolis, 
IN  46204,  (317)  635-2339.  Transporting 
hazardous  and  non-hazardous  waste 
and  recyclable  was^  materials, 
between  points  in  Lake  County,  IN,  on 
the  one  hand,  and.  on  the  other,  points 
in  the  U.S.  in  and  east  of  ND,  SD,  NE. 
KS.  OK  and  TX. 

MC  158064,  filed  September  3. 1981. 
AppUcant  LP  SERVICE,  INC.,  P.O.  Box 
666,  Clmrkesville,  GA  30523. 
Representative:  J.  L  FANT,  P.  O.  Box 
577,  Jonesboro.  GA  30237,  (404)  477- 
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1525.  Transporting  liquified  petroleum 
gas,  between  points  in  Lamar  County, 

GA.,  on  the  one  hsmd.  and,  on  the  other, 
points  in  Swain,  Haywood,  Macon  and 
Cherokee  Counties,  NC.  Condition:  The 
authority  granted  here  is  limited  in  point 
of  time  to  a  period  of  five  (5)  years  fiom 
the  date  of  issuance. 

Volume  No.  OPY-4-361 
Decided:  September  3, 1981. 

By  the  Commission  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  8457  (Sub-14),  filed  August  28, 

1981.  Applicant:  MILWAUKIE 
TRANSFER  &  FUEL  CO.,  P.O.  Box  522, 
Clackamas,  OR  97015.  Representative: 
Lawrence  V.  Smart,  Jr.,  419  NW  23d 
Ave.,  Portland,  OR  97210,  (503)  226-3755. 
Transporting  (1)  Lumber  and  wood 
products.  (2)  building  materials,  (3) 
machinery,  and  (4)  metal  products, 
between  points,  in  WA,  OR,  CA,  ID,  NV, 
UT,  AZ,  NM,  TX,  CO,  UT,  and  MT. 

MC  99117  (Sub-5),  filed  August  28, 

1981.  Applicant  T.  H.  RYAN  CARTAGE 
CO.,  Ill  S.  Seventh  Ave.,  Maywood,  IL 
60153.  Representative:  Vytas  P. 

Ambutas,  10  S.  LaSalle  St.,  Suite  1600, 
Chicago,  IL  60603,  (313)  263-1600. 
Transporting  meto/ pro Jucte,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Gemini  Metals,  Inc.,  of 
Elk  Grove  Village,  IL 
MC  99737  (Sub-4),  filed  August  31, 

1981.  Applicant:  SUPERLINE 
TRANSPORTATION  CO.,  INC.,  Ill 
Braley  Rd.,  East  Freetown,  MA  02717. 
Representative:  John  DeGrazia  (same 
address  as  applicant),  1-800-642-7558. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  MA,  on  die  one  hand, 
and,  on  the  other,  points  in  CT,  ME,  NH, 
NJ,NY.PA,RLandVT. 

MC  106707  (Sub-27),  filed  August  31, 
1981.  Applicanb  ADAMS  TRUCKING, 
INC.,  1711  West  2nd  St.,  Webster  City, 
lA  50595.  Representative:  Ronald  D. 
Adams  (same  address  as  applicant), 
(515)  832-2613.  Transporting  metal 
products,  between  Whiteside  County,  IL, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  110567  (Sub-28),  filed  August  31, 
1981.  Applicant:  SOONER  TRANSPORT 
CORPORATION,  666  Grand  Ave.,  Des 
Moines,  LA  50309.  Representative:  E. 
Check,  P.O.  Box  855,  Des  Moines,  lA 
50304,  (515)  245-2730.  Transporting 
general  commodities  (except  classes  A 
'  and  B  explosives),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Interbake  Foods,  Inc.,  of  North  Sioux 
City,  SD. 

MC  119237  (Sub-1),  filed  August  28, 
1981.  Applicant:  CHAUFFEUR 


SERVICE,  INC.,  77  Oak  St.,  Spotswood, 

NJ  08884.  Representative:  Robert  B. 
Pepper,  168  Woodridge  Ave.,  Highland 
Park,  08904,  (214)  572-5551. 
Transporting  racks,  lighting  fixtures  and 
supplies,  building  materials,  chemicals 
and  related  products,  plastic  and  paper 
articles,  health  care  and  surgical 
products,  swimming  pool  supplies,  and 
materials  and  supplies  used  in  the 
manufacture  and  sale  of  the 
aforementioned  commodities,  between 
New  York,  NY  and  Monmouth  County, 

NJ  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  140487  (Sub-5),  filed  August  28, 
1981.  Applicant  YELLOWSTONE 
TRUCKING,  INC.,  1212  Appleway, 

Coeur  d*  Alene,  ID  83814. 

Representative:  William  J.  Monheim, 

P.O.  Box  1756,  Whittier,  CA  90609,  (213) 
945-2745.  Transporting  general 
commodities  (except  Classes  A  and  B 
explosives),  between  points  in  the  U.S., 
under  a  continuing  contract(s)  with 
Conwed  Corporation  of  St  Paul,  MN. 

MC  147547  (Sub-19),  filed  August  28, 
1981.  Applicant  R  &  D  TRUCKING 
COMPANY,  INCh  4401  Mars  Hill  Road, 
Lauderdale  Industrial  Park,  Florence,  AL 
35630.  Representative:  Roland  M. 

Lowell,  618  United  American  Bank 
Building,  Nashville,  TN  37219. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  the  facilities  of  Industrial 
Lubricants  Company  in  Tom  Green 
County,  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  and  (2) 
between  the  facilities  of  Sterling  Bolt 
Company  in  CO,  Chicago,  IL 
Monroeville,  PA.  Dallas,  TX  and 
Houston,  TX  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  148867  (Sub-4),  filed  August  28, 
1981.  Applicanb  TRANS-ADVO,  INC., 
239  Service  Road,  Wesb  Hartford,  CT 
06101.  Representative:  I^ank  M. 
Cushman,  36  South  Main  Street  Sharon. 
MA  02067,  (617)  784-6041.  Transporting 
printed  matter  and  materials,  equipment 
and  supplies  used  in  the  production  and 
shipping  of  printed  matter,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Providence  Gravure, 
Inc.,  of  (Evidence.  RL 

MC  148867  (Sub-5),  filed  August  28. 
1981.  Applicanb  TRANS-ADVO,  INC., 
239  Service  Road.  West  Hartford,  CT 
06101.  Representative:  ^ank  M. 
Cushman.  36  South  Main  Street  Sharon. 
MA  02067,  (617)  764-B041.  Transporting 
wire,  cable,  conduit  and  equipment 
material  cmd  supplies  used  in  the 
manufacture  thereof,  between  points  in 
the  U.S.  under  continuing  contract(s) 
writh  Times  Wire  and  Cable  Division, 


Timer  Fiber  Communication.  Inc.,  of 
Wallingford,  CT. 

MC  144757  (Sub-15),  filed  August  21. 
1981.  Applicanb  DAKOTA  PACIFIC 
TRANSroRT.  INC, '412  Oshkosh,  Rapid 
City,  SD  57701.  Representative:  J. 

Maiuice  Andren,  1734  Sheridan  Lake 
Rd..  Rapid  City.  SD  57701,  (605)  343- 
4036.  Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S..  under 
continuing  contract(s)  vtrith  Potlatch 
Corporation,  of  Spokane,  WA. 

MC  151267,  filed  August  28, 1981. 
Applicant:  KETRAN,  INC.,  624  Main  St, 
Moosic,  PA  18507.  Representative: 
Edward  F.  V.  Pietrowski,  430  Scranton 
Life  Bldg.,  Scranton,  PA  18503,  (717)  34&- 
5761.  Transporting  coal,  coal  ash,  coal 
cinders,  coal  fines,  and  coal  silt, 
between  points  in  the  U.S..  under 
continuing  contract(s)  with  Keon  Coal 
Co.,  Inc.,  of  Pittston.  PA. 

MC  151607  (Sub-l),  filed  August  28. 
1981.  Applicanb  TRANS-OVERLAND 
XPRESS,  INC.,  297  County  Line  Rd.. 
Midlothian,  TX  76065.  Representative: 
Doris  Hughes,  P.O.  Box  47861,  Dallas. 

TX  75247,  (214)  721-0360.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  the 
U.S. 

MC  151907,  filed  August  31. 1981. 
Applicant:  STARR  CARTAGE,  INC, 
10742  South  Western  Ave.,  Chicago,  IL 
60643.  Representative:  Antony  E. 

Young,  29  South  LaSalle  St.  Suite  350, 
Chicago.  IL  60603,  (312)  762-8880. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  Chicago.  OL.  on  the  one  hand, 
and,  on  the  other,  points  inlL  IN,  lA, 

MI,  MN.  WI.  and  OR 

MC  156047,  filed  August  31, 1981. 
Applicant:  ALLWAY  TRANSPORT. 

INC.,  1949  Kings  Hwy^  Washington 
Park,  IL  62204.  Representative:  Robert 
Knight  P.O.  Box  1148,  Washington  Park. 
IL  62204,  (618)  271-9541.  Transporting 
machinery,  scrap  metal,  and 
transportation  equipment,  between  St 
Louis,  MO,  on  the  one  hand,  and.  on  the 
other,  points  in  IL  IN.  KY,  OH,  MI, 
MO.  TN.  KS.  OK.  AR.  TX.  LA.  MS.  AL 
lA,  and  WI. 

MC  157867  (Sub-1),  filed  August  31, 
1981.  Applicanb  DONALD  J.  ORANGE, 
1414  S.E.  Spokane  St.  Portland,  OR 
97202.  Representative:  Lawrence  V. 
Smart  Jr..  419  N.W.  23rd  Ave.,  Portland, 
OR  97210,  (503)  226-3755.  Transporting 
food  and  relat^  products,  between 
points  in  OR,  WA.  CA.  and  ID. 

MC  157997,  filed  August  28. 1981. 
Applicanb  F.  P.  ELNIGKL  INC.,  P.O.  Box 
586,  Clarendon  Ave.,  W.  Rutland,  VT 
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05777.  Representative:  Frank  P.  Elnicki 
(same  address  as  applicant),  (802)  438- 
2387.  Transporting  construction 
equipment  and  materials,  between 
points  in  ME,  VT,  NH.  MA,  RI,  CT,  NY, 
and  NJ. 

Volume  No.  OPY-4-365 

Decided:  September  9, 1981. 

By  the  Commission,  Review  Board  No.  2, 
members  Carleton,  Fisher,  and  Williams. 

FF-477  (Sub-1),  filed  August  17, 1981. 
Applicant:  CROWN  OVERSEAS 
FORWARDERS,  2070  Burroughs  St.,  San 
Leandro,  CA  94577.  Representative: 
Daniel  W.  Baker,  100  Pine  St.,  #2550, 

San  Francisco,  CA  94111,  (415)  986-1414. 
As  a  freight  forwarder,  in  connection 
with  the  transportation  of  (a)  used 
household  goods  and  unaccompanied 
baggage,  end  used  automobiles, 
between  points  in  the  U.S.,  with  (b) 
restricted  to  import-export  traffic  or 
transportation  to  or  from  Alaska. 

MC 19227  (Sub-256),  filed  August  31, 
1981.  Applicant:  LEONARD  BROS. 
TRUCKING  CO.,  INC.,  2515  N.W.  20th 
St.,  Miami,  FL  33152.  Representative: 
Robert  F.  McCaughey  (same  address  as 
applicimt),  (305)  634-2661.  Transporting 
(1)  metal  products,  (2)  machinery,  (3) 
transportation  equipment,  and  (4)  those 
commodities  which  because  of  their  size 
or  weight  require  the  use  of  special 
handling  or  equipment,  between  points 
in  AL,  FL,  GA,  MS,  NC,  SC,  and  VA,  on 
the  one  hand,  and.  on  the  other,  points 
in  the  U.S. 

MC  103937  (Sub-10),  filed  September 
1, 1981.  Applicant:  ANTHRA  TRANS, 
INC.,  RJ}.  3,  Moscow,  PA  18444. 
Representative:  Ronald  N.  Cobert,  1720 
M  St.,  NW.,  Suite  501,  Washington,  DC 
20036,  (202)  296-2900.  Transporting  coal 
and  coal  products,  between  points  in 
PA,  on  the  one  hand,  and,  on  the  other, 
points  in  CT,  MA,  ME.  NH.  N),  NY.  RI. 
and  VT. 

MC  111747  (Sub-2),  filed  September  1, 
1981.  Applicant:  MARYLAND  MOTOR 
LINES,  INC.,  27  Industrial  Blvd.  East, 
P.O.  Box  1518,  Cumberland,  MD  21502. 
Representative:  Edward  N.  Button,  580 
Northern  Ave.,  Hagerstown,  MD  21740, 
(301)  739-4860.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  MD,  PA, 
andWV. 

.  MC  146447  (Sub-9),  filed  September  2, 
1981.  Applicant:  TANBAC,  INC.,  2941 
SW  1st  Terr.,  Ft  Lauderdale.  FL  33315. 
Representative:  Richard  B.  Austin,  320 
Rochester  Bldg.,  8390  NW  53rd  ST.. 
Miami,  FL  33186,  (305)  592-0036. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  tfie  U.S.,  under 


continuing  contracts)  with  Dow 
Chemical  Co..  USA,  of  Gales  Ferry,  CT. 

MC  157457,  filed  August  27, 1981. 
Applicant  CONGOLEUM  CARTAGE 
CORPORATION.  2323  South  17th  SL, 
Elkhart,  IN  56514.  Representative:  Daniel 
C.  Sullivan,  10  South  LaSalle  St.,  Suite 
1600,  Chicago.  IL  60603,  (312)  263-1600. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Congoleum 
Corporation,  of  Elkhart  IN,  and  its 
subsidiaries,  Bath  Iron  Works 
Corporation,  and  Congoleum  Cartage 
Corporation. 

MC  157867,  filed  August  25, 1981. 
Applicant:  DONALD  }.  ORANGE,  1414 
SE  Spokane  St,  Portland,  OR  97202. 
Representative:  Lawrence  V.  Smart  )r., 
419  NW  23rd  St.  Portland,  OR  97210. 

(503)  226-3755.  Transporting  (1)  lumber 
and  wood  products,  between  points  in 
OR  and  WA,  on  the  one  hand,  and,  on 
the  other,  points  in  AZ,  CA,  CO,  ID,  MT. 
NM.  NV.  OR.  UT.  WA,  and  WY.  (2) 
building  materials,  between  points  in 
Marion  County,  OR.  on  the  one  hand, 
and,  on  the  other,  points  in  CA,  ID,  OR, 
and  WA,  and  (3)  metal  products, 
between  points  in  Alameda  County,  CA, 
on  the  one  hand,  and,  on  the  other, 
points  in  AZ,  ID,  MT,  NM,  OR,  and  WA. 

MC  157937,  filed  August  31, 1981. 
Applicant  RICHARD  CAIL  d.b.a. 

DICK’S  TOWING.  104  Winn  St., 

Woburn,  MA  01801.  Representative: 
Ridiard  Cail  (same  address  as 
applicant),  (617)  933-1460.  Transporting 
(i)  containers,  and  [2]  wrecked  and 
disabled  vehicles,  between  points  in 
MA,  on  the  one  hand,  and,  on  the  other, 
points  in  CT,  ME,  NH,  N],  NY,  RI,  and 
VT. 

MC  157987,  filed  August  31, 1981. 
Applicant  DYNAMIC  CARGO 
TRANSPORT,  Sleight  Plass  Rd.. 
Poughkeepsie,  NY  12603.  Representative: 
David  Michael  Clark  (same  address  as 
applicant),  (914)  454-6363.  Transporting 
rubber  and  plastic  products,  and  metal 
products,  between  points  in  Dutchess 
County,  NY.  On  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  158017,  filed  September  1, 1981. 
AppUcant:  P  &  P  TRUCKING 
CORPORATION.  335  S.  Forest  Hill  Dr.. 
Austintown,  OH  44515.  Representative: 
Edwin  Romero,  407  Legal  Arts  Center, 
Youngstown.  OH  44503,  (216)  747-5700. 
Transporting  iron  and  steel  articles, 
between  points  in  Butler  County,  PA  and 
those  in  Mahoning  Coimty,  OH,  on  the 
one  hand,  and,  on  the  other,  points  in 
Oa  PA.  MD.  MO,  KY,  NJ.  and  TN. 

MC  158027.  filed  August  31. 1981. 
AppUcant:  FRANKLIN  CHARTER  BUS. 


INC.,  4115  Dorforth  Dr.,  Fairfax,  VA 
22030.  Representative:  John  R.  Sims,  Jr., 
915  Pennsylvania  Bldg.,  425 13th  St.. 
NW..  Washington.  DC  20004,  (202)  737- 
1030.  Transporting  passengers  and  their 
baggage,  in  charter  and  special 
operations,  between  those  points  in  VA 
on  and  north  of  U.S.  Hwy  60  and 
Washington,  DC,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S. 

Condition:  The  person  or  persons  who 
appear  to  be  engaged  in  common  control 
of  another  regulated  carrier  must  either 
file  an  application  under  49  U.S.C. 

§  11343(A)  or  submit  an  affidavit 
indicating  why  such  approval  is 
unnecessary  to  the  Secretary’s  office.  In 
order  to  expedite  issuance  of  any 
authority  please  submit  a  copy  of  the 
affidavit  or  proof  of  filing  the 
application(s)  for  common  control  to 
Team  4,  Room  5331. 

MC  158037,  filed  August  31. 1981. 
Applicant:  ALMAC  OF  ARIZONA.  INC., 
d.b.a.  ADVANCE  MOVING  & 
STORAGE,  2831  West  Indian  School 
Rd.,  Phoenix.  AZ  85017.  Representative: 
Stanford  E.  Lerch,  650  North  2nd  Ave., 
Phoenix,  AZ  85003,  (602)  257-5800. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  imder 
continuing  contract(s)  with  Mountain 
States  Telephone  &  Telegraph,  of 
Denver,  CO.  Condition:  'The  person  or 
persons  who  appear  to  be  migaged  in 
common  control  of  anothw  regulated 
carrier  must  either  file  an  application 
under  49  U.S.C.  11343(A)  or  submit  an 
affidavit  indicating  why  such  approval 
is  unnecessary  to  the  Secretary’s  office. 
In  order  to  expedite  issuance  of  any 
authority  please  submit  a  copy  of  the 
affidavit  or  proof  of  filing  the 
application(s)  for  common  control  to 
Team  4,  Room  5331. 

Agatha  L.  Mergenovich, 

Secretary. 

(FR  Doc.  81-27183  Filed  9-17-81;  8:45  am] 

BILUNG  CODE  7035-01-M 


IDocket  No.  AB-167  (Sub-No.  14F)] 

Consolidated  Rail  Corp.;  Abandonment 
Near  Duncansville  and  Gallitzin,  Pa.; 
Findings 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  the  Commission, 
Review  Board  No.  3  issued  a  certificate 
authorizing  Consolidated  Rail 
Corporation  to  abandon  its  rail  line  from 
milepost  33.4  at  Wye  (near 
Duncansville)  to  milepost  48  at  SF  (near 
Gallitzin)  in  Blair  County,  PA,  a  total 
distance  of  15.2  miles,  subject  to 
conditions.  The  abandonment  certificate 
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will  become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that: 

(1)  a  financially  responsible  person  (or 
government  entity)  has  offered  financial 
assistance  (through  subsidy  or  purchase) 
to  enable  the  rail  service  to  be 
continued;  and 

(2)  it  is  likely  that: 

(a)  if  a  subsidy,  the  assistance  would 
cover  the  difference  between  the 
revenues  attributable  to  the  line  and  the 
avoidable  cost  of  providing  rail  freight 
service  on  the  line,  together  with  a 
reasonable  return  on  the  value  of  the 
line,  or 

(b)  if  a  purchase,  the  assistance  would 
cover  the  acquisition  cost  of  ail  or  any 
portion  of  the  line. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant,  with 
copies  to  Ms.  Ellen  Hanson,  Room  5417, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  no  later  than  10 
days  from  publication  of  this  Notice. 

If  the  Commission  makes  the  findings 
described  above,  the  issuance  of  the 
abandonment  certificate  will  be 
postponed.  An  ofieror  may  request  the 
Commission  to  set  conditions  and 
amoimt  of  compensation  within  30  days 
after  an  offer  is  made.  If  no  agreement  is 
reached  within  30  days  after  an  offer  is 
made,  and  no  request  is  made  for  the 
Commission  to  set  conditions  or  amount 
of  compensation,  the  abandonment 
certificate  will  be  issued.  Upon 
notification  to  the  Commission  of  the 
execution  of  a  subsidy  or  purchase 
agreement,  the  Commission  shall  further 
postpone  the  issuance  of  a  certificate  for 
such  time  as  the  agreement  is  in  effect. 
Information  and  procedures  regarding 
financial  assistance  for  contined  rail 
service  are  contained  in  49  U.S.C.  10905 
(as  amended  by  the  Staggers  Rail  Act  of 
1980.  Pub.  L.  96-448)  and  49  CFR  1121.38. 
Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  81-27188  Filed  9-17-81: 8:45  am) 

BILUNG  CODE  703S-01-M 


[Nos.  AB-2  (Sub-No.  29F),  etc.] 

Louisville  and  Nashville  Railroad  Co., 
et  al.;  Corrected  Notice  * 

In  the  matter  of  No.  AB-2  (Sub-No. 
29F).  Louisville  and  Nashville  Railroad 
Company — abandonment  between 
Bruceton  and  Rose  Hill,  TN;  AB-2  (Sub- 
No.  30F),  Louisville  and  Nashville 


'This  notice  corrects  the  notice  published  al  46 
FR  41221,  August  14, 1961,  which  left  AB-2  (Sub-No. 
30F)  out  of  the  list  of  combined  cases  and 
incorrectly  numbered  AB-2  (Sub.No.  31F)  as  AB-2 
(Sub-No.  30F). 


Railroad  Company — abandonment 
between  Dresden  and  Union  City.  TN: 
AB-2  (Sub-No.  3lF).  Louisville  and 
Nashville  Railroad  Company — 
abandonment  between  Paducah  and 
Murry,  KY:  AB-43  (Sub-No  68F),  Illinois 
Central  Gulf  Railroad  Company — 
abandonment  between  Fordsyille  and 
Owensboro,  KY;  AB-43  (Sub-No.  69F), 
Illinois  Central  Gulf  Railroad 
Company — abandonment  at 
Elizabethtown,  KY;  AB-43  (Sub-No. 

70F),  Illinois  Central  Gulf  Railroad 
Company — abandonment  between 
Hopkinsville,  KY  and  Nashville,  TN. 

Notice  of  the  above  noted 
abandonments  was  published  in  the 
Federal  Register  on  March  31, 1981,  (46 
FR  19625),  indicating  that  certificates  of 
abandonment  would  be  issued  unless 
appropriate  financial  assistance  offers 
were  received  within  10  days  of  the 
notice.  This  notice  is  now  vacated. 
Notice  will  be  republished  concurrently 
with  issuance  of  the  Commission’s 
administratively  final  decision  for  those 
abandonments  which  are  ultimately 
approved. 

By  the  Commission,  Gary ).  Edles,  Director, 
Office  of  Proceedings. 

Agatha  L  Mergenovich, 

Secretary. 

(FR  Doc.  81-27186  Filed  9-17-81;  8:45  am) 

BILLING  CODE  703S-4t-M 


[No.  38632] 

National  Traffic  Service  Bureau,  Inc.; 
Petition  To  Institute  Rulemaking 
Proceeding  Into  the  Practice  of 
Furnishing  Information  on  Freight  Bills 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  denial  of  petition  for 
rulemaking. 

summary:  The  Commission  has  denied 
requests  of  Nationwide  Traffic  Service 
Bureau,  Inc.  and  The  David ).  Joseph 
Company  for  the  institution  of  a 
rulemaking  which  would  impose 
regulations  upon  rail  carriers  requiring 
the  issuance  of  detailed  freight  bills. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Mackall  (202)  275-7693. 
SUPPLEMENTARY  INFORMATION: 
Nationwide  Traffic  Service  Bureau,  Inc. 
(NTSB)  and  The  David  J.  Joseph 
Company  (Joseph)  (petitioners) 
requested  ^e  institution  of  a  rulemaking 
or  other  proceeding  designed  to  impose 
upon  rail  carriers  regulations  requiring 
the  issuance  of  freight  bills  which 
evidence  all  details  necessary  to  verify 
charges  assessed  shippers.  For  reasons 
which  follow,  we  deny  the  requests. 


The  alleged  problems  encountered  by 
petitioners  stem  from  the  railroad’s 
adoption  of  data  processing  procedures 
and  consequent  issuance  of 
computerized  freight  bills.  NTSB  asserts 
that  many  of  these  railroads  formerly 
supplied  copies  of  waybills  as  fioight 
bills.  The  waybill  provided  all  data 
necessary  to  verify  charges  assessed. 
Petitioners  suggest,  however,  that 
computerized  freight  bills  do  not  contain 
the  detailed  information  previously 
provided  by  a  waybill  copy.  According 
to  the  NTSB,  this  results  in  unintended 
falsification  and/or  omission  of  facts 
rendering  verification  of  charges 
difficult  for  the  bill  payer. 

NTSB  is  a  company  engaged  in  the 
auditing  of  freight  bills  for  shipper 
clients  to  determine  whether  Ae 
shippers  have  been  overcharged.  As  an 
agent  of  shippers,  NTSB  does  not  have 
direct  knowledge  of  its  client’s  product 
lines  or  operations.  Typically,  it  must 
rely  for  its  information  on  freight  bills 
received  from  its  clients.  Bills  of  lading 
to  match  with  these  freight  bills  may  or 
may  not  be  supplied  by  the  client.  'Hie 
basic  problem,  therefore,  is  the 
petitioner’s  inability  to  obtain 
consistently  from  its  clients  bills  of 
lading  to  supplement  insufficient 
information  found  on  freight  bills.*  The 
remedy,  however,  is  not  to  burden 
carriers  with  additional  regulation,  but 
rather,  for  NTSB  to  secure  all  necessary 
information  from  its  client  shippers. 
Obviously,  if  NTSB  is  to  perform  the 
function  for  which  the  shipper  is  paying, 
it  is  in  the  shipper’s  interest  and  should 
be  its  responsibility  to  retain  and 
provide  pertinent  materials. 

Joseph,  a  shipper  of  scrap  steel, 
supports  the  petition  filed  by  NTSB.  It 
points  out  that  computerized  billing 
often  causes  auditing  problems, 
especially  in  the  area  of  verifying 
weights.  Joseph  indicates  that  it  has 
already  asked  railroads  to  attach  copies 
of  revenue  waybills  to  assist  it  in 
auditing  freight  charges.  We  believe  that 
this  sort  of  shipper-carrier 
communication  is  the  best  means  for 
solving  Joseph’s  problems.  Moreover, 
the  bill  payor  should  have  bills  of  lading 
in  its  possession  or  be  able  to  obtain 
them.  These  documents  provide  the  - 
necessary  data. 

Under  the  circumstances,  we  do  not 
believe  rules  are  necessary  and  will 
decline  to  exercise  our  discretion  to 
propose  them.  Accordingly,  the  petition 
is  denied. 


'  In  its  petition  NTBS  apparently  recognizes  this. 
On  page  2,  paragraph  5  Nl^  asserts  that  “without 
a'bill  of  lading,  one  cannot  determine  the 
correctness  of  charges." 
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This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

(49  U.S.C.  10321, 10326,  5  U.S.C.  553) 

Decided:  September  9, 1981. 

By  the  Commission,  Division  2, 
Commissioners  Gresham,  Gilliam,  and 
Taylor.  Commissioner  Taylor  did  not 
participate. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-27iae  Filed  S-17-ai:  8;4S  am] 

BILJJNG  CODE  7035-01-M 

[Docket  No.  AB-69  (Sub-9F)] 

Western  Maryland  Railway  Co.— 
Abandonment  Between  B^oo  and 
Webster  Springs,  W.  Va.;  Findings 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  by  a  decision  dated 
September  11, 1981,  the  Commission, 
Review  Board  Number  3,  foimd  that  the 
public  convenience  and  necessity 
require  or  permit  abandonment  by 
Western  Maryland  Railway  Company  of 
its  line  of  railroad  known  as  Back  Fork 
Branch  between  milepost  0.00  to  the 
endof  the  line  at  milepost  1.00  at 
Webster  Springs,  Webster  County,  WV 
a  total  distance  of  1  mile  subject  to  the 
conditions  for  employee  protection 
provided  in  Oregon  Short  Line  R.  Co. — 
Abandonment-^oshen,  360 1.C.C.  91 
(1979).  A  certificate  of  abandonment  will 
be  issued  permitting  the  abandonment 
unless  wiAin  15  days  from  the  date  of 
this  publication  the  Commission  also 
finds  that 

(1)  A  financially  responsible  person 
(or  government  entity]  has  offered 
financial  assistance  (through  subsidy  or 
purchase]  to  enable  the  rail  service  to  be 
continued;  and 

(2)  It  is  likely  that: 

(a)  If  a  subsidy,  the  assistance  would 
cover  the  difference  between  the 
revenues  attributable  to  the  line  and  the 
avoidable  cost  of  providing  rail  freight 
service  on  the  line,  together  with  a 
reasonable  return  on  the  value  of  the 
line,  or 

(b)  If  a  purchase,  the  assistance  would 
cover  the  acquisition  cost  of  ail  or  any 
portion  of  the  line. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  On  the  applicant,  with 
copies  to  Ms.  Ellen  Hanson,  Room  5417, 
Interstate  Qxnmerce  Commission, 
Washington,  DC  20423,  no  later  than  10 
days  from  pubhoetion  of  this  Notice. 

,ff  die  Commission  makes  the  findings 
described  above,  the  issuance  of  the 
abandonment  certificate  will  be 
postponed.  An  offeror  may  request  the 


Commission  to  set  conditions  and 
amoimt  of  compensation  within  30  days 
after  an  offer  is  made.  If  no  agreement  is 
reached  within  30  days  of  an  offer,  and 
no  request  is  made  for  the  Commission 
to  set  conditions  or  amoimt  of 
compensation,  the  abandonment 
certificate  will  be  issued.  Upon 
notification  to  the  Commission  of  the 
execution  of  a  subsidy  or  purchase 
agreement,  the  Commission  shall  further 
postpone  the  issuance  of  a  certificate  for 
such  time  as  the  agreement  is  in  effect. 
Information  and  procedures  regarding 
financial  assistance  for  continued  raU 
service  are  contained  in  49  U.S.C.  10905 
(as  amended  by  the  Staggers  Rail  Act  of 
1980,  Pub.  L.  96-448)  and  49  CFR  1121.38. 
Agatha  L.  Mergenovich, 

Secretary. 

pH  Doc  81-27187  Filed  0-17-81;  8:45  am] 

BILUNQ  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistnace  issued  during  the  period 
September  7-11, 1981. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  Ae  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  of  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
apiN-opriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  determinations 

In  each  of  the  following  cases  the 
investigatioii  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
hidfcated  that  ino^sed  imports  did  not 
ocmtribute  importantly  to  worker 
separations  at  the  fir^ 


TA-W-10,368;  Thunderline  Corp., 
Wayne,  MI 

TA-W-10,449;  Borg  Warner  Corp., 
Morse  Chain  Div.,  Ithaca,  NY 
TA-W-10,589;  Alees  Shake  Mill, 
Taholah,  WA 

TA-W-10,6^;  J.  S.  Zulick  and  Co.,  Inc., 
Orwigsburg,  PA 

TA-W-10,897;  Sinking  Spring  Foundry 
Co.,  Sinking  Spring,  PA 
TA-W-11,860:  Western  Nuclear,  Inc., 
Jeffrey  City,  WY 

TA-W-11,501, 11,502, 11,503;  Boris 
Smoler  &  Sons,  Inc.,  La  Porte,  IN, 
Chicago,  IL,  and  Elkhart,  IN 
TA-W-11,192  S’  11,741;  Asarco,  Inc., 
Vanadium  Mine,  Vanadium,  NM  and 
Deming  Mill,  Deming,  NW 
TA-W-10,338;  Waverly Sportswear, 

Inc.,  New  York,  NY 

TA-W-11,829;  Mateo  Allied  Equipment 
Corp.,  Medina,  OH 

TA-W-11,907;  Sweden  Freezer  Mfg.  Co., 
Columbus,  OH 

TA-W-11,729;  Waterboro  Patent  Corp., 
Waterboro,  ME 

TA-W-11,823  &  11,824;  Amsted 
Industries,  Inc.,  American  Steel 
Foundries  Div.,  Hammond,  IN  and 
East  Chicago,  IN 

TA-W-11,333;  Joslyn  Mfg.  S  Supply  Co., 
Joslyn  Stainless  Steels,  Fort  Wayne, 
IN 

TA-W-11,205;  Gerard  Mills,  Inc., 
Hazelton,  PA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  Increased  imports  did 
not  contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W~lO,022;  California  Steel  Co., 
Chicago,  IL 

TA-W-10,630;  Bethlehem  Steel  Corp., 
Steelton,  PA 

TA-W-11,540;  Bethlehem  Steel  Corp., 
Steelton,  PA 

TA-W-10,955;  Westinghouse  Electric 
Corp.,  Bloomfield,  NJ 
In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reason(s] 
specified. 

TA-W-10,357;  Phillips  Industries,  Inc., 
Malta,  OH 

U.S.  imports  of  wood  windows  are 
negkgSde. 

TA-W-10,890;  Chopper  Iron  Werks, 
Detroit,  AZf 

Aggregate  U.S.  imports  of  fabricated 
struchiral  steel  did  not  increase  as 
required  for  certification. 
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TA-W-11,182:  Crown  Fabricators, 
Sterling  Heights,  MI 

Aggregate  U.Si  imports  of  tractor  cab 
enclosures  and  major  vehicle  body  parts 
are  negligible. 

TA-W-11,696  &  11,812:  Philips  ECG,  Inc. 
(formerly  GTE  Sylvania,  Inc.), 

Emporium  Receiving  Tube'Plant, 
Emporium,  PA  and  Altoona  Receiving 
Tube  Plant,  Altoona,  PA 

Ag^egate  U.S.  imports  of  electronic 
receiving  tubes  did  not  increase  as 
required  for  certification. 

TA-WrrlO,898;  Allied  Chemical  Corp., 
Solvay,  NY 

Aggregate  U.S.  imports  of  synthetic 
soda  a^  €ire  negligible. 

TA-W-11,043:  A-OK  Machining  and 
Tool  Co.,  Fraser,  MI 

Aggregate  U.S.  imports  of  jigs  and 
fixtures  and  negligible. 

TA-W-11,722:  Americap,  Inc.,  Seymour, 
CT 

Aggregate  U.S.  imports  of  cloth  caps 
did  not  increase  as  required  for 
certification. 

TA-W-10,718:  Jim  Walter  Resources, 
Inc.,  Coke,  Iron,  and  Chemical  Div., 
Birmingham,  AL, 

Imports  of  coke  and  mineral  wool  are 
negli^ble.  Imports  of  pig  iron  declined 
in  1979  and  the  first  3  quarters  of  1980. 
Employment  of  workers  producing 
chemicals  remained  relatively  stable  in 
1980  and  increased  in  1981. 

In  each  of  the  following  cases  the 
investigation  revealed  that  the  workers 
do  not  produce  an  article  as  required  for 
certification  under  Section  223  of  the 
Act. 

TA-W-11,602:  Parker  Reynolds 
Chevrolet,  Inc.,  North  Olmstead,  OH 
TA-W-10,698;  Chuck  Ellis  Pontiac- 
Buick-GMC,  Inc.,  Batavia,  NY 
TA~W-11,883:  Hartmen  Lincoln 
Mercury,  Inc.,  Oshkosh,  WI 
TA-W-10,507;  Nichols  Buick-Pontiac- 
GMC,  Inc.,  Albion,  MI 
TA-W-11,654:  Conyers  Ford,  Inc., 
Detroit,  MI 

TA-W-11,011:  C.  Miller  Chevrolet,  Inc., 
Willoughby,  OH 

TA~W-10,851;  Falcon  Products,  Inc.,  St. 
Louis,  MO 

TA-W-10,904:  Michael  Chevrolet,  Inc., 
Muskegon,  MI 

In  the  following  case  the  investigation 
revealed  that  sales  by  manufacturers  for 
which  the  subject  firm  produced  under 
contract  did  not  decline. 


TA~W~11,677:  Tom  Holzer  Ford,  Inc., 
Farmington,  MI 

Affimative  Detenninatinns 

TA-W-10,8X:  Ferry  Cap  and  Set  Screw 
Co.,  Cleveland,  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  1, 1979. 

TA-W-10,534  » 12,733;  Hyde  Athletic 
Industries,  Cambridge,  MA  and  Spot- 
Bilt  Factory,  Bangor,  ME 

A  certification  was  issued  covering  all 
woricers  of  die  Cambridge  plant 
separated  on  or  after  August  1, 1980  and 
all  workers  of  die  Bangor,  Maine  plant 
separated  on  or  after  January  10, 1981. 

TA-W-10,466:  C.  G.  Conn.,  Limited, 
Abilene,  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  1, 1960  and  before  January  1, 1981. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  September  7-11, 
1981.  Copies  of  diese  determinations  are 
available  for  inspection  in  Room  10,332, 
U.S.  Department  of  Labor,  Employment 
and  Training  Administration,  601 D 
Street,  NW,  Washin^on,  D.C.  20213, 
during  normal  woric^  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  September  14, 1981. 

Marvin  M.  Fooks, 

Director,  Officeof  Trade  Adjustment 
Assistance. 

[FR  Ooc.  n-27237  Filed  S-IT-Bl;  B:45  am] 

BILLING  CODE  4510-30-M 


ITA-W-10,341) 

White  Farm  Equipment  Co.,  Charles 
City,  Iowa;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  July  16, 1981. 
the  United  Auto  Workers  requested 
administrative  reconsideration  of  the 
Department  of  Labor’s  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  in  the  case  of  workers  and 
former  workers  producing  tractors  at 
White  Farm  Equipment  Company’s  plant 
in  Charles  City,  Iowa.  The  determination 
was  published  in  the  Federal  Register  on 
July  7, 1981  (46  FR  35230). 

Pursuant  to  29  CFR  90.18(c], 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was  . 
erroneous; 


(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered,  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justifies  reconsideration  of  tire 
decision. 

The  union  claims  in  its  application  for 
reconsideration  tiiat  the  Department 
should  be  consistent  and  certify  at  least 
the  workers  producing  small  tractors  at 
White  Farm  Equipment  since  it  certified 
workers  producing  small  tractors  at 
Massey  Ferguson’s  tractor  plant  in 
Detroit,  Vfic^an.  TA-W-10,985.  The 
union  also  contends  that  White  Farm’s 
imports  of  small  tractors  has  adversely 
affected  production  and  employment  at 
White  Farm’s  Charles  Gty,  Iowa  plant 
Finally,  the  union  questions  the 
adequacy  of  the  Department’s  customer 
survey. 

The  Department’s  review  revealed 
that  the  worker  petition  did  not  meet  the 
increased  import  criterion  or  the 
"contributed  impmlantfy’’  test  of  the 
Trade  Act  of  1974.  ’The  majority  of  the 
tractors  produced  at  Chari^  City  are 
more  than  80  horsepower.  Aggregate 
U.S.  imports  of  agricultural  tractors 
equal  to  or  greater  than  80  horsepower 
decreased  absolutely  during  the  first 
nine  months  of  1980  compa^  to  the  ^ 
same  period  in  1979.  Sales,  production 
and  average  employment  increased  at 
Charles  City  during  1979  compared  to 
1978  and  in  the  first  quarter  of  1980 
compared  to  the  same  quarter  in  1979. 
The  Department’s  survey  of  White 
Farm’s  retail  dealers  showed  that  most 
respondents  did  not  import  tractors  of  40 
horsepower  or  more  during  the  period 
under  investigation.  Customers  who 
reported  reducing  their  purchases  from 
White  Farm  in  favor  of  imports  during 
1980  accounted  for  a  small  percentage  of 
White  Farm’s  sales  decline. 

The  Department  does  not  see  the 
inconsistency  to  which  the  union  alludes 
concerning  the  production  of  small 
tractors  since  production  of  tractors 
under  80  horsepower  at  Charles  City 
accounted  for  only  a  small  percentage  of 
total  production  at  that  plant  while 
workers  at  Massey  Ferguson’s  plant  in 
Detroit,  Michigan  produced  mainly  small 
tractors.  Workers  at  Charles  City  were 
not  separately  identifiable  by  type  of 
tractor  produced.  Further  WUte  Farm 
does  not  metke  tractors  of  less  than  70 
horsepower.  Company  imports  from 
Italy  were  small  and  in  the  50  to  60 
horsepower  range. 

The  Department  notes  that  company 
imports  of  tractors  from  England 
occurred  more  than  five  years  ago. 
However,  such  imports  would  not 
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provide  a  basis  for  certifioation  of 
woricers  at  White  Farm  since  section 
223(b)(1)  does  not  permit  certification 
ioft  workers  laid  ofi  more  than  one  yettr 
prior  to  the  date  of  the  petition. 

Widi  respect  to  company  imports  of 
30  and  35  horsepower  tractors  fi'om 
Japan,  Uie  Department  notes  that  it 
addresses  this  point  in  its  initial  denial. 
White  Farm  never  manufactured 
tractors  under  40  horsepower 
domestically  since  prior  to  1970. 

The  Department  did  not  survey  White 
Farm’s  fi'anchised  dealers  selling  only 
White  Farm  tractws  but  surveyed  retail 
dealers  selling  White  Farm  tractors  as 
well  as  other  brands.  This  survey 
revealed  that  import  as  well  as  domestic 
purchases  of  tractors  were  down  in  1980 
compared  to  1979.  Other  factors  dealing 
with  the  economy  and  White  Farm’s 
parent  con^)any  markedly  affected 
sales,  production  and  employment  at 
Charles  City. 

Conclusion 

After  review  of  the  application  and 
the  investigative  file.  I  ocmclude  that 
there  has  ^en  no  mror  (X 
misintenn^tation  of  the  law  whidi 
would  Justify  reocMisideration  of  the 
Department  of  Lalxw’s  prior  detdskm. 
The  application  is.  thei^ore,  denied. 

Signed  at  Washingt<m,  D.C.  tills  10th  day  of 
September  1981. 

Robert  O.  Deslongchamps, 

Acting  Deputy  Adminiatrator,  Unengiloyment 
Inauranoe  S^iea. 

(FR  Doc.  81-27253  Piled  9-17-ai:  8:45  aii4 

eaxme  code  4sio-2(hs 


Mine  Safety  and  Health  Administration 
[Docket  No.  M-81-37-M] 

American  Salt  C04  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

American  Salt  Company,  P.O.  Box 
498,  Lyons,  Kansas  87554  has  filed  a 
petiticm  to  modify  the  application  of  30 
CFR  57.19-124  (hoist  ropes; 
requirements)  to  its  American  Salt  Mine 
and  Mill  located  in  Rice  County,  Kansas. 
The  petition  is  filed  under  Section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  hoist  ropes  be  cut  ofi 
at  least  six  feet  above  the  highest 
connection  to  the  conveyance  at  time 
intervals  not  to  exceed  one  year  unless 
a  shorter  time  is  required  by  30  CFR 
57.19-128  or  conditions  of  use. 

2.  Petitioner  states  that  it  is  hazardous 
for  employees,  using  a  crane,  to  pull  the 


wire  rope  up  and  over  die  sheaves  and 
lower  the  wire  rope  to  the  ground.  When 
the  ropes  are  laid  on  the  ground,  the 
possibility  exists  that  dirt  and  other 
debris  may  be  ingrained  into  the  rope. 
The  ropes  may  also  be  damaged  by 
kinking. 

3.  As  an  alternative  method,  petitioner 
proposes  to  employ  nondestructive 
testing  on  the  vidre  rope  and  rope  clips. 
The  testing  would  reveal  wire  rope 
deterioration  and  broken  wires.  Testing 
will  be  done  by  an  independent 
(xmtractor  and  a  copy  of  the  results  will 
be  sent  to  MSHA,  mr  an  MSHA  official 
may  attend  during  the  testing. 

4.  Petitioner  states  that  die  proposed 
alternative  method  will  provide  the 
same  degree  of  safety  to  the  miners 
affected  as  that  affoMed  by  the 
stimdard. 

Request  fiw  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Ariingtcm,  Vv^nia  22203.  AS 
commmits  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  19, 1981.  Copies  of  the  petition 
are  available  fw  inspeetion  at  ^t 
address. 

Dated:  September  10, 1981. 

Patoicia  W.  Silvey, 

Acting  Director,  Ofpoe  of  Standards, 
Regulations  and  Variances. 
pH  Doc.  n-27244  Filed  9-17-81;  8:45  aii4 
BILUNG  CODE  4610-43-M 


[Docket  No.  M-81-167-C] 

BecMey  Coal  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Beckley  Coal  Mining  Company,  P.O. 
Box  145,  Glen  Daniel,  West  Virginia 
25844  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1714 
(availability  of  approved  sdf-rescue 
devices;  instruction  in  use  and  location) 
to  its  Beckley  Mine,  located  in  Raleigh 
County,  West  Virginia.  The  petition  is 
filed  under  Section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  shall 
make  available  to  each  miner  employed 
by  the  operator  who  goes  underground 
and  to  visitors  authorized  to  enter  tiie 
mine  by  the  operator  a  self-rescue 
device  or  devices  approved  by  the 


Secretary  which  is  adequate  to  protect 
such  person  for  one  hour  or  longer. 

2.  Petitioner  states  that  aj^lication  of 
the  standard  would  result  in  a 
diminution  of  safety  for  the  miners 
affected  because  the  passenger  rating 
and  the  capacity  requirements  of  the 
elevator  do  not  allow  for  the  carriage  or 
storage  of  approved  self-contained  self¬ 
rescuers  on  the  elevator  during  ascent  or 
descent.  No  other  practical  means  of 
storage  of  the  approved  SCSRs  is 
available  on  the  elevator.  In  addition, 
damage  coiild  occur  to  the  individual 
units  through  handling  and 
transportation. 

3.  As  an  alternative  method,  petitioner 
proposes  to  provide  the  miners  with  an 
approved  sixty-minute  filter  type  self¬ 
rescuer  as  they  ascend  or  descend  on 
the  elevator.  In  support  of  this  proposed 
alternative  method  petitioner  states 
that: 

a.  The  elevator  is  located  in  the  intake 
air  shaft; 

b.  The  time  of  ascent  or  descent  in  the 
elevator  is  seconds*  and  all  miners  on 
the  elevator  would  have  the  filter-type 
self-resouer  available. 

4.  The  mantrlp  statim  is  located 
immediately  adjacent  to  the  elevator 
entrance,  or  exit,  and  tiie  petitions 
requests  approval  to  leave  the  approved 
SCSRs  on  the  section  mantrip  staticm  at 
the  bottom  of  the  elevator  shaft. 

5.  For  these  reasons,  petitioner 
requests  a  modifioation  of  the  standard. 

Request  for  Conunento 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Stcuidards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Vir^nia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  19, 1981.  Copies  of  the  petition 
are  available  for  inspection  at  tiiat 
address. 

Dated:  September  9, 1981. 

Patricia  W.  Silvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

|FR  Doc.  81-27242  Filed  9-17-81;  8145  am] 

BHJJNQ  CODE  4S10-48-M 


[Docket  No.  M-81-36-M] 

Butte  Lode  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Butte  Lode  Mining  Company,  Butte 
Avenue.  Randsburg,  California  93555 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.19-6  (clutch  of 
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manhoist  drum:  locking  mechanism)  to 
its  Butte  Lode  Mine  located  in  Kem 
County,  California.  The  petition  is  filed 
under  Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  hoist  be  driven  by 
a  direct  drive  gear  type  of  mechanism. 

2.  Petitioner  requests  a  modification  of 
the  standard  to  allow  a  four  C-type 
pulley  belt  drive  to  the  electric  motor  of 
the  1905  Fairbank  Morse  hoist. 

3.  In  support  of  this  request,  petitioner 
states  that: 

a.  The  belt  drive  will  be  satisfactory, 
safe  and  secure  for  man  hoisting; 

b.  A  manual  interlock  will  be  installed 
on  the  clutch; 

c.  All  the  cable  was  purchased  new 
and  placed  on  the  hoist  about  six 
months  ago; 

d.  There  wiU  be  a  drum-type  variable 
speed  control  and  a  reversing  unit 
mcuiufactured  by  Westinghouse  which 
will  allow  the  operator  to  manage  the 
unit  with  a  hand  control  standing  at  the 
hoist  brake  control; 

e.  The  hoisting  unit  has  a  very  secure 
heavy-duty  set  of  brakes;  and 

f.  Parts  are  unavailable  for  this  hoist 
and  the  modification  proposed  will 
provide  the  same  degree  of  safety  to  the 
miners  afiected  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Ibese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Ariington,  Vir^nia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  19, 1981.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  9, 1981. 

Patricia  W.  Silvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

[FR  Doc.  81-27238  FUad  8-17-81;  84S  an^ 

BILUNQ  CODE  4S1CMS-M 


(Docket  No.  M-S1-32-C] 

Coal  King  Corp,;  Petition  for 
Modification  of  Appiication  of 
Mandatory  Safety  Standard 

Coal  King  Corportion,  Box  247, 

Sophia,  WV  25921  has  ffied  a  petition  to 
modify  the  application  of  30  CFR  75.1714 
(availability  of  approved  self-rescue 
devices;  instruction  in  use  and  location) 


to  its  Bonnie  Beth  and  Tarrah  Leigh 
Mines  located  in  Raleigh  County,  West 
Virginia.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  shall 
make  available  to  each  miner  employed 
by  the  operator  who  goes  underground 
and  to  visitors  authorized  to  enter  the 
mine  by  the  operator  a  self-rescue 
device  or  devices  approved  by  the 
Secretary  which  is  adequate  to  protect 
such  person  for  one  hour  or  longer. 

2.  As  an  alternative  method,  petitioner 
proposes  to  provide  an  operative 
emergency  vehicle  on  the  working 
section  at  eiU  times  miners  are  working 
such  section.  In  addition,  petitioner  will 
provide  double  the  amount  of  present 
self-rescuers  and  will  test  these  self¬ 
rescuers  at  intervals  not  exceeding  30 
days.  Fire  drills  will  be  practiced  every 
30  days. 

3.  Petitioner  states  that  this  proposed 
alternative  method  will  provide  the 
same  measure  of  protection  for  the 
miners  affected  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Kfine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Vir^^a  22203.  All 
comments  must  be  postmaiked  or 
received  in  that  office  on  or  before 
October  19, 1981.  Copies  of  the  petition 
are  available  for  inspection  at  tiiat 
address. 

Dated:  September  9, 1981. 

Pabida  W.  Silvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

[FR  Doc.  81-27238 Filed  8-17-81;  8:45  ami 
BILUNQ  CODE  451D-43-M 


(Docket  Na  II-81-140-C] 

Kenems  Energies,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kenellis  Energies,  Inc.,  P.O.  Box  194, 
Harco,  Illinois  6294  had  filed  a  petition 
for  modification  of  30  CFR  75.1714 
(availability  of  approved  self-rescue 
devices;  instruction  in  use  and  location) 
to  its  Bushy  Oeek  Mine  located  in 
Saline  County,  Illinois.  Hw  petition  is 
filed  under  Section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 


A  summary  of  the  petitionOT's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  shall 
make  available  to  each  miner  employed 
by  the  operator  who  goes  undergroimd 
and  to  visitors  authorized  to  enter  the 
mine  by  the  operator  a  self-rescue 
device  or  devices  approved  by  the 
Secretary  which  is  adequate  to  protect 
such  person  for  one  hour  or  longer. 

2.  Petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  for  the  miners 
affected  because: 

a.  The  self-rescue  devices  would  be 
exposed  to  extreme  temperatures  for 
extented  periods  of  time  due  to  the  slope 
being  on  intake  air  direct  from  the 
outside.  The  manufecturer  has  specific 
maximum-minimum  temperatures  the 
unit  can  sustain  without  damage; 

b.  A  hazard  eidsts  in  transporting 
these  units  with  people  and  would  also 
diminish  the  man-trip  capacity; 

c.  The  self-rescuer  units  would  add 
extra  weight  on  the  man-trip,  and  the 
man-trip  would  have  to  be  redesigned  or 
another  car  added  to  accommodate  the 
units:  and 

d.  The  self-rescuer  uses  granulated 
KOi  as  the  oxygen  source.  The  slope 
man-trip  travels  apinoximately  7,^ 
miles  per  year.  All  tius  travel  causes 
considerable  amounts  of  vibration 
which  could  cause  KOi  granules  to 
become  powder. 

3.  As  an  alternative  method  which 
will  provide  the  same  or  greater  degree 
of  safety  for  the  miners  affected  as  that 
afforded  by  the  standard,  petitioner 
proposed  Aat: 

a.  Each  miner  %vill  wear  a  filter  type 
self-rescuer  on  his  or  her  person  at  all 
times  while  traveling  in  the  slope; 

b.  The  same  numl^r  of  self-contained 
self-rescuers  will  be  stored  that  would 
be  on  the  slope  transportation  in  the 
immediate  bottom  area  of  the  mine 
approximately  300  feet  fi:om  the  slope 
man-trip  loading  and  nnloading  station. 
These  would  be  cadied  in  a  haulage 
transportation  entry  on  neutral 
ventilation  where  the  temperature  is  • 
more  constant,  where  all  people  must 
pass  and  within  ISO  feet  of  slope  intake 
air. 

c.  The  area  will  be  well  designated 
with  signs. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  diis  petition  may 
furnish  written  comments.  Iliese 
commrats  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
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Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  19, 1981.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  10, 1081. 

Patricia  W.  SUvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

|FR  Doc  n-2724S  Piled  9-17-81;  8:45  am] 

BIUINQ  CODE  4StO-43-M 


(Docket  Na  M-81-161-C] 

Milbum  Colliery  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Milbum  Colliery  Company,  Bumwell, 
West  Virginia  25034  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
77.1605(k]  (berms  or  guards)  to  its  No.  4 
Mine  located  in  Fayette  County,  West 
Virginia.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  berms  or  guards  be 
installed  on  the  mine’s  roadway. 

2.  The  track  and  monitor  system 
normally  used  to  transport  coal  have 
broken  down.  While  repairs  are  made, 
petitioner  plans  to  install  a  temporary 
truck  loading  facility  and  plans  to  truck 
coal  down  the  mine  road  using  four 
trucks  travelling  two  together. 

3.  Petitioner  has  been  advised  that  the 
present  one-foot  high  berm  along  the 
roadway  is  insufficient  for  the  planned 
temporary  truck  haulage. 

4.  After  a  thorough  investigation, 
petitioner  has  determined  that 
increasing  the  berm’s  size  will  result  in  a 
diminution  of  safety  for  the  mining 
personnel  because: 

a.  The  roadway  will  be  disturbed, 
which  has  been  stabilized  for  many 
years  and  will  increase  sedimentation 
and  erosion,  creating  the  danger  of 
slides,  ruts  and  holes  in  the  roadway; 

b.  Increasing  the  berm’s  size  will 
reduce  the  number  of  passing  areas  on 
the  road,  creating  additional  hazards  of 
head-to-head  traffic  and  congestion; 

c.  Increasing  the  berm’s  size  will  trap 
additional  run-ofi  water  and  permit 
freezing  of  this  water  in  winter,  creating 
hazardous  driving  conditions. 

5.  Petitioner  further  states  that  guards 
would  not  be  effective  because  they 
would  have  to  be  built  on  fill  material. 

6.  Petitioner  proposes  to  use  the  mine 
road  for  truck  haulage  until  repair  of  the 


trade  and  monitor  system.  In  support  of 
this  proposal  petitioner  states  that  the 
necessary  safeguards  will  be  followed  to 
fosure  that  safe  operating  procedures 
are  followed  chi  the  roadway,  induding 
operator  training,  vehfole  safety  diecks, 
roadway  inspections  and  a  posted 
traffic  system. 

7.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Pmsons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  19, 1981.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  0, 1981. 

Patricia  W.  Silvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

pn<  Doc.  81 27243  Filed  9-17-81: 8.45  am] 

BILUNO  CODE  4S10-43-M 


[Docket  No.  M-81-129-C] 

Pyro  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standards 

Pyro  Mining  Company,  P.O.  Box  267, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1714  (availability  of  approved 
self-rescue  devices;  instruction  in  use 
and  location)  to  its  Pyro  No.  11  and 
Pride  Mines  located  in  Union  County, 
Kentucky  and  its  Wheatcroft  and  Pyro 
No.  6  Mines  located  in  Webster  County, 
Kentucky.  The  petition  is  filed  imder 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  each  operator  shall 
make  available  to  each  miner  employed 
by  the  operator  who  goes  underground 
and  to  visitors  authorized  to  enter  the 
mine  by  the  operator  a  self-rescue 
device  or  devices  approved  by  the 
Secretary  which  is  adequate  to  protect 
such  person  for  one  hour  or  longer. 

2.  Petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  for  the  miners 
affected  because  most  of  the  available 
self-contained  self-rescuers  weigh  from 
seven  to  ten  pounds  and  are  large  and 
bulky  and  would  be  in  the  mniners’  way 


when  Wwking  or  walking  in  a  crouched 
position.  In  addition,  wearing  these 
rescuers  would  restrict  movement  and 
mobility  if  the  miner  should  have  to 
react  suddenly  in  the  event  of  an 
mnergency;  the  devices  would  be 
cumbersome  and  present  a  possible 
tripping  haaard  when  walking. 

3.  Because  of  the  added  weight  to  foe 
miner,  these  rescuers  would  present  a 
higher  degree  of  back  stress  and  strain, 
as  well  as  inflicting  bruises  against  the 
miner’s  body  by  foe  bouncing  effects  of 
walking  and  other  movements.  The 
weight  and  size  of  these  rescuers 
present  the  potential  of  causing  the 
miner  to  lose  concentration  of  the 
surrounding  mining  conditions. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  19. 1981.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  Septmber  9, 1981. 

Patrida  W.  Silvey,  / 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

|FR  Doc.  81-27241  Filed  9-17-81;  8:45  am] 

BILUNO  CODE  4510-43-M 


(Docket  No.  M-81-3S-M] 

Union  Carbide  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Union  Carbide  Corporation,  Pine 
Creek  Operations,  Bishop.  California 
93514  has  filed  a  petition  to  modify  the 
requirements  of  30  CFR  57.4-61A 
(installation  of  fire  doors)  to  its  Pine 
Creek  Mine  located  in  Inyo  County, 
California.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  fire  doors  be  installed 
at  shaft  stations. 

2.  The  mine  is  accessed  by  three  adits, 
located  at  the  lower,  middle  and  upper 
extremities  of  the  mine.  The  three  main 
shafts  are  used  for  normal 
transportation  of  miners  and  materials 
but  are  not  an  exclusive  part  of  the 
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escapeway  system:  parallel  routes  exist. 

3.  Escape  procedures  provide  for  mine 
egress  via  one  of  the  three  adits. 

Depending  on  location,  any  person 
underground  can  exit  the  mine  via  the 
closest  portal  without  depending  on  any 
of  the  three  main  raises. 

4.  Many  years  of  mining  activity  have 
resulted  in  many  large,  open  stopes 
which  interconnect  to  many  levels  and 
serve- as  an  air  path.  Shaft  doors  would 
do  little  to  control  air  flow  because 
many  alternate  routes  exist;  doors  at 
stations  could  worsen  the  problem  of 
smoke  distribution  by  diverting  smoke 
from  normal  pathways  through  alternate 
airways  and  into  areas  affecting 
evacuation  routes,  possibly  endangering 
personnel.  Open  stopes  are  effectively 
used  as  exhaust  airways  which  aid 
ventilation  by  minimizing  recirculation, 
but  the  balance  could  be  damaged  by 
doors  at  shaft  stations. 

5.  As  an  alternative  method,  petitioner 
states  that  in  the  event  of  an  internal 
mine  fire: 

a.  The  C-Level  portal  200-hp  fan  will 
be  reversed  to  intake  and  the  200-hp  fan 
at  the  90  fill  raise  would  be  changed  to 
exhaust.  This  provides  a  fresh  air  base 
along  the  length  of  the  C-Level  drift  and 
down  the  ramp  system; 

b.  The  exhaust  fans  on  the  8100  Level 
would  be  reversed  to  intake  and  the  07 
fan  switched  to  exhaust; 

c.  The  fan  on  the  1500  Level  would  be 
reversed  which  would  ensure  that  no 
smoke  is  drawn  into  the  mine  through 
the  intake  fan. 

6.  Petitioner  states  that  the  proposed 
alternative  method  will  provide  the 
same  degree  of  safety  for  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  For  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  19, 1981.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  September  9, 1981. 

Patricia  W.  Silvey, 

Acting  Director,  Office  of  Standards. 
Regulations  and  Variances. 

|FR  Doc.  81-27240  Filed  9-17-81: 8:4S  am| 

BILUNG  CODE  4510-43-M 


Occupational  Safety  and  Health 
Administration 

Federal  Advisory  Council  on 
Occupational  Safety  and  Health; 
Meeting 

Notice  is  hereby  given  that  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health,  * 
established  under  Section  1-5  of 
Executive  Order  12196  of  February  26, 

1980,  published  in  the  Federal  Register 
February  27, 1980  (45  FR 12769),  will 
meet  on  October  7, 1981  starting  at  10:00 
AM  in  Rooms  N5437  A,  B,  C,  of  the 
Frances  Perkins  Department  of  Labor 
Building,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  The  meeting  will  be 
open  to  the  public. 

The  agenda  provides  fon 

I.  Call  to  Order  _ 

II.  Presentation  of  FACOSH  Appointees 

III.  Approval  of  Minutes  of  August  4, 1981 

Meeting. 

IV.  Presentation — Federal  Emphasis  Program 
on  Seat  Belts 

V.  FACOSH  Comments: 

1.  Proposed  Policy 

2.  A  Plan  for  the  Federal  Government  to 
Save 

VI.  Committee  Reports: 

A.  Standing  Committee  on  Federal  Safety 
and  Health  Conferences 
1.  Progress  Report — ^Atlanta  Conference 

VII.  New  Business 

VIII.  Adjournment 

The  Council  welcomes  written' data, 
views  or  comments  concerning  safety 
and  health  programs  for  Federal 
employees,  including  comments  on  the 
agenda  items.  All  Such  submissions 
received  by  close  of  business  October  2, 

1981,  will  be  provided  to  the  members  of 
the  Council  and  included  in  the  record 
of  the  meeting. 

The  Council  will  consider  oral 
presentations  relating  to  agenda  items. 
Persons  wishing  to  orally  address  the 
Council  at  the  meeting  should  submit  a 
written  request  to  be  heard  by  close  of 
business  October  2, 1981.  The  request 
must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  appearance  will  be 
made,  a  short  summary  of  the  intended 
presentation  and  an  estimate  of  the 
amount  of  time  needed. 

All  communications  regarding  this 
Advisory  Council  should  be  addressed 
to  Richard  P.  Wilson,  Acting  Director, 
Office  of  Federal  Agency  Programs, 
Department  of  Labor,  OSHA, 
Bicentennial  Building,  600  E  Street, 
N.W..  Suit  500,  Washington,  D.C.  20210, 
telephone  (202)  376-3005. 


Signed  at  Washington,  D.C.  this  16th  day  of 
September,  1981. 

Thome  G.  Auchter. 

Assistant  Secretary. 

|FR  Doc.  81-27936  Filed  9-17-81: 8:45  am| 

BILLING  CODE  4S10-29-M 


National  Advisory  Committee  on 
Occupational  Safety  and  Health;  - 
Appointment  of  Members 

Notice  is  hereby  given  that 
appointments  have  been  made  to  fill  the 
vacancies  on  the  National  Advisory 
Committee  on  Occupational  Safety  and 
Health  (NACOSH)  created  by  the 
expiration  of  the  terms  of  six  members 
on  June  30, 1981. 

New  members  appointed  to  the 
Committee  are:  Ms.  Joyce  Hearn,  Public 
Representative;  Dr.  Bruce  Karrh, 
Management  Representative;  Mr.  B. 
Gawain  Bonner.  Safety  Representative; 
Dr.  Richard  P.  Miethke,  Health 
Representative. 

Members  reappointed  to  the 
Committee  are:  Dr.  Marcus  M.  Key, 
Health  Representative;  Mr.  George  H.  R. 
Taylor,  Labor  Representative. 

The  members  were  selected  on  the 
basis  of  their  experience  and 
competence  in  the  field  of  occupational 
safety  and  health. 

The  full  membership  of  the  Committee 
and  the  categories  represented  are  now 
as  follows: 

Public 

Dr.  Nicholas  A.  Ashford,  Assistant 
Director,  Center  for  Policy 
Alternatives,  Building  E40-250, 
Massachusetts  Institute  of 
Technology,  77  Massachusetts 
Avenue,  Cambridge,  MA  02139; 

Dr.  Richard  E.  Ginnold.  OSHA 
Coordinator  Labor  Education  and 
Research  Center,  PLC 154,  Eugene,  OR 
97403; 

Representative  Joyce  C.  Hearn,  State  of 
South  Carolina.  1316  Berkeley  Road, 
Columbia.  SC  29205; 

Carol  Oppenheimer.  Antioch  Law 
School,  2633  16th  Street,  NW, 
Washington.  DC  20009. 

Management 

Dr.  Bruce  W.  Karrh,  Medical  Director, 

E.l.  du  Pont  de  Nemours  and  Co.,  Inc., 
Medical  Division,  N-11400, 
Wilmington,  DE  19898; 

Dr.  Peter  J.  Nord.  President,  Schauer 
Manufacturing  Corporation,  4500 
Alpine  Avenue.  Cincinnati,  OH  45242. 

Labor 

John  J.  Sheehan.  Legislative  Director, 
United  Steelworkers  of  America,  Suite 
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706,  815  Sixteenth  Street,  NW, 
Washington,  DC  20006: 

George  H.  R.  Taylor,  Director, 

Department  of  Occupational  Safety 
and  Health,  AFL-CIO,  815  Sixteenth 
Street,  NW.  Washington,  DC  20006. 

Safety 

Mr.  B.  Gawain  Bonner,  Director,  Loss 
Control,  Tenneco,  Inc.,  Tenneco 
Building,  P.O.  Box  2511,  Houston,  TX 
77001; 

Dr.  Thomas  H.  Rockwell.  Professor  of 
Industrial  and  Systems  Engineering, 
Ohio  State  University.  Columbus,  OH 
43220. 

Health 

Dr.  Marcus  M.  Key,  Professor  of 
Occupational  Medicine,  School  of 
Public  Health.  Rm  N-210,  The 
University  of  Texas  Health,  Science 
Center.  P.O.  Box  20186,  Houston,  TX 
77025; 

Dr.  Richard  P.  Miethke,  Medical 
Director,  Delco  Electronic  Division, 
CMC,  700  East  Firmin  Street,  Kokomo, 
IN  46902. 

The  newly  appointed  members  will 
serve  two  year  terms  expiring  on  Jime 
30, 1983.  The  remaining  members  are 
serving  the  second  year  of  a  two  year 
term  ending  on  June  30, 1982. 

The  National  Advisory  Committee 
was  established  under  Section  7(a)  of 
the  Occupational  Safety  and  HealA  Act 
of  1970  (29  U.S.C.  656)  to  advise  the 
Secretary  of  Labor  and  the  Secretary  of 
Health  and  Human  Services  on  matters 
relating  to  the  administration  of  the  Act. 

For  additional  information  contact: 
Clarence  Page,  Division  of  Consumer 
Affairs,  Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  Northwest,  Rm  N-3635, 
Washington,  DC  20210,  Telephone:  (202) 
523-8024. 

Signed  at  Washington,  D.C.  this  11th  day  of 
September  1981. 

Thome  G.  Auchter, 

Assistant  Secretary. 

|FR  Doc.  81-27252  Filed  9-17-61: 8:45  ain| 
mLUNQ  CODE  4510-26-M 


Office  of  Pension  and  Welfare  Benefit 
Programs 

[Prohibited  Transaction  Exemption  81-79; 
Exemption  Application  No.  D-2374 

Exemption  From  the  Prohibitions  for 
Certain  Transactions;  Involving  the 
Paul  J.  Ashkenaz  and  Richard  A. 
Gilbert,  Endodontics,  Ltd.  Profit 
Sharing  Plan,  Located  in  Chicago, 
Illinois 

aqency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 


ACTION:  Grant  of  individual  exemption. 

summary:  This  exemption  would  permit 
the  loan  of  $35,000  by  the  Paul  J. 
Ashkenaz  and  Richard  A.  Gilbert, 
Endodontics,  Ltd.  Profit  Sharing  Plan 
(the  Plan)  to  Paul  J.  Ashkenaz  and 
Richard  A.  Gilbert,  Endodontics,  Ltd. 

(the  Employer). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Hamilton  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  (202)  523-7462.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
6, 1981,  notice  was  published  in  the 
Federal  Register  (46  FR  34883)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  firom  the  restrictions 
of  section  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  fi'om 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
throu^  (E)  of  the  Code,  for  the 
transaction  described  in  an  application 
filed  on  behalf  of  the  Plan.  The  notice 
set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  £md  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  Tlie  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons  as  set  forth  in  the 
notice  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  Hie  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 


section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  ffie  Gode  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  fivm  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  ffie  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  Tliis  exemption  is  supplemental  to. 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  cmd  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is.  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  ffie 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible: 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a),  406(b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  of  $35,000  by  the  Plan  to  the 
Employer,  provided  that  the  terms  of  the ' 
loan  are  at  least  as  favorable  to  the  Plan 
as  those  available  in  an  arm’s  length  • 
transaction  with  an  unrelated  party. 
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The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  September  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

|FR  Doc.  81-27263  FiledS-17-«l;  8:45  am] 

BILLING  CODE  4510-29-M 


[Prohibited  Transaction  Exemption  81-74 
Exemption  Application  No.  D-21501 

Exemption  From  the  Prohibitions  for 
Certain  Transactions,  Involving  the 
Carpenters  Pension  Trust  for  Southern 
California,  Located  in  Los  Angeles, 
California 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Grant  of  individual  exemption. 

summary:  This  exemption  permits  the 
sale  of  a  piece  of  improved  real  property 
(the  Rose  Hills  property)  from  the 
Carpenters  Pension  Trust  for  Southern 
California  (the  Trust)  to  the  Los  Angeles 
County  District  Council  of  Carpenters 
(the  District  Council),  an  employee 
organization  some  of  whose  members 
are  participants  in  the  Trust. 

FOR  FURTHER  WFORMATION  CONTACr. 
Mrs.  Miriam  Freimd,  of  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welare  Benefit  Programs,  Room  C-4526, 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washhigton,  D.C.  20216, 
(202)  52»-6671.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On  June 
30. 1981,  notice  was  published  in  the 
Federal  Registw  (46  FR  33683)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  fixim  the  restrictions 
of  section  406(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  fixim  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
for  the  above-described  transaction.  The 
notice  set  forth  a  stunmary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 


the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  The 
applicant  has  represented  that  a  copy  of 
the  notice  was  fhmished  by  July  15, 

1981,  to  interested  persons  in 
compliance  with  the  requirements  set 
forth  in  the  notice  of  proposed 
exemption.  No  public  comments  were 
received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  Ae  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  supply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  die  requirement  of 
section  401(a)  of  die  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)  of  the  Act  and  section  4975(c)  (1) 
(E)  and  (F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact  a  prohibited 
transaction. 


Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  Ae 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Trust 
and  of  its  participants  and  beneficiaries; 
and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Trust. 

Accordingly  the  restrictions  of  section 
406(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  throu^  (D)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  of 
the  Rose  Hills  property  by  the  Trust  to 
the  District  Council  for  $1,428,000, 
provided  that  that  amount  is  not  less 
than  fair  market  value  at  die  time  of  the 
sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  September  1981. 

Ian  D.  Lanoff, 

Administrator,  L^nsion  and  Welfare  Benefit 
Programs,  Labor-Management  ^rvices 
Administration,  Department  of  Labor. 
pH  Doc.  81-27258  Filed  »-17-ai;  8:45  am] 

BtLUNG  CODE  4S10-2MI 


[Prohibited  Transaction  Exemption  81-80; 
Exemption  Application  No.  D-2405] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  the 
Citizens  Bank  Employees’  Stock 
Bonus  Plan,  Located  in  Bloomsbury, 
New  Jersey 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs.  Labor. 

action:  Grant  of  individual  exemption. 

SUMMARY:  This  exemption  permits  the 
sale  on  March  22, 1978,  of  two 
mortgages  by  the  Citizens  Bank 
Employees’  Stock  Bonus  Plan  (the  Plan) 
to  Citizens  Bcmk.  N.A  (the  Employer),  a 
party  in  interest  with  respect  to  the  Plan. 
EFFECTIVE  DATE:  This  exemption  is 
effective  March  22. 1978. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Miriam  Freund,  of  the  Office  of 
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Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor.  200 
Constitution  Avenue,  N.W..  Washington, 
D.C.  20216;  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  June 
26, 1981,  notice  was  published  in  the 
Federal  Register  (46  FR  33137)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)(1),  and  406(b)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
throu^  (E)  of  the  Code,  for  the  above 
mentioned  transaction.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  appliciuit 
has  represented  that  a  copy  of  the  notice 
has  been  furnished  to  interested  persons 
in  compliance  with  the  requirements  set 
forth  in  the  notice  of  proposed 
exemption.  No  public  comments  and  no 
requests  for  a  hearing  were  received  by 
the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 


exemption  does  not  apply  and  the 
gener^  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  ^scharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act:  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401  (a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  liiis  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
traimaction. 

Exenqition 

In  aocordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  prooedures  set  forth  in 
ERISA  Procedere  75-1  (40  FR  18471, 

April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  detenninations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a).  406(b)(1),  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  on  March  22, 1978,  of  the  two 
mortgages  described  in  the  notice  of 
proposed  exemption  by  the  Plan  to  the 
Employer,  provided  that  the  amount  the 
Plan  received  for  each  mortgage  was  not 
less  than  its  fair  market  value  on  that 
date. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  which  is  the  subject  of 
this  exemption. 


Signed  at  Washington,  D.C.,  diis  11th  day 
of  September  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor, 

IFR  Doc.  n-272M  Filed  9-17-«l;  8:45  am] 

BILUNQ  COO£  4S10-29-M 


[Prohibited  Transaction  Exemption  81-81; 
Exemption  Application  Np.  D-2535] 

Exemption  From  the  ProMbitions  for 
Certain  Transactions;  Involving  the 
Fazio,  Dawson  &  Thompson,  P  JL 
Money  Purchase  Pension  Plan  and 
Trust,  Located  in  Fort  Lauderdale,  Fla. 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

ACTION:  Grant  of  individual  exemption. 

SUMMARY:  This  exemption  exempts  the 
sale  by  the  Fazio,  Dawson  &  Thompson, 
P.A.  Money  Purchase  Pension  Plan  (the 
Plan)  of  two  parcels  of  property  to  D. 
Fredrico  Fazio  (the  Trustee),  a  peirty  in 
interest  with  respect  to  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT. 
Gary  H.  Lefkowitz  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  (202)  523-8881.  (This  is  not  a 
toH-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
6, 1981,  notice  was  published  in  the 
Federal  Respster  (46  FR  34865)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406  (b)  (1)  and  (b)  (2)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  a 
transaction  described  in  an  application 
filed  on  behalf  of  the  Plan.  The  notice 
set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  it  has  complied 
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with  the  notice  to  interested  persons 
requirement  as  set  for  the  in  the  notice 
of  pendency.  No  public  comments  and 
no  requests  for  a  hearing  were  received 
by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978J  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a]  of  the  Act  and  section 
4975(c)(2)  of  Ae  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  ^scharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  Ae  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintain!^  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 


April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the  ' 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible: 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  reacting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  Ae  cash  sale  by  the  Plan  of  two 
parcels  of  property  (the  Properties),  one 
located  on  the  Southwest  comer  of  S.E. 
8th  Street  and  S.E.  2nd  Avenue,  in  Ft. 
Lauderdale.  Florida  and  the  other 
located  on  the  Northeast  comer  of  S.E. 

9th  Street  and  S£.  2nd  Avenue,  in  Ft. 
Lauderdale,  Florida,  to  the  Tmstee  for 
$90,000  and  $64,000  respectively, 
provided  that  these  amounts  are  at  least 
the  fair  market  value  of  the  Properties 
on  the  date  of  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  appUcation  are  tme  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  September,  1961. 

Ian  D.  LanoR, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

|FR  Doc.  81-272BS  Filed  S-17-81;  8:45  am) 
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[Prohibited  Transaction  Exemption  81-75; 
Exemption  Application  No.  D-2204] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions;  Lloyd’s  Bank 
California,  Located  in  Los  Angeles, 
California 

agency:  Office  of  Pensioif' and  Welfare 

Benefit  Programs,  Labor. 

action:  Grant  of  individual  exemption. 

summary:  'nils  exemption  permits  the 
use  of  assets  of  employee  benefit  trusts 
(Trusts),  for  which  Lloyds  Bank 
California  (the  Bank)  serves  as 
corporate  co-tmstee,  for  permanent 
loans  to  persons  who  will  use  the  loan 
proceeds  to  pay  off  constmction  loans 
originated  by  the  Bank. 

FOR  FURTHER  MFORM^TION  CONTACT. 
Mr.  Robert  Sandler  of  the  Office  of 
Fiduciary  Standards,  Pension  and 


Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216.  (202)  523-8195.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
24, 1981,  notice  was  published  in  the 
Federal  Renter  (46  FR  38178)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  bom  the  restrictions 
of  section  406(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  fivm  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code,  for 
the  above  described  transactions.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  No  public 
comments  were  received  by  the 
Department.  The  notice  of  pendency 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  ffie  Code  does  not  relieve  a 
fidicuary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  bom  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  dispharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
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exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  beneHt  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)  of  the  Act  and  section 
4975(c)(1)(E)  and  (F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  die 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471, 

April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  Hie  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Trusts 
and  their  participants  and  beneficiaries: 
and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Trusts. 

Accordingly  the  restrictions  of  section 
406(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  use  of  assets  of  the 
Trusts  for  permanent  mortgage  loans  to 
the  Borrowers,  who  will  use  the  loan 
proceeds  to  pay  ofi  construction  loans 
originated  by  the  Bank. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  September,  1981. 
laa  D.  Lanoff, 

Admunistrator,  Pension  and  Welfare  Benefit 
Pro^vms,  Labor-Management  Services 
Administration,  Department  of  Labor. 

|FR  Doc.  81-27259  Filed  9-17-81: 8:45  am) 

8ILLINQ  CODE  4S10-29-M 


[Prohibited  Transection  Exemption  81-76; 
Exemption  Application  No.  D-2207] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions;  involving  the 
William  S.  McAfee,  M.D.,  Inc.  Revised 
Profit  Sharing  Plan  and  Trust,  Located 
in  Monterey,  California 
agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

ACTION:  Grant  of  individual  exemption. 

summary:  This  exemption  would 
exempt  the  cash  sale  of  an  interest  in  a 
parcel  of  unimproved  real  property  by 
the  William  S.  McAfee,  M.D.,  Inc. 

Revised  Profit  Sharing  Plan  and  Trust 
(the  Plan)  to  William  S.  McAfee,  M.D. 

(Ik.  McAfee),  a  party  in  interest  with 
respect  to  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT 
Alan  H.  Levitas  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216,  (202)  523-8884.  (This  is  not  a 
loll-fi-ee  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
6, 1981,  notice  was  published  in  the 
Federal  Register  (46  FR  34869)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  sections  406(a)  and  406(b)(1)  and 
(b)(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  for  the 
transaction  described  in  an  application 
filed  by  legal  counsel  for  the  Plan.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  reiH-esented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  ikterested  persons  as  set  forth  in  the 
Rotioe  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  the  Department.  • 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because. 


effective  December  31, 1978  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  em  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
genwal  fidiciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  ^scharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  toe 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1^5),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  detmminations: 

(a)  Hie  exeoqition  is  admnistratively 
feasiUe; 

(b)  It  is  m  toe  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 
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(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  restrictions  of 
section  406(a)  and  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  fi'om 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  for  $106,249  by  the  Plan 
to  Dr.  McAfee  of  a  67.14%  interest  in 
one-half  of  a  parcel  of  unimproved  real 
property  located  at  966  Cass  Street, 
Monterey,  California,  provided  that  this 
amount  is  not  less  than  the  fair  market 
value  at  the  time  of  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  conditions  that 
the  material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.Cn  this  11th  day 
of  September,  1981. 

Ian  D.  Lanofi, 

Administrator,  Pension  and  Welfare  Benefit 
Programs.  Labor-Management  Services 
Administration,  Department  of  Labor. 

[PR  Doc.  81-27280  Filed  9-17-81;  8:45  am] 
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[Prohibited  Transaction  Exemption  81-77; 
Exemption  Application  No.  D-2347] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  Marr, 
Knapp  &  Crawfis  Associates,  Inc. 

Profit  Sharing  Trust,  Located  in  New 
Philadelphia,  Ohio 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Grant  of  individual  exemption. 

summary:  This  exemption  would 
exempt  the  sale  by  the  Marr,  Knapp  & 
Crawfis  Associates,  Inc.  Profit  Sharing 
Trust  (the  Plan)  of  a  parcel  of 
unimproved  real  property  to  a 
partnership  (the  ^rtnership)  which  is 
comprised  of  individuals  who  are 
members  of  Marr,  Knapp  &  Crawfis 
Associates,  Inc.  (the  Employer),  the 
professional  corporation  which  sponsors 
the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  H.  Levitas  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Pn^ams,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  (202)  523-6884.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  MFORMAHON:  On  July 
6, 1981,  notice  was  published  in  the 
Federal  Regbter  (46  FR  34868)  of  the 


pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  fixim  the  restrictions 
of  section  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  firom  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
throu^  (E)  of  the  Code,  for  the 
transaction  described  in  an  application 
filed  by  legal  counsel  for  the  Plan.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  Ibe  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons  as  set  forth  in  the 
notice  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secreteury  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  ^e  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  whidi  the  exemption  is 
applicable  frnm  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  ^scharge  his  or  W  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 


transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  em  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is.  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28, 1975),  £md  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  restrictions  of 
section  406(a)  and  406  (b)(1)  and  (b)(2) 
of  the  Act  emd  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (G)  of  the  Code,  shall  not 
apply  to  Ae  cash  sale  by  the  Plfin  to  the 
Partnership  of  a  1.048  acre  tract  of 
property  located  on  Wabash  Avenue,  in 
New  PMadelphia,  Ohio,  provided  the 
price  paid  is  no  less  than  the  fair  market 
value  of  the  property  at  the  date  of  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  conditions  that 
the  material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  September,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  ^rricee 
Administration,  Department  of  Labor, 

(FR  Doa  Sl-STSBl  FOad  e-17-tl;  S46  am] 
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[Prohibited  Transaction  Exemption  81-78; 
Exemption  Application  No.  D-2373] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions;  Invoiving 
Volkmuth  Printers,  Inc.,  Profit  Sharing 
Plan,  Located  in  St  Cioud,  Minn. 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Grant  of  individual  exemption. 

summary:  This  exemption  would 
exempt  the  cash  sale  of  7.47  acres  of 
real  property  (Parcel  No.  1]  by  the 
Volkmuth  Printers,  Inc.  Profit  Sharing 
Plan  (the  Plan)  to  the  Volkmuth  Printers, 
Inc.  (the  Employer]  and  the  proposed 
cash  sale  of  10.48  acres  of  real  property 
(Parcel  No.  2]  by  the  Plan  to  the 
Employer. 

EFFECTIVE  DATE:  The  exemption  will  be 
effective  October  12, 1981  for  the  sale  of 
Parcel  No.  1  and  effective  with  the  date 
of  grant  for  Parcel  No.  2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  H.  Levitas  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  (202)  523-8884.  (This  is  not  a 
toll-fi:ee  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
10, 1081,  notice  was  published  in  the 
Federal  Re^ster  (46  FR  35820]  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  fi'om  the  restrictions 
of  section  406  (a)  and  406(b)(1)  and 
(b)(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  sanctions  resulting  &om 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)(A) 
throu^  (e)  of  the  Code,  for  the 
transactions  described  in  an  application 
filed  by  legal  counsel  for  the  Employer. 
The  notice  set  forth  a  summary  of  facts 
and  representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  llie 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption,  llie  applicant 
represented  that  it  has  complied  with 
the  requirements  of  the  notification  to 
interested  persons  as  set  forth  in  the 
notice  of  pendency.  No  public  comments 


and  no  requests  for  a  hearing  were 
received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  Ae  Code  does  not  relieve  a 
fiduciary  of  other  party  in  interest  or 
disqucdified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  &om  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things,  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  tile  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l](B]  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a]  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaini:^  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2]  of  &e 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 


(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  restrictions  of 
section  406  (a)  and  406(b)(1)  and  (b)(2] 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code  by  reason  of  section  of  section 
4975(c)(l]  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  cash  sale  of  Parcel 
No.  1  by  the  Plan  to  the  Employer  for 
$56,025,  provided  that  this  amount  was 
not  less  than  the  fair  market  value  at  the 
time  of  sale,  or  to  the  proposed  cash  sale 
of  Parcel  No.2  by  the  Plan  to  the 
Employer  of  $99,560,  provided  that  this 
amount  is  not  les  than  the  fair  maricet 
value  at  the  time  of  the  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  conditions  that 
the  material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  which  are  the  subject 
of  this  exemption. 

Signed  at  Washinton,  D.C.,  this  11th  day  of 
September,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services, 
Administration,  Department  of  Labor. 

[FR  Doc.  81-27282  FUed  8-17-81;  8:48  ara| 
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[Prohibited  Transaction  Exemption  81-71; 
Exemption  Application  No.  D-168S] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  the 
Pension  Plan  for  Employees  of  Straub 
Clinic  and  Hospital,  Inc.,  Located  in 
Honolulu,  Hawaii 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Greint  of  individual  exemption. 

summary:  This  exemption  permits  the 
prospective  groimd  lease  of  certain  real 
estate  by  the  Pension  Plan  for 
Employees  of  Straub  Clinic  and 
Hospital  Inc.  (the  Plan)  to  the  Straub 
Clinic  and  Hospital,  Inc.  (the  Clinic),  a 
party  in  interest  with  respect  to  the  Han. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Antsen  of  the  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526,  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20216.  (202)  523-6915. 
(This  is  not  a  toU-ffee  number.) 
SUPPLEMENTARY  informahon:  On  June 
2, 1981,  notice  was  published  in  the 
Federal  Register  (46  FR  29566)  of  the 
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pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  retrictions 
of  sections  406(a],  406(b]  (1)  and  (b)  (2) 
and  407(a)  of  the  Employee  Retiremmit 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)  (1) 

(A)  through  (E)  of  the  Code,  for  the 
above  described  transactions.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  Ibe  applicant 
has  represented  that  a  copy  of  the  notice 
was  distributed  to  interested  persons  in 
accordance  with  the  requirements  set 
forth  in  the  notice.  No  public  comments 
and  no  requests  for  a  hecuing  were 
received  by  the  Department 

The  applicant  has  requested  a 
clarification  of  certain  information 
contained  in  paragraphs  six  and  eight  of 
the  Siunmary  of  Facts  and 
Representations.  The  notice  indicated 
that  the  improvement  to  the  Real  Estate 
was  a  three  story  wing  (the  Addition)  to 
be  added  to  the  Clinic’s  existing 
complex.  The  applicant  seeks  to  correct 
an  erroneous  factual  representation  by 
requesting  the  Department  to  restate  a 
portion  of  item  6  of  the  Facts  and 
Representations  beginning  with  the 
second  sentence.  In  relevant  part  Item  6 
should  be  read  as  follows: 

*  .*'  *  The  Clinic  now  seeks  to  renegotiate 
the  lease  (the  Renegotiated  lease]  as  part  of 
its  agreement  with  NYLC  for  a  permanent 
loan  to  repay  an  interim  construction  loan 
from  the  Ba^  of  Hawaii  in  the  amount  of 
$lb.5  million  borrowed  for  the  purpose  of  (a) 
adding  a  fourth  level  to  a  three  level  garage 
on  the  Real  Estate  (the  Garage)  and  (b) 
adding  a  three  story  wing  to  the  Clinic's 
existing  complex,  which  is  located  on  land 
owned  by  the  Straub  Partnership  •  •  * 

Based  on  this  revision,  subsequent 
references  in  the  notice  to  the 
“Addition"  should  be  read  as  the 
“Garage".  AdditionaUy,  the  third  and 
fourth  sentences  of  item  8  should  be 
modified  to  reflect  that  the  value  of  the 
Plan's  interest  in  the  Real  Estate  must 
reflect  the  encumln'ance  of  the  Lease. 
Therefore,  in  relevant  part,  item  8 
should  be  read  as  follows: 


*  *  *  The  Real  Estate  was  subsequently 
valued  (with  the  encumbrance  of  the  Lease) 
at  $843,000  on  December  30, 1979  for  purposes 
of  the  Man’s  annual  report  filing.  As  of  this 
valuation  date,  the  Re^  Estate  represents 
twenty-seven  (27)  percent  of  Plan  assets. 

The  Department  has  determined  that 
these  modifications  do  not  materially 
affect  the  transaction  as  proposed,  were 
fully  disclosed  to  participants  and 
beneficiaries  of  the  Plan  through  the 
Notice  to  Interested  Persons  procedure 
and  were  known  to  the  independent 
fiduciary  at  the  time  the  proposed 
transaction  was  reviewed  and  the 
determination  made  that  the  transaction 
was  in  the  best  interest  of  the  Plan  and 
its  participants  and  beneficiaries. 
Therefore,  the  Department  has  decided 
to  grant  this  exemption  as  proposed. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
efiective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  pemons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  die 
subject  of  an  exemption  granted  imder 
section  408(a)  of  the  Act  and  section 
4975(c](2]  of  file  code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plcui  solely  in  the  interest 
of  Ae  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  afreet  the  requirement  of 
section  401(a)  of  the  code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3]  of  the  Act  cmd  section 
4975(c)(1)(F)  of  the  Code. 

(3)  'TUs  exemption  is  supplemental  to, 
and  not  in  derogation  ot  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 


exemptions  and  transitional  rules. 
Furthermore,  Ae  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  &e 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28, 1975],  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible: 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of 
sections  406(a).  406(b)(1)  and  (b)(2)  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  throu^  (E)  of  the  Code, 
shall  not  apply  to  the  Renegotiated 
Lease  of  the  Real  Estate  located  on 
South  King  Street  in  Honolulu,  Hawaii 
by  the  Plan  to  the  Clinic  as  set  forth  in 
the  application  for  exemption,  provided 
that  &e  terms  and  conditions  of  the 
lease  arrangement  remain  as  favorable 
to  the  Plan  as  would  otherwise  be 
available  with  an  unrelated  third  party. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  September  1981. 
lanD.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs  Labor-Management  Services 
Administration,  Department  of  Labor. 

Doc.  81-27255  FOed  »-17-«l;  a4S  am] 
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[Prohibitad  Transaction  Exemption  81-72; 
Exemption  Appiication  No.  D-1814] 

Exemption  From  the  Prohibitione  for 
Certain  Transactions;  involving  the 
Norris,  McLaughlin  &  Marcus,  PJL 
Profit  Sharing  Plan  Located  tot 
Somerville,  New  Jersey 

AOENCV:  Office  of  Pension  and  Welfrne 

Benefit  Programs,  Labor. 

action:  Grant  of  individual  exemption. 
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summary:  This  exemption  permits  (1)  a 
loan  of  $23,790  by  Norris,  McLaughlin  ft 
Marcus,  P.A.  Profit  Sharing  Plan  (the 
Plan)  to  Norris,  McLaughl^  ft  Marcus, 
P.A.  (tihe  Employer),  a  party  in  interest 
with  respect  to  the  Plan;  and  (2)  the 
personal  guarantees  of  the  Employer’s 
obligations  pursuant  to  the  loan  by  eight 
shareholders  of  the  Employer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Stander  of  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216.  (202)  523-8881.  (This  is  not  a 
toll-firee  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
24, 1061,  notice  was  published  in  the 
Federal  Register  (46  FR  38183)  of  the 
pendency  before  the  Department  of 
Labor  (ffie  Department)  of  a  proposal  to 
^ant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  497^c)(l)  (A) 
through  (E)  of  the  Code,  for  the  above- 
described  transactions.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  tb  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  Ilie  applicant 
has  represented  that  a  copy  of  the  notice 
was  provided  to  interested  persons  in 
accordance  with  the  requirements  set 
forth  in  the  notice.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
efiective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 


section  40e(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fidudary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  ^lich  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  ffischarge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  ffie  pa^dpants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintain!^  the  plan  and  their 
benefidaries. 

(2)  This  exmnption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  ffie  Act  and  section 
4975(cK1)(F)  of  die  Code. 

(3)  TUs  exemption  is  supplemental  to, 
and  not  In  derogation  of.  any  other 
provisions  of  the  Ad  and  the  Code, 
including  statutory  or  administrative 
exenqitions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Ad  and  section  4975(c)(2]  of  ffie 
Code  €md  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exenqition  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
though  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  loan  of  $23,790  (the  Loan)  by 
the  Plan  to  the  Employer  provided  that 
the  terms  and  conffitions  of  the  Loan  are 
not  less  favorable  to  the  Plan  than  those 
obtainable  in  a  similar  transaction  with 
an  uiurelated  third  party;  and  (2)  the 


personal  guarantees  of  the  Employer’s 
obligations  with  resped  to  the  Loan  by 
eight  shareholders  of  the  Employer. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  tiie  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  lltii  day 
of  September,  1981. 

Ian  D.  LanoFf, 

Administrator,  tension  and  Welfare  Benefit 
Programs.  Labor-Management  ^rvices 
Administration,  Department  of  Labor, 

(FR  Doc  .81-27266  Filed  S-17-81: 8:45  am] 
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[Prohibited  Transaction  Exemption  81-73; 
Exemption  Application  No.  D-1962] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions;  Invoiving  the 
Schwarz  Foundry  Company  Profit ' 
Sharing  Pian  and  Trust,  Located  in 
Detroit,  Michigan 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Grant  of  individual  exemption. 

summary:  This  exemption  permits,  for  a 
period  of  five  years,  the  loan  (the  Loan) 
of  money  by  the  Schwarz  Foundry 
Company  Profit  Sharing  Plan  and  Trust 
(the  Plan)  to  Schwarz  Foundry  Company 
(the  Employer),  the  sponsor  of  the  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Campagna  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216.  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
6, 1981,  notice  was  published  in  the 
Federal  Register  (46  FR  34873)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  bom  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  for  a 
transaction  described  in  €Ui  application 
filed  by  the  Employer.  The  notice  set 
forth  a  summary  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
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a  complete  statement  of  the  facts  and 
representations.  Hie  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any  - 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  Hie  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  notification  to 
intersted  persons  as  set  forth  in  the 
notice  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department  The  notice 
of  pendency  was  issued  and  the 
exemption  is  being  granted  solely  by  the 
Department  because,  effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978]  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  trapsaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  Ae  Code  does  not  relieve  a 
fiduciaiy  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  fte  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiulhermore,  the  fact  that  a  transaction 


is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  wether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  Ae 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, . 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a),  406(b)U)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
though  (E)  of  the  Code,  shall  not  apply 
to  the  Loan  of  $150,000  by  the  Plan  to  the 
Employer  for  a  term  of  five  years 
provided  that  the  terms  of  the  Loan  are 
at  least  as  favorable  to  the  Plan  as  the 
Plan  could  obtain  in  a  transaction  with 
an  unrelated  party. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C,  this  11th  day 
of  September,  1981 
Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  ^rvicea 
Administration,  Department  of  Labor. 

(FR  Doc.  S1-272S7  Rlcd  S-17-S1;  8:45  am] 

BILUNQ  CODE  4510-29-11 


(Application  Na  D-2660] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Employees' 
Profit  Sharing  Plan  of  Downey  Savings 
&  Loan  Association  Located  in  Costa 
Mesa,  Califomia 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

ACTION:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 


tntemal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  proposed  contribution  of  16 
promissory  notes,  secured  by  first  deeds 
of  trust  on  improved  real  {noperty,  to  the 
Employees’  Profit  Sharing  I^an  of 
Downey  Savings  &  Loan  Association 
(the  Plan)  by  Downey  Savings  &  Loan 
Association  (the  Employer).  The 
proposed  exemption,  if  granted,  would 
affect  the  participants  and  beneficiaries 
of  the  Plan,  the  Employer,  the  makers  of 
the  notes,  and  the  trustee  of  the  Plan, 
Title  Insurance  and  Trust  Company  (the 
Trustee). 

date:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  November 
9,1981. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  on  or  about  September  15, 
1981. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-2660.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677, 200 
Constitution  Avenue.  N.W.,  Washington. 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Miriam  Freund,  of  the  Department 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a).  406(b)(1).  and  406(b)(2)  of 
the  Act  and  ^m  tiie  sanctions  residting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 

The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of  the 
Employer,  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975). 
Effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 
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Summary  of  Facts  and  Representations 

Hie  application  contains 
rc^esentations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

1.  The  Plan  covers  emjdoyees  of  die 
Employer  and  other  corporations 
associated  with  the  Employer. 
Approximately  274  employees 
participated  in  the  Plan  as  of  December 
31, 1980.  As  of  December  31, 1979,  the 
Plan's  assets  totalled  $659,891.  All 
assets  of  the  Plan,  as  of  March  12, 1981. 
were  invested  in  a  pooled  trust  fund  of 
cash  equivalent  securities  held  by  the 
Trustee. 

2.  Section  3.1(a)  of  the  Plan  provides 
for  employer  contributions  from  each 
participating  employer’s  current  or 
accumulated  adjusted  net  profits  in  such 
amount  as  may  be  determined  at  the 
discretion  of  such  employer's  board  of 
directors,  not  to  exceed  specified  limits. 
Section  S.02(a)  of  the  trust  agreement 
established  to  fund  the  Plan  permits  the 
Trustee  to  invest  Plan  assets  in 
mortgages,  among  other  investments. 
Although  the  terms  of  the  trust 
agreement  generally  give  the  Trustee 
exclusive  discretion  to  manage  and 
control  the  assets  of  die  Plan,  section 
7.S(c)  of  die  Plan  document  and  sections 
3.01(c)  and  5.01(a)  of  the  Trust 
agreement  permit  an  administrative 
committee  appointed  by  die  Employer  to 
direct  the  Trustee  to  acquire  or  dispose  . 
of  particular  assets.  However,  the 
Employer  proposes  to  amend  these 
sections  of  the  Plan  document  and  the 
trust  agreement,  subject  to  the  granting 
of  this  proposed  exemption,  to  provide 
that  such  directions  by  the 
administrative  committee  shall  not 
apply  to  promissory  notes  contributed  to 
the  Plan  by  a  participating  employer  and 
to  certain  specified  securities. 

3.  The  Employer  is  a  savings  and  loan 
association  chartered  to  act  as  such 
under  the  laws  of  the  State  of  California. 
The  Employer  has  made  regular 
contributions  to  the  Plan  sinoe  its 
inception.  The  Employer  wishes  to 
continue  making  contributions  to  the 
Plan  but  its  ability  to  do  so  is  currendy 
being  hampered  because  high  interest 
rates  and  &e  downturn  in  the  housing 
market  in  California  have  reduced  the 
Employer’s  profits.  On  December  17, 
1980,  the  board  of  directors  of  the 
Employer  resolved  to  contribute  to  the 
Plan  for  1980  dividends  made  by  Rancho 
Insurance  Agency  through  the  Rancho 
Stock  Trust  (the  Rancho  Dividends)  and 


first  deeds  of  trust  wholly  owned  by  the 
Employer  in  a  “face  sum”  equal  to  ten 
percent  of  the  participants’ 
compensation  for  1980  less  the  amount 
of  such  dividends.  It  is  represented  that 
the  Rancho  Dividends  are  cash 
dividends  on  stock  held  in  a  revocable 
trust  created  by  the  Employer,  which 
includes  the  dividends  in  its  gross 
income  for  Federal  income  tax  purposes. 
Said  trust  agreement  provides  Ibat  the 
Rancho  Dividends  are  payable  to  the 
Plan.  The  directors  further  resolved  that 
the  Employer  shall  not  contribute  the 
first  trust  deeds  to  the  Plan  for  1980  if 
the  Department  does  not  grant  an 
exemption  for  the  proposed 
contribution.  The  Employer  intends  to 
make  this  contribution  on  or  before 
September  15, 1981,  because  the 
Employer’s  Federal  income  tax  return 
for  1980  is  due  by  that  date.  As  the 
participants'  condensation  for  1980 
amounted  to  $4,178,769.88,  the  proposed 
contribution  to  the  Plan  for  1980  will  be 
$417,877,  consisting  of  16  promissory 
notes  secured  by  first  deeds  of  trust  on 
improved  real  property  and  the  Rancho 
Dividends.  It  is  represented  that  the 
“face  sum”  of  the  16  notes  which  the 
Employer  proposes  to  contribute  to  the 
Plan  is  the  sum  of  their  remaining 
principal  balances,  which  totalled 
$300,303.63  as  of  June  3, 1981,  and  that 
the  balance  of  the  contribution  required 
by  the  board  of  directors’  resolution  (i.e., 
the  Rancho  Dividends)  has  already  been 
paid  to  the  Plan. 

4.  The  notes  were  made  between  the 
years  1964  and  1967  and  mature 
between  February  1988  and  January 
1998.  None  of  the  borrowers  are  parties 
in  interest  with  respect  to  the  Plan.  Each 
note  provides  for  monthly  payments  of 
principal  and  interest  at  a  rate  of  either 
6  or  eVi  percent  per  year.  None  of  the 
notes  are  in  default  The  ratios  of  the 
present  unpaid  principal  balance  of  each 
note  to  the  appraised  value  of  the  real 
property  securing  the  loan  when  the 
note  was  made  range  from  25  to  61 
percent.  'The  real  property  securing  each 
loan  is  insured  for  fire  and  casualty  loss 
in  an  amount  sufficient  to  cover  the 
amount  of  tiie  related  first  deed  of  trust 
Each  such  first  deed  of  trust  provides 
that  the  real  property  securing  the  loan 
shall  be  held  the  Trustee  in  trust 
with  power  of  sale,  until  the  loan  is  fully 
repaid,  when  the  Trustee  will  reconvey 
the  real  property  to  the  borrower.  Each 
such  deed  of  trust  is  presently  recorded 
in  official  records  of  either  Orange 
County  or  Los  Angeles  County, 
California.  Upon  contribution  to  the 
Plan,  the  notes  and  trust  deeds  will  be 


recorded  in  accordance  with  normally 
accepted  procedures  in  order  to  secure 
the  Plan’s  lien  on  the  properties 
involved.  The  Employer  had  previously 
transferred  some  of  Ae  subject  notes  to 
the  Federal  Home  Loan  Bank  of  San 
Francisco  to  be  held  in  a  Government 
National  Mortgage  Association  (GNMA) 
pool.  When  the  proposed  contri^tion  of 
the  notes  actually  takes  place,  the 
Employer  will  repurchase  these  notes 
fi'om  the  GNMA  pool  so  that  they  may 
be  contributed  to  the  Plan.  All  16  notes 
will  then  be  physically  transferred  by 
the  Employer  to  the  Plan  by  hand 
delivery  to  the  Trustee  on  or  about 
September  15, 1981.  The  Employer  will 
record  a  written  assignment  to  the  Plan 
of  the  Employer’s  beneficial  interest 
under  the  notes. 

5.  To  eliminate  risk  to  the  Flan,  the 
Employer  will  hold  the  Plan  harmless, 
for  two  years  from  the  date  the  notes  are 
contributed,  fi'om  any  liabilities  arising 
from  or  relating  to  the  notes,  other  than 
losses  arising  from  default  or  changes  in 
the  market  rate  of  interest.  Althou^  it  is 
anticipated  that  the  Plan  will  hold  the 
notes  for  investment  purposes,  the 
Trustee  will  be  able  to  sell  them  at  any 
time  and  will  be  under  no  obligation  to 
continue  to  hold  them  If  future 
circumstances  warrant  disposing  of 
them.  The  Trustee  will  service  the  notes 
and  collect  all  payments.  The  Employer 
will  pay  all  expenses  incurred  in 
transferring  the  notes  to  the  Plan.  The 
Employer  believes  that  the  expenses 
incurred  in  selling  the  notes  to 
independent  third  parties  and 
contributing  the  cash  proceeds  to  the 
Plan  would  reduce  die  proceeds  below 
the  value  of  the  notes  proposed  to  be 
contributed  in  kind  to  the  Plan. 

6.  Mr.  Benjamin  S.  Ashley,  an 
independent  appraiser,  states  that  he 
believes  the  deeds  of  trust  in  question 
should  sell  and  be  valued  at  a 
discounted  40  percent  of  the  present 
principal  balance.  Mr.  Ashley  has 
determined  that  the  fair  market  value  of 
the  16  notes  to  be  contributed  to  the 
Plan  totals  $180,182.17  as  of  June  3, 1981. 

7.  The  Trustee  states  that  it  is  not  * 
affiliated  in  any  way  with  the  Employer. 
The  Trustee  also  states  that  it  believes 
the  proposed  contribution  is  in  the  best 
interest  of  Plan  participants  and 
beneficiaries.  The  Trustee  believes  that 
the  yield-to-value  ratio,  based  on  the 
notes’  current  fair  market  value,  equals 
current  rates. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  contained 
in  section  408(a)  of  the  Act  because  (a) 
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the  contribution  would  be  a  one-time 
transaction;  (b)  the  fair  market  value  of 
the  notes  has  been  determined  by  an 
independent  appraiser,  (c)  if  the  notes 
are  not  contributed,  the  Plan  will  receive 
only  the  Rancho  Dividends  for  1980;  (d) 
the  Employer  will  pay  any  costs 
incurred  in  the  proposed  transaction;  (e) 
each  note  is  secured  by  a  first  deed  of 
trust  on  improved  real  property  which 
will  be  held  by  the  Trustee,  with  power 
of  sale,  until  die  note  is  repaid  in  full; 
and  (f)  the  Trustee  has  determined  that 
the  proposed  transaction  is  in  the  best 
interests  of  the  Plan’s  participants  and 
beneficiaries. 

Notice  to  Interested  Persons 

Within  15  days  of  the  date  this  notice 
of  proposed  exemption  is  published  in 
the  Federal  Register,  the  applicant  will 
notify  all  interested  persons  of  the 
pendency  of  this  application  for 
exemption.  The  notice  will  be  mailed  or 
delivered  to  all  present  plan 
participants,  beneficiaries,  and  former 
employees  with  vested  interests  in  the 
Plan,  and  will  be  posted  on  appropriate 
employee  bulletin  boards.  The  notice 
will  contain  a  copy  of  the  notice 
published  in  the  Federal  Register  and 
will  inform  interested  persons  of  their 
rights  to  comment  and/or  request  that  a 
hearing  be  held  with  resj)ect  to  the 
proposed  exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  fi'om  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  treuisaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act. 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  imder  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 


granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  ^d  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  treinsitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer’s 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and  repesentations 
set  forth  in  the  application,  the 
Department  is  considering  granting  the 
requested  exemption  under  the  authority 
of  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  75-1  (40  FR 18471,  April  28, 
1975).  If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
contribution  of  16  promissory  notes, 
secured  by  first  deeds  of  trust  on 
improved  real  property,  to  the  Plan  by 
the  Employer  provided  such  contribution 
is  valued  at  its  fair  muket  value. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accmately  describes 
all  material  terms  of  the  transaction 
which  is  the  subject  of  this  proposed 
exemption. 


Signed  at  Washington,  D.(I,  this  14th  day 
of  September,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  ^rvices 
Administration,  Department  of  Labor. 

|FR  Doc.  81-27268  Filed  9-17-61;  8:45  am] 

BHUNG  CODE  4S10-29-M 


[Prohibited  Tansactkm  Exemption  81-82; 
Exemption  Application  No.  D-780] 

Class  Exemption  for  Guaranteed 
Contract  Separate  Accounts 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 
action:  Grant  of  Class  Exemption. 

SUMMARY:  This  document  contains  a 
final  class  exeption  for  certain 
transactions  involving  separate 
accounts  maintained  by  life  insurance 
companies  in  connection  with  contracts 
under,  which  the  life  insurance  company 
either  (1)  guarantees  repayment  of 
amounts  deposited  with  it  by  an 
employee  pension  benefit  plan,  together 
wiA  accrued  interest,  on  a  fixed  date,  or 
(2)  guarantees  payment  of  a  fixed 
annuity.  In  the  absence  of  the 
exemption,  these  transactions  might  be 
prohibited  by  sections  406(a)  and  407  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA,  or  the  Act) 
and  mi^t  result  in  the  imposition  of 
taxes  under  sections  4975(a)  and  (b)  of 
the  Internal  Revenue  Code  of  1954  (the 
Code)  with  respect  to  certain 
transactions  described  in  sections 
4975(c)(1)(A)  through  (D)  of  the  Code.* 
The  class  exemption  will  affect  life 
insurance  companies,  employee  pension 
benefit  plans,  participants  and 
beneficiaries  of  such  plans,  and  parties 
in  interest  and  fiduciaries  with  respect 
to  such  plans. 

DATE:  The  exemption  is  effective 
January  1, 1975. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Schmidt,  Plan  benefits 
Security  Division.  Office  of  the  Solicitor, 
U.S.  Department  of  Labor,  Washington, 
D.C..  20216.  Telephone  (202)  523-9592. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  On 
August  1. 1980,  (45  FR  51303)  the 
Department  of  Labor  (the  Department) 
published  a  notice  of  the  pendency 
before  it  of  a  proposed  class  exemption 

'As  discussed  below,  the  Department  is 
publishing  elsewhere  in  this  issue  of  the  FEDERAL 
REGISTER  a  proposed  class  exemption  that  would 
provide  relief  from  the  restrictions  of  406(b)  of 
ERISA,  as  well  as  relief  from  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by  reason  of 
sections  4975(cj(l)(E)  and  (F)  thereof,  for  certain 
transactions  involving  separate  accounts  of  the  kind 
described  above. 
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from  the  restrictions  of  sections  406  and 
407  of  ERISA  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  code  for 
certain  transactions  involving  insurance 
company  separate  accounts  that  are 
maintained  by  the  insurance  company  in 
connection  with  contracts  under  which 
it  guarantees  repayment  of  amounts 
deposited  with  it  by  an  employee  benefit 
plan,  together  with  accrued  interest  at  a 
stated  rate.  These  contracts  are  referred 
to  in  this  notice  as  “guaranteed 
investment  contracts.”  ’  That  exemption 
was  proposed  in  response  to  an 
application  filed  with  the  Department 
and  with  the  Internal  Revenue  Service 
by  Aetna  Like  Insurance  Company,  the 
Equitable  Life  Assurance  Society  of  the 
United  States  and  The  Prudential 
Insurance  Company  of  America.  ’  The 
notice  of  proposed  exemption  set  forth  a 
summary  of  the  facts  and 
representations  contained  in  the 
application,  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C. 

Public  comments  and  a  request  for  a 
hearing  with  regard  to  the  proposed 
class  exemption  were  received  pursuant 
to  section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  75-1  (40  FR 18471,  April  28. 
1975).  Notice  of  a  public  hearing  was 
published  on  November  14. 1980  (45  FR 
75365),  and  the  public  hearing  was  held 
on  December  8, 1980.  On  May  19, 1981, 
witnesses  who  appeared  at  the  public 
hearing  made  an  additional  submission 
which  amplified  certain  testimony. 

Upon  consideration  of  tiie  written 
comments  received  and  the  testimony  ' 
given  at  the  public  hearing,  the 
Department  has  decided  to  grant  a 
portion  of  the  proposed  exemption  in  an 
expanded  form.  In  addition,  as 
discussed  below,  the  Department  is  also 
publishing  in  the  Federal  Register  today 
a  proposed  class  exemption  that  would 
provide  significantly  broader  relief  from 
the  restrictions  of  section  406(b)  of 


'Thu  notice  also  refers  to  “suaranteed 
contracts;’’  that  term  includes  guaranteed 
investment  contracts  and  certain  fixed  annuity 
contracts  diat  are  described  below. 

'Exemption  application  D-780.  Although  this 
application  was  filed  with  both  the  Department  and 
the  Internal  Revenue  Service,  the  notice  of 
pendency  was  Usued,  and  the  exemption  U  being 
granted,  solely  by  the  Department  because  efiective 
December  31. 1978,  section  102  of  Reorganisation 
Plan  Number  «  of  1B7B  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the  Secretary  of 
the  Treasury  to  issue  this^ype  of  exemption  to  the 
Secretary  of  Labor. 


ERISA  than  would  have  been  provided 
by  the  proposed  exemption.^ 

Discussion 

The  Department  received  three 
comments  regarding  the  proposed 
exemption,  and  two  witnesses  testified 
at  the  public  hearing.  In  response  to 
these  comments,  the  Department  is 
adopting  a  fiinal  exemption  that  would 
provide  unconditional  relief  from  the 
restrictions  of  section  406(a)  of  ERISA 
for  transactions  involving  assets  held  by 
an  insuremce  company  in  a  “guaranteed 
contract  separate  account”  of  the  kind 
described  in  the  exemption.  In  addition, 
the  Department  has  also  decided  that  it 
may  be  appropriate  to  provide  broad 
relief  with  respect  to  such  transactions 
fi:om  the  restrictions  on  fiduciary 
conduct  that  are  set  forth  in  section 
406(b)  of  ERISA.  Although  the  proposed 
exemption  provided  notice  to  interested 
persons  that  the  Department 
contemplated  providing  broad  relief 
from  section  406(a)  of  ERISA,  the 
proposal  provided  much  narrower  relief 
from  section  406(b).  Therefore,  the 
proposed  exemption  may  not  have  given 
interested  persons  adequate  notice  that 
a  broad  exemption  from  section  40e(b) 
might  be  issued,  and  may  not  have 
provided  such  persons  with  a  sufficient 
opportunity  to  request  a  hearing  or  to 
present  their  views  on  the  issues 
involved  in  such  an  exemption. 
Accordingly,  the  Department  is 
publishing  a  separate  proposed 
exemption  that  would  provide  relief 
fi'om  the  fiduciary  restrictions  of  section 
406(b)  of  ERISA  for  transactions 
involving  guaranteed  contract  separate 
accounts. 

The  comments  received,  and  the 
Department’s  reasons  for  modifying  the 
proposed  exemption  in  response  to 
those  comments,  are  discussed  below. 

I.  Status  of  Assets  held  by  an  Insurance 
Company  Under  a  Guaranteed  Contract 
Separate  Account 

As  noted  in  the  preamble  to  the 
proposed  exemption,  section  401(b)(2)  of 
ERISA  provides  that  if  an  insurance 
company  issues  a  “guaranteed  benefit 
policy”  to  an  employee  benefit  plan,  the 
assets  of  the  plan  are  deemed  to  include 
the  policy,  but  do  not,  solely  by  reason 
of  the  issuance  of  such  policy,  include 
any  of  the  assets  of  the  insurance 
company.  In  ERISA  Interpretive  Bulletin 
75-2,*  the  Department  stated  that  if  an 
insurance  company  issues  a  contract  or 
policy  of  insiu’ance  to  a  plan  and  places 


*ln  the  dkcuMkai  of  the  exemptioo.  retoences  to 
the  various  provisions  of  section  406  of  ERISA 
should  be  read  to  refer  as  well  to  the  correqHHiding 
provisions  of  section  4975  of  the  Code. 

•20  CFR  2509.75-2. 


the  consideration  for  such  contract  or 
policy  in  its  general  asset,  account,  the 
assets  in  such  account  shall  not  be 
considered  to  be  plan  assets.  However, 
in  defining  the  term  guaranteed  benefit 
policy,*  Congress  specifically  excluded 
amounts  held  by  an  insurance  company 
in  a  separate  account,  and  the 
Department  has  expressed  its  view  that 
assets  held  in  a  separate  account  of  an 
insurance  company  to  support 
obligations  under  contracts  purchased 
by  employee  benefit  plans  are  plan 
assets.^ 

The  applicants  for  the  exemption, 
together  with  two  other  insurance 
companies  and  the  American  Council  of 
Life  Insurance  (collectively  referred  to  in 
this  notice  as  the  “companies”)  urged 
the  Department  to  issue  an  opinion  that 
assets  held  in  a  “guaranteed  investment 
contract  separate  account”  of  the  kind 
described  in  the  proposed  exemption  are 
not  plan  assets  because  such  separate 
accounts  differ  in  many  respects  fi^m 
conventional  separate  accounts. 

According  to  the  companies,  the 
guaranteed  investment  contracts  that 
were  described  in  the  exemption 
application  have  three  essential 
characteristics:  (1)  the  insurance 
company  guarantees  tiiat  on  the  date  or 
dates  set  forth  in  the  contract  the 
company  will  repay  to  the  contract- 
holder  the  amount  deposited  under  the 
contract  plus  accrued  interest;  (2) 
interest  is  accrued  and  credited  under 
the  contract  at  a  fixed  rate  set  forth  in 
the  contract;  and,  (3)  the  guarantee  of 
repayment  of  prindpal  and  the  stated 
interest  are  fixed,  and  do  not  vary  with 
the  investment  performance  of  any 
assets  held  by  fte  insurance  company. 
These  features  of  the  contracts  are  the 
same,  the  companies  stated,  whether  the 
deposited  funds  are  allocated  to  the 
insurance  company’s  general  accoimt  or 
to  a  separate  accoimt  that  is  maintained 
in  connection  with  such  contracts. 

The  companies  also  noted  that 
insurance  companies  have  different 
reasons  for  establishing  separate 
accounts  in  connection  wi&  guaranteed 
investment  contracts.  For  example,  in 
some  cases  the  investments  in  which  the 
insurance  company’s  general  assets  are 


•The  definition  of  “guaranteed  benefit  policy"  in 
section  401(bK2)(B)  reads  as  follows: 

(B)  The  term  “guaranteed  benefit  policy"  means 
an  insurance  pcdicy  or  oontract  to  the  extent  that 
such  policy  or  contract  provides  for  benefits  the 
amount  of  which  is  guaranteed  by  the  insurer.  Such 
term  includes  any  surplus  in  a  separate  account,  but 
excludes  any  ofiw  portion  of  a  separate  account 
'Notice  of  ftoposed  Exemption  (42  FR 54866. 
October  11. 1977).  subsequently  adopted  as 
Prohibited  Transaction  Kcemption  78-19  (43  FR 
59915.  December  22. 1978);  see  also,  29  CFR  2509.75- 
2. 
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held  may  not  provide  sufficient 
assurance  to  a  company  that  its  cash 
flow  from  investmmits  will  comport  with 
its  obligations  to  make  payments  under 
its  guaranteed  investment  contracts,  but. 
by  using  a  separate  account,  the 
insurance  company  can  make 
investments  that  permit  the 
company  to  collect  interest  and 
principal  payments  at  times  and  in 
amounts  ffiat  are  more  consistent  with 
its  guaranteed  payment  obligations.  In 
addition,  since  an  insurance  company’s 
general  account  investments  frequently 
include  conunon  stocks  and  equity 
interests  in  real  estate  which,  under 
accounting  standards  prescribed  by 
state  regulation,  may  limit  the  calculated 
yield  of  the  general  account  of  some 
insurance  companies,  use  of  a  separate 
account  may  aflect  the  guaranteed 
interest  rates  that  the  company  is  able 
to  offer  plans. 

The  companies  asserted  that  assets 
held  by  an  insurance  company  in  a 
separate  account  maintained  in 
connection  with  a  guaranteed 
investment  contract  should  not  be 
considered  plan  assets  because  the 
contracts  are  “guaranteed  benefit 
contracts"  described  in  section 
401(b)(2)(B)  of  ERISA.  In  this  respect, 
the  companies  noted  that,  although  it 
might  be  argued  that  section  401(b)(2)(B) 
excludes  the  assets  of  all  separate 
accoimts  from  those  supporting  a 
“guaranteed  benefit  policy,”  the 
Conference  Report  accompanying 
ERISA  indicates  that  separate  accounts 
were  excluded  because  they  are 
separately  managed  and  the  insurance 
company’s  payments  generally  are 
based  on  the  investment  performance  of 
the  assets  held  in  the  separate  account* 
Therefore,  the  companies  stated,  it 
would  be  inconsistent  with  the  policy 
underlying  section  401(b)(2)  not  to  treat 
guaranteed  investment  contracts  as 
“guaranteed  benefit  policies’’  regardless 
of  whether  they  involve  a  separate 
accoimt  ' 

The  companies  also  asserted  that  it 
would  be  consistent  with  the 
Department’s  proposed  regulation 
regarding  the  definition  of  plan  assets 
for  the  Department  to  condude  that 
monies  held  by  an  insurance  company 
under  a  guaranteed  investment  contract 
are  not  plan  assets.* 


•HJt.  Rep.  No.  laso,  i»td  Coi^..  2d  SeM..  286-7 
(1974). 

'Proposed  28  CFR  26Sa401b-l  (44  FR  50863, 
Aegust  28. 1979,  and  46  FR  38064,  line  6, 1080). 
Paragraph  (a)  of  the  propoaed  regelatioB  pravidea, 
as  a  general  rule,  that  plw  aaseta  iaohide  any 
property  in  which  a  plra  has  a  beaeflcial  ownership 
interest,  and  the  companies  asserted  that  monies 
held  in  a  guaranteed  ccmtract  separate  account 
would  not  constitute  "plan  assets”  under  that  rule 
because,  when  an  insurance  company  issues  a 


In  the  preamble  to  its  proposed 
regulations  dealing  with  the  definition  of 
plan  assets,  the  Department  emphasized 
that,  with  respect  to  a  plan’s  investment 
in  a  wide  variety  of  pooled  investment 
vehides,  the  plan  is,  as  a  practical 
matter,  retaining  the  management  of  that 
investment  vehide  to  manage  the  plan 
assets  that  are  invested  in  ffie  fun^  and 
that  it  appears  consistent  with  the  intent 
of  Congress  to  treat  the  assets  of  such  a 
pooled  investment  vehicle  as  plan 
assets.^*  However,  as  discussed  above, 
the  companies  stated  that  the  amounts 
payable,  or  credited  to,  a  plan  under 
guaranteed  investment  contracts  are 
^ed  and  are  not  affected  in  any  way  by 
the  investment  performance  of  assets  in 
any  separate  account  in  which  monies 
received  by  the  insurance  company  are 
held.  Therefore,  there  are  differences 
between  a  separate  accoimt  maintained 
in  connection  with  guaranteed 
investment  contracts  and  other  pooled 
separate  accounts  (where  the  value  of 
the  plan’s  investment  is  directly  related 
to  the  investment  management  activities 
of  the  insurance  company)  which  may 
be  relevant  to  a  determination  whether 
'  the  underlying  assets  of  such  an  account 
are  “plan  assets."  However,  the  spedfic 
exclusion  of  insurance  company 
separate  accounts  in  sect^  jn  401(b)(2)  of 
ERISA  in  connection  with  die  definition 
of  “guaranteed  benefit  policy”  implies 
that  assets  of  all  separate  accounts  in 
which  employee  benefit  plans  invest 
should  be  considered  plan  assets.** 

In  light  of  the  above  factors,  the 
Department  has  concluded  that  it  would 


guaranteed  investment  contract  that  involves  a 
separate  account,  the  plan  does  not  obtain  a 
beneficial  ownership  interest  in  the  assets  of  the 
accoimt 

44  FR  at  50364. 

*  *  Although,  as  the  applicants  pointed  out  the 
Conference  Report  accompanying  ERISA  indicates 
that  the  primary  reason  fin  the  special  treatment 
given  assets  held  in  a  separate  account  was  that  the 
investment  performance  of  the  separate  account 
affects  the  amount  payable  to  plana  that  participate 
in  the  account  it  is  not  clear  that  fills  was  the 
exclusive  concern  of  the  conferees.  In  this  regard, 
the  Conference  Report  explanation  of  the  treatment 
of  insurance  company  separate  accounts  is  as 
follows: 

Additionally,  it  is  understood  that  assets  placed 
in  a  separate  account  managed  by  an  insurance 
company  are  separately  managed  and  the  insurance 
company’s  payments  gatemUy  are  based  on  the 
investment  perfontance  of  these  paitiaular  assets. 
ConsequenUy,  insurance  companies- are  to  be 
responsible  under  the  general  fiduciary  rules  with 
respect  to  assets  hrid  under  separate  aeaount 
contracts,  and  the  assets  of  fiiM  oontracts  are  to  be 
considered  as  plan  assets  (but  need  not  be  held  hi 
trust).  Howavat,  to  fte  axtaut  that  hisawaea 
companias  place  sobm  of  their  own  hnda  iu  ttese 
separata  accouBts  to  provide  far  cositingeneies,  this 
separate  account  “snrphia”  is  not  to  be  subject  to 
the  fiduciary  responsibflity  rules. 

Hit.  Rep.  No.  128a  93  C^,  2d  Sees..  296-7(1974) 
(emphasis  supplied). 


be  more  appropriate  to  resolve  the 
question  of  whether  assets  held  by  an 
insurance  company  in  a  guaranteed 
investment  contract  separate  account 
are  “plan  assets"  in  the  context  of  the 
Department’s  pending  proposed 
relation  dealing  with  the  definition  of 
that  term,  and  has  therefore  decided  not 
to  issue  the  ruling  requested  by  the 
companies.  However,  as  discussed  more 
fully  below,  many  of  the  characteristica 
of  guaranteed  investment  contract 
separate  accounts  that  were  discussed 
by  the  companies  in  connection  with  the 
question  whether  assets  held  in  such  a 
separate  account  are  plan  assets  have 
been  important  to  the  E)epartment’s 
decision  to  expand  the  scope  of  the 
exemption  for  transactions  involving 
such  separate  accounts. 

IL  Maiket  Value  Adjustments 

One  commentator  urged  that  the 
Department  make  certain  changes  to  the 
proposed  exemption  to  provide 
additional  safeguards  in  cases  where  a 
plan  enters  into  an  insurance  company 
contract  that  provides  a  guarantee  rate 
of  interest,  but  withdraws  the  monies 
deposited  with  the  company  before  the 
stated  maturity  date.  This  commentator 
referred  to  a  case  where  a  plan,  when  it 
withdrew  amounts  deposited  with  the 
insurance  company,  was  required  to 
choose  either  a  lump  sum  payment  of 
the  amount  deposited  less  a  “market 
value  transfer  charge"  equal  to  25.8%  of 
the  assets  held,  or  to  accept  a  gradual 
transfer  of  such  assets  over  a  five-year 
period,  during  which  interest  at  the  rate 
of  4%  per  year  would  be  paid  on  the 
assets  not  yet  transferred.  It  was  not 
clear  whether  the  amounts  deposited 
were  held  in  a  separate  account  or 
commingled  with  the  insurance 
company’s  general  assets. 

The  commentator  noted  that  the 
summary  of  the  application  contained  in 
the  preamble  to  the  proposed  exemption 
stated  that  the  contracts  described  by 
the  applicants  provide  for  a  “market 
value  adjustment”  in  some 
circumstances,  and  this  reference  lends 
an  appearance  of  Department 
approbation  of  the  practice.  ’Iherefore, 
the  commentator  suggested,  the 
Department  should  either  delete  the 
reference  or  state  that  approval  of  the 
practice  is  not  intended. 

In  addition,  the  commentator 
suggested  three  specific  conditions  to 
the  proposed  exemption  that  would 
pro^de  for  disclosure  of  certain 
information  regarding  marimt  value 
adjustments  and  place  certain 
limitations  on  the  terms  of  contracts 
described  in  the  exmnption. 
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At  the  public  hearing  on  the  proposed 
exemption,  counsel  for  the  companies 
responded  to  the  comments  regarding 
market  value  adjustments.  According  to 
the  companies’  representative,  the 
contracts  described  by  the  applicants  ^ 
generally  provide  for  the  repayment  of 
the  amounts  deposited,  together  with 
interest  accrued  at  a  stated  rate,  on  a 
stated  "maturity”  date.  Although  one  of 
the  companies  provides  in  its  contract 
for  repa)rment  of  the  amounts  deposited 
at  an  earlier  date  under  certain 
circumstances,  the  representative 
stated,  an  insurance  company  entering 
into  such  a  contract  generally  does  not 
contemplate  that  there  will  be  an  early 
termination  by  the  plan,  in  addition,  the 
company  has  no  legal  obligation  to 
permit  such  termination,  '^refore,  the 
representative  asserted,  when  a  plan 
requests  early  withdrawal  of  funds  held 
by  the  insurance  company,  the  parties 
are  dealing  at  arm’s  length,  and,  if 
interest  rates  have  increased  (relative  to 
the  rate  guaranteed),  then  the  insurance 
company  would  suffer  a  loss  if  it  repaid 
the  plan  100%  of  the  amount  deposited 
because  the  market  value  of  the 
investments  made  with  such  deposits 
would  have  depreciated. 

The  companies’  counsel  also  indicated 
diat,  because  the  investment 
performance  of  assets  in  a  separate 
account  is  not  a  factor  in  making  market 
value  adjustments,  Ae  market  value 
adjustment  issue  is  hot  relevant  to  the 
proposed  class  exemption  or  to  the 
applicants’  request  that  the  Department 
issue  an  interpretation  that  assets  held 
in  a  guaranteed  investment  contract 
separate  account  are  not  plan  assets. 

In  the  final  exemption,  the 
Department  has  not  incorpoiated  any  of 
the  specific  suggestions  made  by  the 
commentator  with  respect  to  market 
value  adjustments  because  the  proposed 
exemption  (and  the  relief  being  provided 
here)  is  based  on  the  Department’s 
conclusion  that,  where  an  insurance 
company  unconditionally  guarantees  the 
repayment,  on  a  fixed  date,  of  amounts 
deposited  together  with  accrued  interest 
at  a  stated  rate,  a  plan  has  little,  if  any, 
interest  in  the  investment  performance 
of  assets  held  in  a  separate  account  to 
which  such  deposits  have  been 
allocated.  The  Department  does  not 
believe  that  this  conclusion  has  any  less 
validity  with  respect  to  contracts  that 
provide  for  a  market  value  adjustment 
when  amounts  deposited  are  withdrawn 
before  the  stated-maturity  date,  so  long 
as  the  adjustment  is  not  made  widi 
reference  to  the  investment  performance 
of  a  separate  account  However,  the 
Department  notes  that  the  “guaranteed 
investment  contracts”  described  in  the 


proposed  exemption  (and  in  the  final 
exemption)  must  provide  that  the  plan 
has  an  unqualified  right  to  withdraw  the 
amounts  deposited  and  the  interest 
accrued  thereon  upon  the  expiration  of 
the  period  for  which  such  amounts  are 
guaranteed  imder  the  contract. 
Accordingly,  if  a  contract  does  not 
provide  for  sudi  an  unqualified  right  of 
withdrawal  on  the  stated  maturity  date, 
it  would  not  be  a  contract  described  in 
the  exemption. 

Even  though  no  specific  changes  to 
the  exemption  have  been  made  to 
address  the  issues  raised  with  respect  to 
market  value  adjustments,  the 
Department  is  concerned  with  the  effect 
of  such  adjustments  on  employee 
pension  plans,  as  well  as  with  the 
potential  that  the  fiduciary 
responsibility  provisions  of  ERISA  may 
be  violated  in  connection  with 
arrangements  that  involve  the 
imposition  of  such  charges.  In  the 
Department’s  view,  under  the  general 
fiduciary  responsibility  provisions  of 
ERISA,  when  a  fiduciary  contemplates 
contracting  with  €ui  insurance  company, 
he  has  an  obligation  to  fully  inform 
himself  regarding  the  relevant  terms  of 
the  contract,  including  any  charges  that 
may  be  made  in  the  event  amounts 
deposited  with  the  insurance  company 
are  withdrawn,  and  to  take  the 
anticipated  liquidity  needs  of  the  plan 
into  account  in  determining  whether  to 
enter  into  the  contract.** Similarly,  the 
Department  believes  that  when  an 
instance  company  that  contemplates 
entering  into  a  contract  with  a  plan  is  a 
fiduciary  with  respect  to  the  assets 
involved  in  the  transaction  for  any 
reason,  it  has  an  obligation  to  adhere  to 
the  fiduciary  responsibility  provisions  of 
ERISA  in  its  dealings  with  the  plan.** 

ni.  The  Final  Exemption 

A.  Scope.  The  Department  has 
decided  to  grant  an  exemption  fi:om  the 
restrictions  of  sections  406(a)  and  407(a) 
of  ERISA  for  any  transaction  involving  a 
guaranteed  contract  separate  account, 
as  defined  in  the  exemption,  provided 
such  transaction  is  not  part  of  an 
arrangement,  direct  or  indirect,  pursuant 
to  which  a  plan  acquired  an  interest  in 
such  separate  account,  and  provided 
that  such  transaction  is  not  part  of  any 
other  indirect  transaction  between  a 


“See  section  404(a)(l)(B]  of  ERISA,  and  the 
Department's  regulations  under  that  section,  29  CFR 
1550.404a-l. 

“Sae  e.g.  sections  404(a),  405(a),  408(b)(2)  and 
406(c)(2)  (rf  ERISA.  An  insurance  company  may  be  a 
fiduciary  not  only  because  it  renders  investment 
management  services  with  respect  to  plan  assets 
held  in  a  separate  account,  but  also  for  other 
reasons.  For  example,  an  insurance  company  may 
be  a  fiduciary  because  it  renders  investment  advice 
to  a  plan.  See  seotion  3(21)(A)  of  ERISA. 


plan  and  a  party  in  interest  of  the  kind 
described  in  ERISA  Interpretive  Bulletin 
75-2, 29  CFR  2509.75-2.**  In  addition,  as 
noted  above,  in  a  notice  also  appearing 
in  this  issue  of  the  Federal  Register,  the 
Department  is  proposing  a  broad 
exemption  fi:om  the  restrictions  of 
section  406(b)  of  ERISA  for  transactions 
involving  the  assets  of  such  an  account. 
This  action  is  being  taken  because  the 
Department  is  persuaded,  on  the  basis 
of  the  comments  received  and  the 
testimony  given  at  the  public  hearing, 
that  an  insurance  company  has  a 
general  obligation  to  pay  specified 
amounts  under  guaranteed  contracts  of 
the  kinds  described  by  the  companies, 
and  its  obligations  under  such  contracts 
are  not  affected  in  any  manner  by  an 
insurance  company’s  allocation  of 
monies  received  from  a  plan  to  a 
separate  account.** In  addition,  the 
supplemental  submission  of  the 
witnesses  at  the  public  hearing 
indicated  that  most  insurance 
companies  are  required  by  state 
insurance  law  to  maintain  a  reserve 
under  guaranteed  investment  contracts 
that  involve  a  separate  account  in  an 
amount  equal  to  the  accumulated 
balance  under  each  contract 
deposits  under  the  contract,  less 
withdrawals,  plus  interest  accrued  at 
the  contractually  guaranteed  rate).** 


“Interpretive  Bulletin  75-2  describes  certain 
indirect  prohibited  transactions  which  involve 
reciprocal  dealing  between  a  plan  and  an  entity  in 
which  it  invests  as  well  as  indirect  pndiibited 
transactions  that  result  from  a  plan’s  ability  to 
direct  the  affairs  of  an  entity,  lliese  limitations  are 
derived  from  the  exemption  application.  Ihe 
proposed  exemption  did  not  contain  such 
limitations  because,  as  was  noted  in  the  preamUe 
to  the  proposed  exemption,  the  Department  believes 
diat  the  arrangements  and  other  prohibited 
transactions  described  in  Interpretive  Bulletin  75-2 
also  involve  the  misuse  of  separate  plan  assets  and 
would  therefore  be  prohibited  svhetW  or  not  they 
are  expressly  excluded  from  the  exemption. 

However,  the  Department  has  decided  to  include 
the  suggested  limitations  in  the  final  exemption  (and 
in  the  proposed  exemption  from  the  prohibitioiu  of 
section  406(b)  that  is  being  published  with  this 
notice)  in  order  to  eliminate  any  uncertainty 
regarding  the  scope  of  the  relief  provided. 

“The  flnal  exemption  is  limited  to  separate 
accounts  maintained  in  coimection  with  contracts 
under  which,  among  odter  things,  the  amounts 
received  by  the  plan  are  not,  in  any  circumstances, 
affected  by  the  investment  performance  of  assets 
held  in  any  separate  account  or  other  pooled 
investment  fund.  Hius,  separate  accounts 
maintained  in  connection  vrith  contracts  that 
provide  for  a  minimum  guaranteed  rate  of  interest 
and  for  additional  interest  based  upon  the 
investment  performance  of  assets  ia  a  separate 
account  are  not  covered  by  the  exemption. 

“The  supplemental  submission  indicates  that  an 
additional  reserve  is  also  required  in  certain 
circumstances.  In  the  case  of  certain  fixed  annuity 
contracts  the  consideration  for  which  may  also  be 
held  in  a  separate  account  that  is  covered  by  the 
exemption  (discussed  below),  reserve  requirements 
are  based  on  mortality  tables  and  interest  rates 

Continued 
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Therefore,  the  additional  protections 
that  would  be  afforded  to  plans  by  the 
imposition  of  the  conditions  of  the 
proposed  exemption  would  be  limited. 
Finally,  the  comments  received  indicate 
that,  ^cause  ccnnpliance  with  the 
conations  of  the  exemption  as  it  was 
proposed  would  involve  substantial 
burdens,  fewer  insurance  companies 
would  offer  such  contracts  to  plans,  and 
plans  would  accordingly  be  deprived  of 
investment  alternatives  that  might 
otherwise  be  appropriate. 

B.  Definitions.  As  discussed  below,  in 
the  final  exemption,  certain  revisions 
have  been  made  to  the  definition  of 
“guaranteed  investment  contract”  in 
response  to  the  comments  received,  and 
a  new  term — “guaranteed  contract 
separate  account” — ^has  been 
substituted  for  “guaranteed  investment 
contract  separate  account”  in  order  to 
reflect  the  availability  of  the  exemption 
for  separate  accounts  maintained  in 
connection  with  certain  fixed  annuities. 
In  addition,  the  final  exemption  contains 
a  definition  of  “guaranteed  fixed  annuity 
contract.” 

1.  The  “insulation" provision.  Under 
the  proposed  exmnption,  the  assets  of  a 
“guaranteed  investment  contract 
separate  account”  would  have  been 
required' to  be  legally  segregated  and  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  the  life  insurance 
company  may  conduct.  The  definition  of 
the  term  “guranteed  contract  separate 
account”  in  the  final  exemption  does  not 
contain  this  requirement 

According  to  the  companies,  although 
the  insurance  laws  of  various  states  by 
their  terms  permit  an  insurance 
company  to  provide  in  a  separate 
account  contract  that  the  assets  of  the 
separate  account  are  not  chargeable 
with  liabilities  arising  out  of  any  other 
business  the  insurance  company  may 
conduct,  these  state  law  provisions  are 
not  mandatory  and  not  all  state  laws  are 
comparable  to  those  statutes  that 
authorize  the  inclusion  of  such  a 
provision.  Specifically  the  companies 
referred  to  a  Massachusetts  statute 
which  may  have  the  effect  of  prohibiting 
the  adoption  of  such  a  provision  with 
respect  to  a  separate  account  that  is 
maintained  in  connection  with  a 
guaranteed  investment  contract. 

Although  the  presence  or  absence  of 
an  insulation  provision  may  (depending 
upon  the  insurance  company  issuing  the 
guaranteed  contract)  be  an  element  in  a 
fiduciary's  consideration  of  whether 
such  a  contract  is  an  approiniate 
investment  for  a  plan,  the  Department 
does  not  believe  that  it  is  necessary  for 


approved  by  state  iaturanoe  deparSneBte  or 
prescribed  by  state  law. 


the  protection  of  participants  (or  to 
assure  that  the  exemption  is  in  their 
interests),  to  limit  the  scope  of  the 
exemption  to  separate  accounts  that 
have  such  a  provision  because,  in  most 
cases,  the  general  credit  of  an  insurance 
company  provide  siifficient 
assurance  that  the  amounts  deposited 
and  the  agreed  interest  (or  fixed  annuity 
payments)  will  actually  be  paid.** 

2.  The  “exclusive purpose" provision. 
The  applicants  also  objected  to  a 
portion  of  the  definition  of  “guaranteed 
investment  contract  separate  account” 
in  the  proposed  exemption  that  required 
that  such  an  account  be  “established 
and  maintained  *  *  *  for  the  exclusive 
purpose  of  supporting  contractural 
obligations  of  *  *  *  [a]  life  insurance 
company  under  guaranteed  investment 
contracts  *  *  *”.  In  this  regard,  the 
companies  stated  that  the  reascms 
insurance  companies  maintain  separate 
accounts  in  connection  with  guaranteed 
investment  contracts  generally  involve 
the  interest  of  the  company,  and  that 
insurance  companies  invest  the  assets  of 
such  separate  accounts  in  an  effort  to 
make  a  profit  Therefore,  the  companies 
asserted,  it  cannot  be  said  that  these 
separate  accounts  are  maintained  for 
the  exclusive  purpose  of  maintaining 
obligations  under  guaranteed 
investment  contracts,  and  no  such 
requirement  should  be  imposed  by  the 
exemption. 

The  “exclusive  purpose”  requirement 
was  included  in  the  definition  of 
“guaranteed  investment  contract 
separate  account”  in  order  to  limit  the 
scope  of  the  exemption  to  those 
separate  accounts  that  are  maintained 
in  connection  with  an  insurance 
company’s  obligations  under 
“guaranteed  investment  contracts”  of 
the  kind  described.  By  including  this 
requirement,  the  Department  did  not 
intend  to  restrict  the  reasons  for  which 
such  a  separate  account  might  be 
established,  or  to  limit  the  ^nefits  that 
insurance  companies  might  derive  from 
establishing  a  separate  account  of  this 
kind.  Therefore,  in  order  to  clarify  its 
intent,  the  Department  had  modified  the 
definition  to  provide  that  an  insurance 
company  separate  account  will  meet  the 
requirements  of  the  definition  if  it  is 
established  and  maintained  “solely  in 
connection  with”  guaranteed  contracts 
of  the  kind  described  in  the  exemption. 
This  change  is  intended  to  remove  any 
suggestion  that  a  separate  account 
would  fail  to  be  covered  by  the 
exemption  merely  because  the  use  of  the 


”Of  coutae,  the  creditworthiness  of  the  insurance 
company  itself  would  be  an  important  factor  in  a 
fiduciary’s  evaluation  of  a  guaranteed  investment 
contract  issued  by  the  company. 


separate  account  may  have  been 
motivated  by  the  insurance  company’s 
preception  that  it  would  be  in  its  own 
best  business  interest  to  do  so. 

However,  under  the  revised  provisuni. 
the  exemption  would  remain 
unavailable  for  transactions  involving 
separate  accounts  that  are  maintained, 
in  hold  or  in  part,  to  support  obligations 
of  the  insurance  company  under 
contracts  other  than  those  specifically 
described  in  the  exemption. 

3.  Non-participating  contracts 
providing  for  fixed  annuities.  The 
companies  aim  suggested  that  the  scope 
of  the  exemption  be  expanded  to  inch^ 
separate  accounts  that  are  maintained 
in  connection  with  non-participating 
single  premium  fixed  annuity  contracts. 
According  to  the  companies,  these 
contracts  provide  for  fixed  annuity 
payments  to  retirees  for  life  and  the 
amounts  payable  by  the  insurance 
company  under  sudi  contracts  would 
not  be  affected  by  the  investment 
performance  of  assets  held  in  the 
separate  account  Thus,  the  companies 
asserted,  the  same  reasons  that  warrant 
the  granting  of  an  examption  for 
separate  accoimts  used  in  connectiQB 
with  guaranteed  investment  contracts 
also  apply  to  separate  accounts  that 
hold  funds  under  non-partidpatmg  fixed 
annuity  contracts.  The  Department 
agrees,  and  has  revised  the  exemption 
to  include  separate  accounts  that  are 
maintained  in  connection  with  fixed 
annuities  of  the  kind  described  by  the 
companies. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

1.  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  &e  Code  does  not  relieve  a 
fiduciary  of  a  plan  to  which  the 
exemption  is  applicable  from  certain 
other  provisions  of  the  Act,  including 
any  prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which,  among  other  things,  require  a 
fiduciary  to  discharge  his  duties  with 
respect  to  the  plan  solely  in  the  interest 
of  the  plan’s  participants  and 
beneficiaries  and  in  a  imident  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act. 

2.  The  exemption  granted  here  does 
not  extend  to  transactions  prohilnted 
under  section  40e(b)  of  the  Act  and 
sections  4975(c)(1)  ^)  and  (F)  of  the 
Code. 

3.  The  exemption  set  forth  herein  is 
supplemental  to.  and  not  in  derogation 
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of.  any  other  provisions  of  the  Act, 
induing  statutory  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the  ' 
transaction  is  in  fact  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  secticm  4975(c)(2)  of  ihe 
Code,  and  based  upon  the  entire  record, 
including  the  written  comments 
submitted  in  response  to  the  notice  of 
August  1. 1960, the  testimony  given 
at  &e  public  hearing  of  December  8, 

I960,  and  the  supplemental  submission, 
the  Department  makes  the  following 
determinations: 

(i)  Ihe  class  exemption  set  forth 
herein  is  administratively  feasible: 

(ii)  It  is  in  the  interests  of  plans  and  of 
their  partidpants  and  benefidaries;  and 

(iii)  It  is  protective  of  the  rights  of 
partidpants  and  beneficiaries  of  plans. 

Accordingly,  the  following  exemption 
is  hereby  granted  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  &e  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  75-1. 

Section  /.  Exemption.  Effective 
January  1, 1975,  the  provisions  of 
sections  406(a)  and  407(a)  of  the  Act  and 
the  taxes  imposed  by  reason  of  section 
4975(c)(l)(A)-(D)  of  the  Code  shall  not  - 
apply  to  any  transaction  between  a 
guaranteed  contract  separate  account 
and  a  party  in  interest,  provided  such 
transaction  is  not  part  of  an 
arrangement,  direct  or  indirect,  pursuant 
to  which  a  plan  acquired  an  interest  in 
such  separate  account,  and  provided 
sudi  transaction  is  not  part  of  any  other 
indirect  transaction  between  a  plan  and 
a  party  in  interest  of  the  kind  described 
in  ERISA  Interpretive  Bulletin  75-2,  29 
CFR  2509.75-2. 

Section  U.  Definitions.  For  the 
purposes  of  this  exemption — 

A.  A  “guaranteed  investment 
contract*’  means  a  contract  issued  to  an 
employee  pension  benefit  plan,  or  to  a 
fiduciary  for  the  benefit  of  such  a  plan, 
by  a  life  insurance  company,  under 
which — . 

1.  The  life  insurance  company  issuing 
the  contract  guarantees  the  amounts 
deposited  by  the  plan  pmsuant  to  such 
contract  and  guarantees  a  specified  rate 
of  interest  on  such  amounts  for  a  stated 
period  pf  time; 

2.  The  amounts  received  by,  or 
credited  to,  a  plan  under  such  contract, 
and  any  charges  made  under  such 
contract,  are  not,  in  any  circumstances, 
affected  by  the  investment  performance 


of  assets  held  in  any  separate  accoxmt 
or  other  investment  fund; 

3.  The  plan  has  an  imqualified  right  to 
withdraw  the  amounts  deposited  and 
the  interest  accrued  thereon  upon  the 
expiration  of  the  period  for  which  the 
amoimts  deposited,  and  a  specified  rate 
of  interest,  are  guaranteed  under  such 
contract;  and, 

4.  The  plan’s  right  to  recover  any 
amount  payable  under  such  contract 
firom  the  life  insurance  company  issuing 
the  contract  and  the  plan’s  claim 
against  the  general  assets  of  such  life 
insurance  company  for  any  amount 
payable  under  such  contract  whether 
on  insolvency  or  liquidation  of  the  life 
insurance  company  or  otherwise,  would 
not  be  adversely  affected  by  the 
allocation  by  the  insurance  company  to 
a  separate  account  of  amounts  received 
under  such  contract 

B.  A  “guaranteed  fixed  annuity 
contract’’  is  an  annuity  contract  issued 
by  a  life  insurance  (xunpany  under 
which — 

1.  The  life  insurance  company  issuing 
die  contract  guarantees  annuity 
payments  to  plan  participants  and 
beneficiaries  that  remain  fixed  at  the 
amount  specified  in,  or  determined 
pursuant  to  schedules  applicable  to,  the 
contract 

2.  The  amount  of  the  annuity  payable 
by  the  life  insurance  company  is  not  in 
any  circumstances,  affected  by  the 
investment  performance  of  assets  held 
in  any  separate  accoimt  or  other 
investment  fund;  and, 

3.  ’The  annuitant’s  right  to  recover  any 
amount  payable  under  such  contract 
firom  the  life  insurance  company  issuing 
the  contract  and  the  annuitant’s  claim 
against  the  general  assets  of  such  life 
insurance  company  for  any  amount 
payable  under  such  contract,  whether 
on  insolvency  or  liquidation  of  the  life 
insurance  company  or  otherwise,  would 
not  be  adversely  affected  by  the 
allocation  by  the  insurance  company  to 
a  separate  account  of  the  amounts 
received  by  it  in  connection  with  the 
issuance  of  the  annuity. 

C.  A  “guaranteed  contract  separate 
account’’  means  a  separate  account  that 
is  established  and  maintained  by  an 
insurance  company  under  the  laws  of  a 
State  solely  in  connection  with  the 
insurance  company’s  contractual 
obligations  under  guaranteed  fixed 
annuity  contracts  and  guaranteed 
investment  contracts. 

D.  The  term  “party  in  interest’’ 
includes  a  “disqualified  person” 
described  in  section  4975(e)(2)  of  the 
Code. 


Signed  at  Washington,  D.C.,  this  0th  day  of 
September  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  ^rvices 
Administration,  U.S.  Department  of  Labor, 

[FR  Doc.  S1-272S4  Filed  9-17-SI;  8:45  ami 
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(Application  No.  0-2874] 

Proposed  Class  Exemption  for 
Guaranteed  Contract  Separate 
Accounts;  Fiduciary  Transactions 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

ACTION:  Notice  of  Proposed  Class 
Exemption. 

SUMMARY:  This  document  is  a  notice  of 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposed 
class  exemption  fi'om  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA,  m  the  Act),  and 
from  the  taxes  imposed  with  respect  to 
such  transactions  under  the  Internal 
Revenue  Code  of  1954  (the  Code).  'The 
proposed  class  exemption  would  permit 
life  insurance  companies  to  engage  in 
certain  transactions  involving 
“guaranteed  contract  separate 
accoimts”  that  might  otherwise  be 
prohibited  under  ERISA,  and 
supplements  a  final  class  exemption 
relating  to  such  separate  accounts  that 
is  being  granted  by  the  Department 
simultaneously  with  this  notice.  If 
granted,  the  proposed  exemption  would 
affect  participants  and  beneficiaries  of 
employee  pension  benefit  plans, 
fiduciaries  of  such  plans,  and  life 
insurance  companies. 

DATES:  Written  comments  and  requests 
for  a  hearing  must  be  received  by  the 
Department  on  or  before  November  17, 
1981.  If  adopted,  the  proposed 
exemption  will  be  effective  from  January 
1. 1975. 

ADDRESSES:  All  written  comments  and 
requests  for  a  heairng  (preferably  three 
copies)  should  be  addressed  to.  die 
Office  of  Fiduciary  Standards,  Pension 
and  Welfare  Benefit  Programs,  Room  C- 
4526,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216,  Attention:  “Guaranteed 
Contract  Separate  Account  Exemption — 
Fiduciary  Transactions.” 

The  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  Department 
of  Labor.  Room  N-4677, 200  Constitution 
Ave.,  NW..  Washington,  D.C. 
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FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Schmidt,  Plan  Benefits 
Security  Division,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor,  (202)  523- 
9592.  (Ilus  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Notice  iS 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  class 
exemption  from  the  restrictions  of 
section  406(b)  of  ERISA,  and  frx)m  the 
taxes  imposed  by  .section  4975  (a)  and 
(b)  of  the  Code  for  transactions 
involving  certain  *‘guar€mteed  contract 
separate  accounts’*  maintained  by  life 
insurance  companies.  As  described 
more  fully  in  the  proposed  exemption,  a 
“guaranteed  contract  separate  accoimt” 
is  a  separate  account  maintained  by  an 
insurance  company  in  connection  with 
its  obligations  under  (1)  contracts  under 
which  Ae  insurance  company 
guarantees  repayment  on  a  fixed  date  of 
amoimts  deposited  with  it  by  an 
employee  pension  benefit  plan,  together 
widi  interest  accrued  at  a  stated  rate,  or 
(2)  certain  fixed  aimuities. 

Background 

By  notice  appearing  elsewhere  in  this 
issue  of  the  Federal  Register,  the 
Department  has  granted  a  class 
exemption  (Prohibited  Transaction 
Exemption  81-62)  that  provides  relief 
from  the  restrictions  of  section  406(a)  of 
ERISA '  for  transactions  between  a 
party  in  interest  and  a  guaranteed 
contract  separate  account.  That 
exemption  was  granted  pursuant  to  a 
notice  of  proposed  exemption  published 
on  August  1, 1980,  *  and  in  response  to 
an  application  for  exemption  filed  by 
Aetna  Life  Insurance  Company,  The 
Equitable  Life  Assurance  Society  of  the 
United  States  and  The  Prudential 
Insurance  Company  of  America.  ’ 
Comments  were  received  by  the 
Department  in  response  to  Uie  proposed 
exemption,  and  a  public  hearing  was 
held  with  respect  to  the  proposed 
exemption  on  December  8, 1980.  *  On 
May  19. 1981,  a  supplemental 
submission  was  made  by  certain 
witnesses  who  testified  at  the  hearing. 


’In  the  discussion  of  the  proposed  exemption, 
references  to  the  various  provisions  of  section  406 
of  ERISA  should  be  read  to  refer  as  well  to  the 
corresponding  provisions  of  section  4978  of  the 
Code. 

*45  FR  51303. 

’Application  Number  D-780.  The  application  was 
filed  with  both  the  Department  and  the  Internal 
Revenue  Service.  However,  Prohibited  Transaction 
Exemption  81-82  was  granted,  and  this  notice  is 
being  issued,  solely  by  the  Department  because 
section  102  of  Reorganization  Plan  Number  4  of  1978 
(43  FR  47713,  Octobw  17, 1978),  effective  December 
31, 1978  (44  FR  1065,  January  %  1979],  transferred  the 
authority  of  the  Secretary  of  the  Treasury  to  issue 
exemptions  of  this  type  to  the  Secretary  of  Labor. 

*See  45  FR  75365,  November  14, 1980. 


As  discussed  in  greate  detail  in  the 
preamble  to  Prohibited  Transaction 
Exemption  81-82,  the  applicants  for  the 
exemption,  together  with  certain  other 
insurance  companies  and  the  American 
Council  of  Life  Insurance  (the 
companies),  urged  that  the  Department 
either  rule  ffiat  property  held  in  a 
guaranteed  contract  separate  accoimt 
does  not  constitute  “plan  assets”  (and 
that,  therefore,  transactions  with  a  party 
in  interest  that  involve  such  property 
ordinarily  would  not  be  prohibited)  or 
expand  the  coverage  of  the  proposed 
exemption  to  provide  unconditional 
relief  from  the  prohibitions  of  section 
406(a)  and  406(b)  of  ERISA  with  respect 
to  transactions  involving  the  assets  of  a 
guaranteed  contract  separate  account. 

In  the  preamble  to  Prohibited 
Transaction  Exemption  81-82,  the 
Department  indicated  that  it  would 
consider  whether  assets  held  in  a 
guaranteed  contract  separate  account 
are  “plan  assets”  in  the  context  of  its 
rulemaking  proceeding  regarding  the 
definition  of  that  term.  However,  the 
Department  also  concluded,  on  the  basis 
of  the  comments  received  in  response  to 
the  proposed  exemption  and  the 
testimony  at  the  public  hearing,  that  it  is 
appropriate  to  grant  relief  from  the 
restrictions  of  section  406(a)  of  ERISA 
for  transactions  between  a  guaranteed 
contract  separate  account  and  a  party  in 
interest,  and  Prohibited  Transaction 
Exemption  81-82  provides  for  this  relief. 

The  Department  also  indicated  in  the 
preamble  to  Prohibited  Transaction 
Exemption  81-82,  that,  although  the 
basis  for  granting  the  relief  provided  in 
that  exemption  dso  appears  to  support 
a  broad  exemption  from  the  restrictions 
of  406(b)  of  ERISA,  it  would  not  be 
appropriate  to  grant  such  relief  as  part 
of  the  final  exemption  because  the 
proposed  exemption  did  not  provide 
adequate  notice  to  interested  persons 
that  the  Depcurtment  contemplated 
providing  broad  relief  from  section 
406(b).*  Accordingly,  in  order  to  avoid 
delay  in  granting  Ae  exemption 
provided  by  Prohibited  Trrasaction 
Exemption  81-82,  the  Department  has 
decided  to  separately  propose  an 


*  Section  40e(a)  of  ERISA,  which  establishes  the 
Department’s  authority  to  grant  exemptions  firom 
the  prohibited  transaction  rules,  provides,  in  part 
that  the  Department  may  grant  an  exemption  from 
section  406  of  ERISA  only  after  it  publishes  a  notice 
of  the  pendency  of  the  exemption,  provides  notice  to 
interested  persons,  and  affo^s  interested  persons 
an  opportunity  to  present  views.  In  addition,  section 
408(a)  provides  diat  the  Department  may  grant  an 
exemption  from  section  40(^)  of  ERISA  oiily  if, 
after  afibrding  an  opportunity  for  a  hearing,  it 
makes  a  determination  on  the  record  that  the 
exemption  is  administratively  feasible,  in  the 
interests  of  the  plan  and  of  its  participants  and 
beneficiaries,  and  protective  of  the  ri^ts  of 
participants  and  beneficiaries  of  the  plan. 


exemption  fitim  the  prohibitions  of 
section  4()6(b)  and  the  corresponding 
provisions  of  the  Code  for  transactions 
involving  the  assets  of  guaranteed 
contract  separate  accounts. 

The  Proposed  Exemption  ^ 

The  proposed  exemption  provides  that 
the  prohibited  transaction  restrictions  of 
section  406(b)  of  ERISA  shall  not  apply 
to  a  transaction  that  is  prohibited  solely 
because  it  involves  the  assets  of  a 
guaranteed  contract  separate  account, 
provided  such  transaction  is  not  part  of 
an  arrangement,  direct  or  indirect, 
pursuant  to  which  a  plan  acquired  its 
interest  in  the  separate  accoimt  and 
provided  such  transaction  is  not  part  of 
an  indirect  transaction  between  a  plan 
and  a  party  in  interest  of  the  kind 
described  in  ERISA  Interpretive  Bulletin 
75-2  (29  CFR  2509.75-2).  The  proposed 
exemption  is  intended  to  proitide 
unconditional  relief  frnm  those 
prohibited  transaction  that  arise  in 
connection  with  a  life  insurance 
company’s  management  of  the  assets  of 
a  guaranteed  contract  separate  account 
For  example,  absent  other  relevant 
facts,  the  exemption  would  permit  an 
insurance  company  to  invest  the  assets 
of  a  guaranteed  contract  separate 
account  in  a  manner  that  might 
otherwise  constitute  prohibited  dealing 
with  plan  assets  in  its  own  interest  or 
for  its  own  account  (such  as  causing  the 
separate  account  to  lend  money  to  an 
affiliate  of  the  insurance  company)  since 
the  insurance  company  would  be  a 
fiduciary  solely  by  reason  of  its 
management  of  the  “plan  assets”  in  the 
separate  account  However,  the 
proposed  exemption  does  not  provide 
relief  for  transactions  that  are 
prohibited  by  reason  of  other  fiduciary 
relationships  between  an  insurance 
company  and  a  plan  or  for  transactions 
that  are  part  of  certain  indirect 
arrangements  between  a  plan  and  a 
party  in  interest  Thus,  an  insurance 
company  that  is  a  fiduciary  with  respect 
to  a  plan  by  reason  of  providing 
investment  advice  for  a  fee  or  other 
compensation,  would  engage  in  a 
transaction  prohibited  under  section 
406(b)(1)  of  ERISA,  and  for  which  the 
exemption  as  proposed  would  afford  no 
relief,  if  it  recommends  that  the  plan 
acquto  a  guaranteed  investment 
contract  from  the  insurance  company. 
Such  a  transaction  would  involve  the 
consideration  for  the  contract  itself,  and 
not  the  assets  of  any  guaranteed 
contract  separate  account  that  may  be 
maintained  in  coimection  with  it;  in  such 
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circumstances  the  exemption  being 
proposed  here  would  not  be  available.* 

In  addition,  if  a  plan  acquires  an 
interest  in  a  guaranteed  contract 
separate  account  pursuant  to  an 
arrangement  under  which  it  is  expected 
that  the  insurance  company  will  cause 
assets  of  the  separate  accoimt  to  be 
loaned  to  the  fiduciary  who  has 
authorized  file  plan’s  acquisition  of  fiie 
contract,  and  fiie  insurance  company 
causes  fte  separate  account  to  make 
such  loan,  file  insurance  company  has 
engaged  in  a  transaction  that  is 
prohibited  under  section  406(b)(1)  of 
ERISA,  and,  because  tbe  transaction  is 
part  of  the  arrangement  under  which  the 
plan  acquired  an  interest  in  file  account 
the  proposed  exemption  would  not  be 
available. 

Finally,  if  a  plan  could  require  a 
guaranteed  contract  separate  account  to 
engage  in  a  transaction  with  a  party  in 
interest  with  respect  to  the  plan  (for 
example,  if  the  plan  owned  a  controlling 
interest  in  the  insurance  company 
maintaining  the  account  and  thus  could 
direct  its  investments),  such  transaction 
would  not  be  covered  by  fiie  exemption 
because  it  is  among  fiie  indirect 
prohibited  transactions  described  in  - 
Interpretive  Bulletin  75-2.^  Such  a 
transaction  would  also  fail  to  be 
covered  by  tbe  exemption  because  it 
involves  a  misuse  of  anofiier  plan 
asset — for  example  stock  in  an 
insurance  company — and  the 
transaction  therefore  would  not  be 
prohibited  solely  because  it  involves 
assets  of  a  guaranteed  contract  separate 
account 

The  definitions  of  the  terms 
“guaranteed  fixed  annuity  contract” 
“guaranteed  investment  contract”  and 
“guaranteed  contract  separate  account” 
in  the  proposed  exemption  are  the  same 
as  the  definitions  used  in  Prohibited 
Transaction  Exemption  61-62. 

General  Informatioo 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  Ihe  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  sectitm  4975(c)(2) 
of  the  Code  does  not  relieve  a  fidud^ 


*  Ho«w«var,  PraUbiteil  TranMction  Exemption  77> 

e  (42  FS  3Z»5,  June  211977;  a*  amended  44  FR 1479 
Janu^  i,  1979,  and  44  nt  S23(e,  September  7, 1979). 
providM  an  exemption  ban  die  prc^bMiaae 
aectioB  408(a)  and  40e(b]  of  for  die  purcbaae 

with  plan  BMeti  of  an  imnirance  or  annuity  contract 
from  an  inauranoa  company,  provided  certain 
conditieM  aia  satiifiad. 

*  Aa  Botad  in  the  praaaibie  to  die  final  «Kamption. 
the  exampdon  application  aaggeated  limitationa 
similar  to  those  described  above.  Itwee  limitations 
have  been  induded  hi  this  proposal  (and  hi  the 
companion  Anal  exampdon)  in  order  to  eliminate 
any  uncertainty  regardins  the  scope  at  the  relief 
provided. 


or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  filings,  that 
a  fiduciaiy  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  partidpants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordcume  writh  section  404(a)(1)(B)  of 
the  Act:  nor  does  it  affect  the 
requiremmit  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  erf  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  sectiem  4975(cX2]  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible; 
in  tbe  interest  of  tbe  plan(8)  and  of 
participants  and  beneficiaries  of  the 
plan(s};  and  protective  of  the  rights  of 
such  participants  and  beneficiaries. 

(3)  Tbe  proposed  exemption,  if 
granted,  wrill  be  supplemental  to,  and 
not  in  derogation  any  other 
provisions  of  tbe  Act  and  tbe  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  tbe  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutcuy  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohilntod  transaction. 

Written  Conunoats  and  Hearing 
Requests 

An  interested  persons  are  invited  to 
submit  written  comments  requests  for 
a  hearing  on  the  propoaed  exemption  to 
the  address  and  wit^  the  time  period 
set  forth  above.  Afi  comments  wUl  be 
made  a  part  of  the  record.  Comments 
and  requests  for  a  hearing  ^oold  state 
the  reasons  for  the  writer’s  interest  in 
the  proposed  exemption.  Comments 
received  wiU  be  available  for  pubhc 
inspection  with  tbe  application  feu' 
exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

The  Department  has  under 
consideTation  fiie  granting  of  fiie 
followring  class  exemption  pursuant  to 
the  authority  of  section  40e{a)  of  the  Act 
and  section  4675(cK2)  of  the  Code  and  in 
accordance  with  procedure  set  forth 
in  ERISA  Procedure  75-1 

Section  I.  Exemption.  Effective 
January  1, 1875,  the  provisions  of  section 
406(b)  of  the  Act  and  the  taxes  imposed 
by  sections  4975(a)  and  (b)  of  the  Code 
by  reason  of  sections  4975(c)(1)(E)  and 


(F)  thereof  shall  not  aj^y  to  any 
transaction  that  is  pre^bited  solely 
because  it  involves  the  assets  of  a 
guaranteed  contract  s^arate  account, 
provided  such  transaction  is  not  part  of 
an  arrangement,  direct  or  indirect, 
pursuant  to  which  a  plan  acquired  an 
interest  in  sudi  separate  account,  and 
provided  that  such  transaction  is  not 
part  of  any  other  indirect  transaction 
between  a  plan  and  a  party  in  interest  of 
the  kind  described  in  ERISA  Interpretive 
Bulletin  75-2,  29  CFR  2509.75-2 

Section  IJ.  Definitions.  For  the 
purposes  of  this  exemption — 

A.  A  “guaranteed  investment 
contract”  means  a  contract  issued  to  an 
employee  pension  benefit  plan,  or  to  a 
fiduciaiy  for  the  benefit  of  such  a  plan, 
by  a  life  insurance  company,  und^ 
which — 

1.  The  life  insurance  company  issuing 
the  contract  guarantees  the  amounts 
deposited  by  the  plan  pursuant  to  such 
contract  and  guarantees  a  specified  rate 
of  interest  on  such  amounts  for  a  stated 
period  of  time; 

2.  The  amoimts  received  by,  or 
credited  to,  a  plan  under  such  contract, 
and  any  charges  made  imder  such 
contract,  are  not,  in  any  circumstances, 
affected  by  the  investment  performance 
of  assets  Iwld  in  any  separate  account 
or  other  investment  fund; 

3.  The  plan  has  an  unqualified  right  to 
withdraw  the  amounts  deposited  and 
the  interest  accrued  therera  upon  the 
expiration  of  the  period  for  wMch  the 
amounts  deposited,  and  a  specified  rate 
of  interest,  are  guaranteed  under  such, 
contract;  and, 

4.  The  plan's  right  to  recover  any 
amount  payable  under  such  contract 
from  the  life  insurance  company  issuing 
the  contract  and  the  plan’s  claim 
against  the  general  assets  of  such  life 
insurance  company  for  any  amount 
payable  under  such  contract  whether 
on  insolvency  or  liquidation  of  the  life 
insurance  company  or  otherwise,  would 
not  be  adversely  affected  by  the 
allocation  by  the  insurance  company  to 
a  separate  account  of  amounts  received 
under  such  contract. 

B.  A  “guaranteed  fixed  annuity 
contract”  is  an  annuity  contract  issued 
by  a  life  insurance  company  under 
which — 

1.  The  life  insurance  company  issuing 
the  contract  guarantees  annuity 
payments  to  plan  participants  and 
beneficiaries  that  remain  fixed  at  the 
amount  specified  in,  or  determined 
pursuant  to  schedules  applicable  to,  the 
contract; 

2.  The  amoimt  of  the  annuity  payable 
by  the  life  insurance  company  is  not,  in 
any  circumstances,  affected  by  the 
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investment  performance  of  assets  held 
in  any  separate  accoimt  or  other 
investment  fund:  and. 

3.  The  annuitant’s  right  to  recover  any 
amount  payable  under  such  contract 
from  the  life  insurance  company  issuing 
the  contract,  and  the  annuitant’s  claim 
against  the  general  assets  of  such  life 
insurance  company  for  any  amount 
payable  under  such  contract,  whether 
on  insolvency  or  liquidation  of  the  life 
insurance  company  or  otherwise,  would 
not  be  adversely  affected  by  the 
allocation  by  the  insurance  company  to 
a  separate  account  of  the  amounts 
received  in  connection  with  the  issuance 
of  the  Euinuity. 

C.  A  “guaranteed  contract  separate 
account’’  means  a  separate  account  that 
is  established  and  maintained  by  an 
insurance  company  under  the  laws  of  a 
State  solely  in  connection  with  the 
insurance  company’s  contractual 
obligations  under  guaranteed  fixed 
annuity  contracts  and  guaranteed 
investment  contracts. 

Signed  at  Washington,  D.C.,  this  9th  day  of 
September,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc.  81-27267  Filed  0-17-Bl;  8:45  am] 

BILLING  CODE  4S10-29-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  81-66] 

NASA  Advisory  Council  (NAC); 
Meeting  Cancellation 

agency:  Natiohal  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  scheduled  meeting  on 
September  21-23, 1981,  of  the  NAC 
Aeronautics  Advisory  Committee, 
Informal  Advisory  Subcommittee  on 
Transport  Aircraft,  published  in  the 
Federal  Register  on  September  3, 1981 
(46  FR  44311),  has  been  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Roger  Winblade,  National 
Aeronautics  and  Space  Administration, 
Code  R]T-2,  Washington,  D.C.  20546 
(202/755-3000). 

Russell  Ritchie, 

Deputy  Associate  Administrator  for  External 
Relations. 

September  14, 1981. 

[FR  Doc.  81-271S0  Filed  9-17-81;  8;45  ain| 

BILLING  CODE  7510-01-M 


[Notics  81-67] 

NASA  Advisory  Council  (NAC); 

Meeting  Cancellation 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting  cancellation. 

summary:  ’The  scheduled  meeting  on 
September  24-25, 1981,  of  the  NAC 
Aeronautics  Advisory  Committee, 
Informal  Advisory  Subcommittee  on 
General  Aviation  Technology,  published 
in  the  Federal  Register  on  September  3, 
1981  (46  FR  44311),  has  been  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Harry  W.  Johnson,  National 
Aeronautics  and  Space  Administration, 
Code  RJG-2,  Washington,  DC  20546 
(202/755-2380). 

Russell  Ritchie, 

Deputy  Associate  Administrator  for  External 
Relations. 

September  14, 1981. 

[FR  Doc.  81-27151  Filed  9-17-81;  8:45  am] 

BILLING  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Music  Panel  (Festivals  Section);  Notice 
of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music  Panel 
(Festivals  Section)  will  be  held  October 
5, 1981  fi'om  9:00  a.m.  to  5:30  p.m.  and 
October  6, 1981  fiom  9:00  a.m.  to  5:30 
p.m.  in  room  1422  in  the  Columbia  Plaza 
Office  Complex,  2401 E  Street  NW., 
Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Tide  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fi:om  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer.  National 


Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 

JohnH.  Claric, 

Director,  Off  ice  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts, 

[FR  Doc  81-27149  Filed  9-17-81;  8:45  am] 

BILUNG  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-254-OLA,  50-265-0LA 
(Spent  Fuel  Pool  Modification)] 

Commonwealth  Edison  Ca  (Quad 
Cities  Station,  Units  1  and  2};  Order 
(Rescheduling  Prehearing  Conference) 

September  14, 1981. 

The  special  prehearing  conference 
pursuant  to  10  CFR  2.751a  previously 
scheduled  for  September  30, 1981  is 
being  rescheduled  for  October  14, 1981. 
The  rescheduled  conference  will  be  held 
at  the  Coimty  Board  Room,  Rock  Island 
County  Office  Building,  1504  Third 
Avenue,  in  Rock  Island,  Illinois, 
beginning  at  9:00  a.m.  Ilie  primary 
purposes  of  the  conference  will  be  to 
rule  on  petitions  to  intervene  and  on  the 
contentions  being  advanced  by  the 
petitioners.  Petitions  to  intervene, 
including  contentions  therein,  may  be 
amended  without  leave  of  the  Board  at 
any  time  up  to  September  29, 1981.  ’The 
Board  will  also  establish  a  schedule  for 
further  actions  in  this  case  and  take 
such  other  actions  as  may  expedite  the 
proceeding. 

Dated  at  Bethesda,  Maryland,  this  14th  day 
of  September,  1981. 

For  the  Atomic  Safety  and  Licensing  Board. 
James  L  Kelley, 

Chairman,  Administrative  Judge. 

[FR  Doc.  81-27247  Filed  9-17-81;  8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  No.  50-414A] 

Duke  Power  Co.;  Receipt  of  Attorney 
General’s  Advice  and  Time  for  Rling  of 
Petitions  To  intervene  on  Antitrust 
Matters;  Correction 

The  Nuclear  Regulatory  Commission 
is  correcting  an  error  which  appeared  in 
the  document  published  in  FR  Doc.  81- 
25590. 

In  FR  Doc.  81-25590,  appearing  at 
page  44109,  in  the  issue  for  Wednesday. 
September  2, 1981,  the  last  sentence 
should  read  ’‘Petitions  for  leave  to 
intervene  and  request  for  hearing  shall 
be  filed  by  October  2, 1981  either  *  * 

Dated  at  Washington,  D.C.  this  15th  day  of 
September,  1981. 


tt452 


Federal  Register  /  Vol.  46,  No.  181  /  Friday,  September  18,  1981  /  Notices 


For  the  Nuclear  Regulatory  Commission. 
Thomas  R.  Combs, 

Office  of  the  Secretary. 

(FR  Doc.  81-27246  Filed  8-17-61;  8;«5  am] 

BUiJNG  CODE  7590-01-M 


[Docket  No.  50-298] 

Nebraska  Public  Power  District; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  73  to  Facility  . 
Operating  License  No.  DPR-46,  issued  to 
Nebraska  Public  Power  District  (the 
licensee),  which  revised  die  Technical 
SpeciHcations  for  operation  of  the 
Cooper  Nuclear  Station  located  in 
Nemaha  County.  Nebraska.  The 
amendment  is  effective  as  of  the  date  of 
its  issuance. 

This  amendment  modifies  Appendix 
A  of  the  Technical  Specifications  to 
delete  the  requirement  that  the  scram 
discharge  volume  high  water  level  scram 
signal  be  operative  while  the  reactor  is 
in  the  ^utdown  mode.  Since  the  control 
rods  are  fuUy  inserted  when  die  reactor 
is  in  the  shutdown  mode,  the  availability 
of  the  scram  discharge  volume  is  not 
required.  The  Standi  Teclmical 
Specuficatiotts  for  General  £3ectric 
Boiling  Water  Reactors  (NUREG-0123, 
Rev.  3)  only  require  this  trip  to  be 
operative  in  the  startup  mode,  run  mode, 
and  refueling  mode  (v^en  a  control  rod 
is  withdrawn). 

The  applicadon  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  die 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  a^  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
die  issuance  of  this  amendment  will  not 
result  in  any  significant  mivironmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4),  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  cqipraisal  need 
not  be  prepared  in  connection  with  the 
issuance  of  this  amendment. 

For  fiirthm’  details  with  respect  to  this 
action,  see  (1)  the  appficatim  tor 
amendment  dated  August  21, 1981,  (2) 
Amendment  No.  73  to  license  No.  DTO- 
46  and  (3)  the  Commission's  letter  to  the 
Kcensee  dated  September  IL 1081.  AH  of 
these  items  are  available  for  public 


inspection  at  the  Commission’s  Public 
Document  Room,  1717  H  Street,  N.W., 
Washington,  DX!.,  and  at  the  Auburn 
Public  Library,  ll&-15th  Street,  Auburn, 
Nebraska  68304.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  lldi  day 
of  September  1961. 

For  die  Nuclear  Regulatory  Commission. 
Vernon  L.  Rooney, 

Acting  Branch  Chief,  (grating  Reactors 
Branch  No.  2,  Division  of  Licensing. 

[FR  Doc.  81-27248  Filed  8-17-61;  6;45  am] 

BILLING  CODE  7S90-01-M 


[Docket  No.  50-395-OL] 

South  Carolina  Electric  &  Gas  Ca,  et 
al.  (VirgI  C.  Summer  Nuclear  Station, 
Unit  1);  Further  Hearing 

Please  take  notice  that  tiie  hearing, 
which  was  adjourned  on  July  17, 1981, 
will  reconvene  at  9:00  a.m.  on 
September  22, 1981  at  the  Rembert  C. 
'Dennis  Bldg.,  Room  149-150,  Capitol 
Complex,  Assembly  Street  Columbia, 
South  Carolina  29211. 

The  public  is  invited. 

By  Order  of  the  Board. 

Dated  at  Bethesda,  Maryland  this  ISth  day 
of  September  1961. 

For  the  Atomic  Safety  and  Licensing  Board. 
September  15, 1981. 

Herbert  Grossman,  , 

Chairman. 

(FR  Doc.  81-27248  FSetl  8-17-81;  6.45  am] 

BILLING  CODE  7iB0-01-H 


[Docket  Nos.  90-327  and  50-329] 

Tenneaaee  VaNey  Authority;  issuance 
of  Amendiaewts;  Facility  Operating 
Uoenaa  No^  OPfl-77  and  DPR-79 

The  U.S.  Nodear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendteaent  No.  9  to  Facility 
Operating  lioense  No.  DFR-77  and 
Amendnu^  Na  1  to  Facility  Operating 
Liceiae  DPK-79,  isued  to  Tennessee 
Valley  Authtxity  (licensee)  tor  the 
Sequoyah  Plant  Units  1  2  (the 

fadlk^)  located  in  Hamilton  Ccmnty, 
Tennessee.  These  amendments  exte:^ 
the  date  by  which  oeiiing  tiles  in  the 
control  rooms  must  be  replaced, 
authorize  replacement  of  certain  flow 
rate  monitors  no  later  than  the  next 
refueling  instead  of  September  1, 1981, 
and  delete  10  CS’R  Part  50,  Appendix  ) 
requirements  on  an  RHR  supply  line 


isolation  valve.  The  amendments  are 
effective  as  of  their  dates  of  issuance. 

The  applications  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  regulations  in  10  CFR 
Chapter  1,  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5  (d)(4)  environmental 
impact  statements,  or  negative 
declarations  and  oiviroiunental  impact 
appraisals  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  Tennessee  Valley 
Authority  letters  dated  August  14, 

August  20,  and  August  25, 1981;  (2) 
Amendment  No.  9  to  Facility  Operating 
License  No.  DPR-77  witii  Appendix  A 
Technical  Specification  page  changes; 

(3)  Amendment  No.  1  to  Facility 
Operating  License  No.  DPR-79  with 
Appendix  A  Technical  Specification 
page  changes;  and  (4)  the  Commissitm’s 
related  Safety  Evaluation. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  1717  H  Street. 
N.W.,  Washington,  D.C.  and  the 
Chattanooga  Hamilton  County 
Bicentennial  Library.  1001  Broad  Street, 
Chattanooga,  Tennessee  37402.  A  copy 
of  Amendment  No.  9  and  Amendment 
No.  1  may  be  obtained  upon  request 
addressed  to  the  U&  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  tibia  Btfa  day 
of  September  1981. 

For  die  Nndear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Chief,  Licensing  Branch  No.  4.  Division 
of  Licensing. 

[FR  Doc.  81-27250  Filed  8-17-81;  BM  am] 

BILUNO  CODE  7680-04-M 


[Docket  No.  50-271] 

Vermont  Yankee  Nedeer  Power  Corp,, 
Issue  of  Amendment  to  Facility 
Operating  License 

The  Nuclear  Regulatory  Commission 
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(the  Commission)  has  issued 
Amendment  No.  66  to  Facility  Operating 
License  No.  DPR-28  issued  to  Vermont 
Yankee  Nuclear  Power  Corporation 
which  revises  the  Technical 
Specifications  for  operation  of  the 
Vermont  Yankee  Nuclear  Power  Station 
located  in  Windham  County,  Vermont. 
The  amendment  is  effective  as  of  the 
date  of  its  issuance. 

The  amendment  revises  the 
organizational  structure  and  internal 
responsibilities  for  the  Vermont  Yankee 
Nuclear  Power  Corporation. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR  . 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  deteuls  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  4, 1961,  and  as 
amended  by  the  licensee’s  letter  dated 
August  25, 1061,  (2)  Amendment  No.  66 
to  License  No.  DPR-26,'and  (3)  the 
Commission’s  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission’a 
Public  Document  Room,  1717  H  Street, 
N.W.,  Washington,  D.C.,  and  at  the 
Brooks  Memorial  liiu'ary,  224  Main 
Street,  Brattleboro,  Vermont  05301.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention; 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  10th  day 
of  September  19B1. 

For  the  Nuclear  Regdatoiy  Commission 
Vernon  L.  Rooney, 

Acting  Branch  Chief.  Operating  Reactors 
Branch  No.  2,  Division  of  Licensing. 

|FR  Doc.  n-272Sl  FUad  a-17-ei;  8:45  aai) 

BILLING  CODE  75MHI1-II 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-528A,  STN  50-S29A, 
and  STN  50-530A] 

Arizona  Public  Service  Co.,  et  al.; 
Receipt  of  Additional  Antitrust 
Inforntation:  Time  for  Submission  of 
Views  on  Antitrust  Matters 

Note. — ^Ihis  document  was  originally 
published  in  the  issue  of  Septen^er  2, 1981.  It 
is  reprinted  here  at  the  request  of  the  Nuclear 
Regulatory  Commission. 

Arizona  Public  Service  Company, 
pursuant  to  section  103  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  has 
filed  information  requested  by  the 
Attorney  General  for  antitrust  review  as 
required  by  10  CFR  Part  50,  Appendix  L 
This  information  concerns  two  proposed 
additional  ownership  participants,  the 
Los  Angeles  Department  of  Water  and 
Power  and  the  Southern  California 
Public  Power  Authority,  for  the  Palo 
Verde  Nuclear  Generating  Station.  Hie 
current  holders  of  the  construction 
permits  are  Arizona  Public  Service 
Company,  Salt  River  Project  Agricultural 
Improvement  and  Power  District, 
Southern  California  Edison  Company,  El 
Paso  Electric  Company,  and  Public 
Service  Company  of  New  Mexico. 

The  information  was  filed  in 
connection  with  the  application 
submitted  by  the  construction  permit 
holders  for  operating  licenses  for  three 
pressurized  water  reactors.  Construction 
was  authorized  on  May  25, 1976  at  the 
Palo  Verde  site  located  in  Maricopa 
County,  Arizona. 

The  original  application  was  docketed 
on  October  7, 1974,  and  the  Notice  of 
Receipt  of  Application  for  Construction 
Permits  and  Facility  Licenses  and 
Availability  of  Applicants’ 
Environmental  Report;  Time  for 
Submission  of  Views  on  Antitrust 
Matters  was  published  in  the  Federal 
Re^ster  on  October  22, 1974  (39  FR 
37527).  The  Notice  of  Receipt  of 
Application  for  Facility  Operating 
Licenses;  Notice  of  Availability  of 
Environmental  Report;  and  the  Notice  of 
Considertion  of  Issuance  of  Facility 
Operating  licenses  cmd  Notice  of 
Opportunity  for  Hearing  was  published 
in  ^  Fedoal  Register  on  July  11, 1980 
(45  FR  46941).  Subsequently,  the  Notice 
of  Hearing  was  published  in  the  Fedecsl 
Register  on  April  22, 1961  (46  FR  23001). 

A  copy  of  t^  above  documents  are 
available  for  public  examination  and 
copying  for  a  fee  at  the  Commission’s 
Public  Document  Room,  1717  H  Street 
N.W..  Washu^ton,  D.C.  20555  and  at  the 
Phoenix  Public  Library,  Sdmice  and 
Industry  Section,  12  East  MdSowell 
Road,  Phoenix,  Arizona  85004. 


Any  person  who  wishes  to  have  his 
views  on  the  antitrust  matters  with 
respect  to  the  Los  Angeles  Department 
of  Water  and  Power  and  the  Southern 
California  Public  Power  Authority 
presented  to  the  Attorney  General  for 
consideration  or  who  desires  additional 
information  regarding  the  matters 
covered  by  this  notice,  should  submit 
such  views  or  requests  for  additional 
information  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.,  20555,  Attention:  Chief,  Utility 
Finance  Brandi  Office  of  Nudear 
Reactor  Regulation,  on  or  before 
November  9, 1981. 

Dated  at  Bethesda.  Maryland,  this  2eth  day 
of  August.  1981.  _ 

For  the  Nudear  Regulatory  Commission. 
Frank  |.  Mira^ia, 

Chief,  Licensing  Branch  No.  3,  Division  of 
Licensing. 

(FR  Dm:.  n-ZS48Z  Filed  9.47.«:  6:45  amj 
BILUNG  CODE  TSSO-SI-H 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteass  No.  34-16095;  FHb  No.  SR-MSRB- 
61-131 

Munidpai  Securities  Ruieinaking 
Board;  Proposed  Rule  Change;  Self- 
Regdatory  Organizations 

In  the  matter  relating  to  yield 
disdosure  on  customer  confirmations. 
Comments  requested  on  or  before 
October  9, 19^. 

Pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Ad  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  September  2, 1981,  the  Muidcipal 
Securities  Rulemaking  Board  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  H,  and  in  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solidt  comments  on  the  proposed  rule 
change  £rom  interested  persons. 

I.  Self-Regulatory  Orgaidzation’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Munidpai  Securities  Rulemaking 
Board  is  filing  an  interpretive  notice 
regarding  certain  yield  disdosure 
requirements  on  confirmations  of 
purchases  from  customers  under  rule  G- 
15.  The  notice  states  the  Board's  view 
that  all  confirmations  of  purchases  from 
customers  (except  for  purchases  at  par) 
must  set  forth  the  net  or  effective  yield 
resulting  from  the  actual  unit  dollar 
price  of  the  transaction.  The  yield 
disclosure  on  confirmations  of  purchase 
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from  customers  is  intended  to  provide 
customers  with  a  means  of  assessing  the 
merits  of  alternative  investment 
strategies  (such  as  different  possible 
reinvestment  trcmsactions)  and  the 
merits  of  the  particular  transaction 
being  confirmed. 

II.  Self-Regulatory  Organization’s 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  yield  disclosure 
requirements  of  rule  G-15  regarding 
customer  confirmations.  Since  the 
December  1, 1980,  effective  date  of  these 
requirements,  the  Board  has  received 
several  inquiries  whether  all 
confirmations  of  purchases  from 
customers  effected  on  the  basis  of  a 
dollar  price,  including  purchases 
effected  at  a  price  derived  from  a  yield 
price  less  a  spread  or  concession,  must 
show  a  yield  resulting  from  the  actual 
dollar  price.  This  interpretation  will 
clarify  that  a  confirmation  for  such  a 
transaction,  like  all  other  confirmations 
of  purchases  from  customers,*  must  set 
forth  the  net  or  effective  yield  resulting 
from  the  actual  dollar  price  of  the 
transaction. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
Section  15B(b](2)(C]  of  the  Securities 
Exchange  Act  which  establishes  the 
Board's  general  authority  to  adopt  rules. 

Designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  *  *  * 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest  *  *  * 

The  proposed  rule  change  is  intended 
to  enable  customers  to  better  assess  the 
merits  of  alternative  investment 
strategies  (such  as  different  possible 
reinvestment  transactions)  as  well  as 
the  merits  of  the  particular  transaction 
being  confirmed.  The  Board  believes 
that  these  purposes  are  consistent  with 
Section  15B(b)(2)(C)  and  are  best 
achieved  by  the  disclosure  of  the  net  or 
effective  yield,  (/.e.,  that  derived  from 
the  actual  unit  dollar  price  of  the 
transaction]. 


’Conflrmations  of  purchases  or  sales  ejected  at 
par  continue  to  be  exempt  from  any  yield  disclosure 
requirements. 


B.  The  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  change  will  not  have  any  impact  on 
competition,  inasmuch  as  the  proposed 
rule  change  merely  clarifies  the  manner 
in  which  municipal  seciurities  brokers 
and  municipal  securities  dealers  are  to 
comply  with  an  existing  requirement  of 
Board  rules,  and  applies  equally  to  all 
such  municipal  securities  brokers  and 
dealers. 

The  Board  notes  that  upon  adoption  of 
the  provisions  of  rule  G-15  to  which  this 
interpretation  relates,  the  Board 
considered  whether  any  burden  on 
competition  might  result.  The  Board 
concluded  that  no  siginificant  burden  on 
competition  would  result. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  Proposed 
Rule  Change  Received  From  Members, 
Participants  or  Others 

The  Board  neither  solicited  nor 
received  comments  on  the  proposed  rule 
change  from  members,  participants  or 
others.  The  Board  from  time  to  time  has 
received  inquiries  from  industry 
members  concerning  the  application  of 
the  yield  disclosure  requirements  of  rule 
G-15  as  they  apply  to  purchases  from 
customers. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Secticn  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
1100  L  Street,  N.W.,  Washii^on,  D.C. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  or  before  October  9, 1981. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  September  14, 1981. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  81-27163  Filed  9-17-81;  8:45  am) 

BILUNO  CODE  S010-01-M 


[Release  No.  11935;  (812-4924)] 

Putnam  Qualified  Accumulation  Trust 
and  Putnam  High  Yield  Trust;  Filing  of 
an  Application 

September  14, 1981. 

Notice  is  hereby  given  that  Putnam 
Qualified  Accum^ation  Trust  ("Putnam 
Qualified”),  and  Putnam  High  Yield 
Income  Trust  (“Putnam  High  Yield”) 
(collectively  referred  to  as 
“Applicants”).  One  Post  Office  Square, 
Boston,  Massachusetts  02109,  registered 
under  the  Investment  Company  Act  of 
1940  (“Act”)  as  open-end,  ^versified 
management  investment  companies, 
filed  an  application  on  July  20. 1981,  and 
an  amencteent  thereto  on  August  31, 
1981,  pursuant  to  Section  6(c)  of  the  Act, 
for  an  order  declaring  that  Hans  H. 
Estin,  trustee  of  Applicants,  shall  not  be 
deemed  to  be  an  “interested  person”  of 
the  Applicants,  or  The  Putnam 
Management  Company,  Inc. 
(“Manager”),  the  investment  adviser  to 
the  Applicants,  or  Putnam  Fund 
Distributors,  Inc.  (“Underwriter”), 
principal  underwriter  of  the  Applicants 
in  the  continuous  offering  of  their 
shares,  within  the  meaning  of  Section 
2(a)(19)  of  the  Act  solely  by  reason  of 
his  being  director  of  The  Boston 
Company,  Inc.  and  Boston  Safe  Deposit 
and  'Trust  Company  (“Boston  Safe”).  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Putnam  Qualified  is  a  Massachusetts 
business  trust  which  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  on  July  28, 1980.  Such  registration 
statement  has  not  yet  become  effective. 
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Applicants  state  that  Putnam  Qualified, 
whose  investment  objective  is  to  seek 
accumulatimi  of  income  through 
investment  primarily  in  common  stocks, 
is  designed  to  fund,  in  whole  or  in  part, 
tax  qualified  variable  annuity  contracts. 

Putnam  High  Yield  is  also  a 
Massachusetts  business  trust 
Applicants  state  that  its  primary 
investment  objective  is  high  current 
income  throu^  investment  in  high  yield 
fixed-income  debt  securities,  convertible 
securities  and  preferred  stodc. 

Applicants  further  state  that  Mr.  Estin, 
whose  principal  occupation  is  Vice 
Chairman  of  North  American 
Management  Corporation,  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940,  is 
trustee  or  director  of  substantially  all 
other  investment  companies  in  Hie 
Putnam  Group  and  of  Yellowknife  Bear 
Mines,  Ltd.  He  is  also  director  of  The 
Boston  Company,  Inc.  and  one  of  its 
subsidiaries,  Boston  Safe.  The  Boston 
Company,  Inc.  has  another  subsidiary, 
The  Boston  Company  Investment 
Creation,  Inc.  (“Creation”),  which  is  a 
registered  broker  dealer  imder  the 
Securities  Exchange  Act  of  1934  (“1934 
Act”).  ' 

The  Applicants  state  that  by  reason  of 
his  position  as  director  of  The  Boston 
Company,  Ino.  Mr.  Estin  might  be 
deemed  to  indirectly  control  Creation;  or 
by  reason  of  his  position  as  director  of 
Boston  Safe,  he  might  be  deemed  to  be 
under  common  control  with  Creation.  In 
either  case,  Mr.  Estin  would  be  an 
“affiliated  person”  of  a  broker-dealer 
within  the  meaning  of  Section  2(a)(3)  of 
the  Act. 

Section  2(a)(19)  of  the  Act,  in 
pertinent  part,  defines  an  interested 
person  of  an  investment  company, 
investment  adviser  or  principal 
underwriter  to  be  any  affiliated  person 
of  a  brokm'-dealer  registered  under  the 
1934  Act  Section  2(a)(3)  of  the  Act,  in 
pertinent  part,  defines  an  afiiliated 
person  to  be  any  person  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with  such  other 
person. 

Section  10(a)  of  die  Act  prohibits 
Applicants  from  having  boards  of 
trustees  more  than  00%  of  which  are 
interested  persons  of  the  Applicants. 
Section  10(b)(2)  of  the  Act  requires  that 
a  majority  of  Applicanta’  boards  of 
trustees  not  be  persons  who  are 
interested  persons  of  Applicants' 
principal  underwriter.  Althou^  the 
compositioa  of  Applicants’  bmrds 
presently  compliM  with  Section  10. 
Applicants  state  that  the  application  has 
been  filed  to  avoid  a  potential  violation 
of  Section  10  of  the  Act  and  to  maintain 
the  composition  of  the  boards  consistent 


with  prior  Commission  orders  and  with 
the  policy  of  die  investment  compcuiies 
in  Ihe  Putnam  Group  of  having  a  high 
proportion  of  trustees  m  directors  who 
are  not  deemed  interested  persons. 

The  Commission  has  previously 
granted  orders  (Investment  Company 
Act  Release  No.  9284,  May  10, 1976; 
Investment  Company  Act  Release  No. 
9610,  January  17, 1977;  and  Investment 
Company  Act  Release  No.  9934, 
September  15. 1977)  upon  application 
declaring  that  Mr.  Estin  would  not  be 
deemed  an  “interested  person”  of 
certain  investment  companies  solely  by 
reason  of  his  relationship  with  Boston 
Safe.  While  Mr.  Estin  now  has  a 
relationship  with  both  The  Boston 
Company  and  Boston  Safe.  Applicants 
submit  that  the  facts  and 
representations  set  forth  in  those  prior 
applications  (812-3921,  812-4029  and 
812-4130)  continue  to  be  true  and 
accurate  (except  that  Creation  is  now  a 
direct  subsidiaiy  of  The  Boston 
Company  whereas  its  predecessor, 
TBCFS,  Inc.,  was  a  subsidiary  of  a 
subsidiary  of  The  Boston  Company  Inc., 
The  Bost(Hi  Company  Finandd 
Strategies,  Inc.),  and  the  bases  upon 
which  the  prior  orders  were  granted 
apply  equ^y  to  the  present  application. 
The  representations  applicable  to  Mr. 
Estin  include  the  following: 

1.  The  relationship  of  Mr.  Estin  with 
The  Boston  Company,  Inc.,  Boston  Safe, 
and  Creation  will  not  impair  his 
independence  in  acting  <m  behalf  of 
Applicants  and  their  shareholders.  Mr. 
Estin  will  not  be  director  or  officer  of 
Creation,  and  will  have  no  authority  or 
responsibility  for  management  of  die 
operation  of  Creation. 

2.  The  business  of  Creation,  will 
relate  primarily  to  the  structuring  and 
placement  of  sale  of  oil  and  gas 
programs  and  other  investment 
programs  and  ventures.  Because  of  their 
investment  restruction.  Applicants  could 
not  legally  purchase  or  sc^  such 
investments  from  or  throu^  Creation. 
Applicants  do  not  intend  to  make  any 
such  investments  and  moreover, 
undertake  not  to  transact  any  business 
with  Creation. 

Section  6(c)  of  the  Act  provides  that 
the  Commission,  by  order  upon 
application,  may  condition^y  or 
unconditionally  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  or  of  any  rule  or  regulation 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants  request  that  an  order  be 
issued,  pursuant  to  Section  6(c)  of  the 


Act,  declaring  that  Mr.  Estin  ^all  not  be 
deemed  to  be  an  interested  person  of 
Applicants,  the  Manager  or  the 
Underwriter  within  tiie  meaning  of 
Sectim  2(a)(19)  of  the  Act  solely  by 
reason  of  his  being  a  director  of  T^ 
Boston  Company,  Inc.  and  Boston  Safe. 

The  Applicants  understand  that 
certain  principal  shareholders  of  The 
Boston  Company.  Inc.  have  entered  into 
an  agreement  in  principle  whereby,  in 
pertinent  part,  a  newly  created 
subsidiary  of  Shearson  Loeb  Rhoades 
Inc.  (“Shearson”),  a  registered  broker- 
dealer  under  the  Secimties  Exchange 
Act  of  1934,  would  merge  with  the 
Boston  Company,  Inc.  Applicants  state 
that  die  consummation  (rf  this 
transaction  is  sulqect  to  a  number  of 
conditions,  including  approval  of 
shareholders  of  The  Boston  Company, 
Inc.  Notwithstanding  any  order  of  the 
Commission  pursuant  to  this 
application,  in  the  event  that  the 
contemplated  transaction,  or  one 
substantially  similar  to  it.  is 
consummated,  the  Applicants  agree  to 
treat  Mr.  Estin  as  an  “interested 
person”,  as  the  term  is  defined  in 
Section  2(a)(19)  of  tiie  Act.  of  each 
Applicant  until  such  time  as  the 
Commission  grants  further  ^propriate 
exemptive  relief,  provided  that  (i)  Mr. 
Estin  remains  a  director  of  The  Boston 
Company,  Inc.  or  of  Boston  Safe  and  (ii) 
Shearson  remains  a  registered  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
October  9, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  tiie  application 
accompanied  by  a  statement  as  to  tiie 
nature  of  his  or  her  interest,  the  reason 
for  such  request,  and  the  issues,  if  any, 
of  fact  or  law  pn^sed  to  be 
controverted,  ra  he  or  riie  may  request 
that  he  or  she  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exdiange  Commission. 
Washington.  D.C  20549.  A  copy  of 
request  shall  be  served  person^y  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attmney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provid^  by  Rule  0-5  of  the  RuIm  and 
Regulations  promulgated  undw  the  Act. 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission’s 
own  motion.  Persons  who  request  a 
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hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements  therof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary, 

(FR  Doc  81-27164  Filed  S-17-81;  8:45  am] 

BILUNO  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Business  Loan  Policy;  Notice  of  Intent 
To  Publish  Maximum  Acceptable  Rate; 
Extension  of  Comment  Period 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  Intent:  Extension  of 
Comment  Period. 

summary:  SBA  published  a  Notice  of 
Intent  in  the  Federal  Renter  of  July  29, 
1981,  (46  FR  38894]  to  change  the 
maximum  acceptable  interest  rate  that 
participating  lenders  may  charge.  The 
Agency  has  decided  that  a  comment 
period  ending  on  August  28  does  not 
provide  adequate  time  for  comments  to 
be  submitted  by  interested  parties. 
Accordingly,  the  Agency  is  extending 
the  conunent  period  for  an  additional  30 
days  to  allow  all  interested  parties  to 
respond. 

date:  Comments  must  be  received  or 
postmarked  on  or  before  October  19, 
1981. 

ADDRESS:  Written  comments,  in 
duplicate,  are  to  be  addressed  to  the 
Director,  Office  of  Business  Loans,  Small 
Business  Administration,  1441 L  Street, 
NW.,  Washington,  DC.  20416. 

FOR  FURTHER  INFORMATION: 

Questions  about  this  notice  may  be 
directed  to:  Richard  L  Wray,  Fineuicial 
AnalysL  (202)  653-6470. 

SUPPLEMENTARY  INFORMATION:  An  SBA 
Notice  of  Intent  was  published  in  the 
Federal  Register  on  July  29, 1981,  (46  FR 
38894).  It  notified  the  public  that  ffie 
Agency  was  proposing  to  publish  a 
notice  that  would  limit  the  maximum 
acceptable  interest  rate  charged  by 
participating  lenders  to  the  lowest 
money  center  prime  rate  appearing  in 
the  Wall  Street  Journal  published  on  the 
date  SBA  received  the  lender’s 
application.  The  present  ceiling  is  the 
money  center  prime  rate  plus  ZV*  or  2% 
percent,  depending  on  the  maturity  of 
the  loan.  The  majority  of  the  initial 
responses  that  SBA  has  received  are 
fi*om  lenders  who  commented  on  a  Wall 
Street  Journal  article  that  discussed  the 
SBA  Notice  of  Intent  and  did  not  fully 


respond  to  the  Federal  Register  Notice. 
Also,  the  Chairman  of  the  Small 
Business  Committee  of  the  U.S.  House  of 
Representatives  requested  that  the 
comment  period  be  extended  for  thirty 
days.  Accordingly,  SBA  has  decided  to 
extend  the  comment  period. 

(Catalog  of  Federal  Domestic  Assistance  No. 
59.012,  Small  Business  Loans) 

Dated:  September  14, 1981. 

Michael  Cardenas, 

Administrator. 

(FR  Doc.  81-27269  Filed  9-17-Sl;  8:45  am] 

BILUNO  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
[Docket  S-704] 

Acturus  Shipping,  Inc.;  Application; 
Participation  by  Vessels  Built  With 
Construction-Differential  Subsidy  in 
Carriage  of  Crude  Oil  in  Domestic 
Trade 

Notice  is  hereby  given  that  by 
application  of  September  9, 1981, 

Acturus  Shipping,  Inc.  (Acturus) 
requested  permission  under  section  506 
of  the  Merchant  Marine  Act,  1936,  as 
amended,  for  its  bareboat  chartered 
vessel,  the  SS  Williamsburgh,  to  operate 
for  six  months  in  the  Alaskan  oil  trade. 
The  225,000  deadweight  ton 
Williamsburgh,  which  was  built  with 
construction-difierentitd  subsidy,  would 
carry  crude  oil  from  Valdez,  Alaska,  to 
Panama  for  transshipment  and/or  ^m 
Valdez  direct  to  the  U.S.  Gulf  or 
Caribbean  for  oncarriage  only  to  a  U.S. 
port.  Acturus  states  that  suitable  Jones 
Act  vessels  of  competitors  will  not  be 
available  for  the  carriage  of  this  cargo. 

The  Williamsburgh  would  operate 
under  sub-time  charter  from  American 
Petrofina,  Incorporated  to  SPC  Shipping, 
Inc.,  a  subsidiary  of  Standard  Oil 
Company  (Ohio).  First  loading  of  the 
vessel  at  Valdez  would  commence 
November  1-15, 1981. 

Interested  parties  may  inspect  the 
application  in  the  Office  of  the 
Secretary.  Maritime  Administration. 
Room  7300A,  Nassif  Building.  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590. 

Any  person,  firm,  or  corporation  who 
is  a  “competitor,"  as  defined  in  §  250.2 
of  the  regulations  as  set  forth  in  46  CFR 
250  published  in  the  Federal  Renter 
issue  of  June  29, 1977  (42  FR  33035),  and 
desires  to  protest  such  application  for 
carriage  of  oil  in  the  domestic  trade  firom 
Alaska  to  Panama  should  submit  such 
protest  in  writing,  in  triplicate,  to  the 
Secretary.  Maritime  Administration, 
Washington.  D.C.  20590. 


Any  person,  firm  or  corporation  who 
desires  to  protest  such  application  for 
carriage  of  oil  in  the  domestic  trade  firom 
Alaska  directly  to  the  U.S.  Gulf  should 
submit  such  protest  in  writing,  in' 
triplicate,  to  the  Secretary,  Maritime 
Administration.  Washington.  D.C.  20590. 

Protests  must  be  received  on  or  before 
September  25, 1981.  If  a  protest  is 
received,  the  applicant  will  be  advised 
of  such  protest  by  telephone  or  telegram 
and  will  be  allowed  three  working  days 
to  respond  in  a  manner  acceptable  to 
the  Maritime  Administrator.  Within  five 
working  days  after  the  due  date  for  the 
applicant’s  response,  the  Maritime 
Administrator  will  advise  the  applicant, 
as  well  as  those  submitting  protests,  of 
the  action  taken,  with  a  concise  written 
explanation  of  such  action.  If  no  protest 
is  received  concerning  the  application, 
the  Maritime  Administrator  will  take 
such  action  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.500  Construction-Difierential 
Subsidy  (CDS)) 

Dated:  September  16, 1981. 

By  Order  of  the  Acting  Maritime 
Administrator.  ' 

Robert  J.  Patton,  Jr., 

Secretary. 

(FR  Doc.  81-27470  Filed  9-17-81;  10:43  am] 

BILUNG  CODE  3510-15-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Granting  of  Relief  From  Disabilities 
Incurred  by  Conviction 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury. 
action:  Notice  of  granting  of  relief  from 
disabilities  incurred  by  conviction. 

SUMMARY:  The  persons  named  in  this 
notice  have  been  granted  relief  by  the 
Director,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  from  their  disabilities 
imposed  by  Federal  laws.  As  a  result, 
these  persons  may  lawfully  acquire, 
transfer,  receive,  ship,  and  possess 
firearms  if  tfiey  are  in  compliance  with 
applicable  laws  of  the  jursidiction  in 
which  they  live. 

FOR  FURTHER  INFORMATION  CONTACT: 

Special  Agent  in  Charge  Lyman  H. 
Schaffer.  Firearms  Enforcement  Branch. 
Investigations  Division,  Bureau  of 
Alcohol.  Tobacco  and  Firearms, 
Washington.  DC  20026  (202-566-7457). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  18  U.S.C.  925(c),  the 
persons  named  in  this  notice  have  been 
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granted  relief  from  disabilities  imposed 
by  Federal  laws  with  respect  to  the 
acquisition,  transfer,  receipt,  shipment, 
or  possession  of  firearms  incurred  by 
reason  of  their  convictions  of  crimes 
punishable  by  imprisonment  for  a  term 
exceeding  one  year.  , 

It  has  been  established  to  the 
Director’s  satisfaction  that  the 
circumstances  regarding  the  convictions 
and  each  applicant's  record  and 
reputation  are  such  that  the  applicants 
will  not  be  likely  to  act  in  a  manner 
dangerous  to  public  safety,  and  that  the 
granting  of  the  relief  will  not  be  contrary 
to  the  public  interest. 

The  following  persons  have  been 
granted  relief: 

Adkins,  Richard  N.,  726  Olive  Street. 
Chico.  California,  convicted  on 
December  20, 1976,  in  the  District  Court 
of  Morgan  County,  Colorado. 

Agnos,  Micholas  W.,  185  Merrimac 
Avenue,  Springfield,  Massachusetts, 
convicted  on  May  27, 1963,  in  the 
Hampden  County  District  Court, 
Spriiigfield.  Massachusetts. 

Andrews,  William  /.,  4177  Jackson 
Highway,  Apt.  2,  Chehalis,  Washington, 
convicted  on  March  29, 1974,  in  the 
District  Coiurt  of  Lewis  and  Clark 
County,  Montgomery,  Washington. 

Azar,  Solomon  G.,  2675  Cocklebur 
Cove  Court,  Decatur,  Georgia,  convicted 
on  February  10, 1955,  and  on  June  18. 
1962,  in  the  Fulton  County  Superior 
Court,  Atlanta,  Gebrgia. 

Bailey,  Danny  R.,  209  West  32nd 
Street,  Covington,  Kentucky,  convicted 
on  August  2, 1967,  in  the  Kenton  Circuit 
Court,  Covington,  Kentucky. 

Bailey,  William  H.,  715  Radney  Street, 
Roanoke,  Alabama,  convicted  on 
September  12, 1960,  in  the  Coweta 
County  Superior  Court,  Georgia. 

Bakovich,  Daniel  R.,  2647  Somerset 
Drive,  Westchester,  Illinois,  convicted 
on  December  6, 1945,  in  the  Northern 
Judicial  District  of  Illinois,  Eastern 
Division  of  Chicago,  Illinois;  on 
September  14. 1955,  in  the  Cook  County 
Court,  Chicago,  Illinois;  on  June  3, 1958, 
in  the  Northern  Judicial  District  of 
Chicago.  Illinois;  and  on  August  28, 1964, 
in  the  Northern  District  of  Hammond, 
Indiana. 

Barnes,  Samuel  E.,  1608  Tichenor 
Street.  Des  Moines,  Iowa,  convicted  on 
February  2, 1966,  in  the  District  Court  of 
Polk  County,  Iowa. 

Bates,  Michael  A.,  6662  Vail  Drive, 
Lynden,  Washington,  convicted  on  May 
16. 1974,  in  the  Superior  Court  of  Lewis 
County,  Washington. 

Batson,  Harold  O.  Jr.,  5305  South 
Vista  Drive,  Bonney  Lake,  Washington, 
convicted  on  June  1, 1978,  in  the  King 
County  Superior  Court,  State  of 
Washington. 


Berry,  Lionel  P.,  Est.  Mandal  14C.  St. 
Thomas.  Virgin  Islands,  convicted  on 
February  24. 1956,  in  the  United  States 
District  Court,  Virgin  Islands. 

Billings,  Floyd  D.,  2693  CMd  Street, 
Crystal,  Michigan,  convicted  on  March 
19, 1956,  in  the  Circuit  Court  of 
Montcalm  County.  Michigan;  and  on 
September  24. 1956,  in  the  Circuit  Court 
of  Gratiot  County.  Michigan. 

Bjork,  Roger  L,  Route  1.  Box  129-A, 
Nine  Mile  Falls.  Washington,  convicted 
on  January  8, 1973,  in  the  Superior  Court 
of  Okanogan  County,  Washington;  and 
on  July  9, 1975,  in  the  United  States 
District  Court,  Eastern  District  of 
Washington. 

Blacl^tock,  Brian  T.,  10611  Hemwick, 
Houston,  Texas,  convicted  on  October 

19. 1976,  in  the  209th  District  Court, 

Harris  County,  Texas. 

Blomgren,  Ellis  C.,  531  Park  Street, 
Shelton,  Washington,  convicted  on  May 

27. 1976,  in  the  Mason  Coimty  Court, 
Shelton,  Washington. 

Bradford,  John  C.,  1001  Wisperwood 
Drive,  Columbus,  Georgia,  convicted  on 
January  15. 1974,  in  the  United  States 
District  Court,  Birmingham,  Alabama. 

Bradley,  Lance  A.,  623  South  Morain, 
Kennewick,  Washington,  convicted  on 
June  15, 1979,  in  the  Superior  Court  of 
Benton,  County,  Washington, 

Brasier,  Or^J^  724  SW.  44th  Street 
Oklahoma  City,  Oklahoma,  convicted  on 
Jime  3. 1933;  and  on  Jime  11. 1935,  in  the 
District  Court  of  Oklahoma  Coimty, 
Oklahoma. 

Brown,  Cressel  C.,  P.O.  Box  312, 
Burnside,  Pulaski  Comity,  Kentucky, 
convicted  on  November  12, 1958,  in  the 
United  States  District  Court  London. 
Kentucky. 

Bumgarner,  Avery  E,  P.O.  Box  415, 
Calaway  Way,  Forim,  Washington, 
convicted  on  March  27, 1962,  in  the 
Clallam  County  Superior  Court, 
Washington. 

Bush,  Charles  D.,  370  Fox  Street, 

Kings  Beach,  California,  convicted  on 
November  25, 1977,  in  the  Second 
Judicial  District  Court,  Washoe  County. 
Nevada. 

Butler,  Robert  A.,  P.O.  Box  11, 
Columbia,  California,  convicted  on 
October  25. 1970,  in  the  Superior  Court 
of  Siskiyou  County,  California;  and  on 
April  1. 1971,  in  the  Superior  Court  of 
Tuolumne  Coimty,  Cahfomia. 

Button,  Roger,  W.,  204  West  34th 
Street  Boise,  Idaho,  convicted  on  March 
30. 1970,  in  the  Fourth  District  Court  of 
Boise,  Idaho. 

Cacchiotti,  Lawrence,  3804  West 
Logan  Avenue,  Yakima,  Washington, 
convicted  on  March  14, 1977,  in  Ae 
United  States  District  Court,  Eastern 
District  of  Washington. 


Cameron,  Robert  E,  10  I^iillips  Street 
Rutland,  Vermont  convicted  on  January 
11, 1945,  in  the  General  Court  Martial, 
U.S.  Army.  Kessler  Field,  Mississippi. 

Castilaw,  George  D..  2190  Wharton, 
Vidor,  Texas,  convicted  on  October  3, 
1977,  in  die  252nd  District  Court 
Jefferson  County,  Texas. 

Chaney,  Victor  E.,  3101  North  45th 
Drive.  Phoenix,  Arizona,  convicted  on 
June  19. 1972,  in  the  Superior  Court  of 
Maricopa  County,  Arizona. 

Chavez,  Larry  C.,  2134  South  2nd,  P.O. 
Box  1663,  Abilene,  Texas,  convicted  on 
October  5. 1970,  in  the  104th  Judicial 
District  Court  Jones  County.  Texas. 

Comp,  Robert  F„  Sr.,  1623  Graystone 
Road,  East  Petersburg.  Pennsylvania, 
convicted  on  November  10. 1959,  in  the 
Bridgeport  Police  Department  Court 
Bridgeport  Connecticut 
Cook,  John  E,  1311  Middlebelt  Apt. 

17,  Inkster,  Michigan,  convicted  on 
September  30, 1974,  in  the  Hillsdale 
County  Circuit  Court  Hillsdale. 
Michigan. 

Cordova,  Frank  L.,  P.O.  Box  13.  Ojo 
Feliz,  New  Mexico,  convicted  on  March 
23, 1979,  in  the  District  Court  of  Las 
Vegas,  New  Mexico. 

Crawford,  Cleo  /..  9624  East  50 
Highway,  Raytown.  Missouri,  convicted 
on  1936, 1938, 1948, 1952,  in  the  Missouri 
Circuit  Court  in  1952  and  1960,  in  the 
United  States  District  Court  Missouri; 
and  in  1964  in  the  Missouri  Circuit 
Court,  Missouri. 

Crother,  Harry  D.,  1772  Armington 
Avenue,  Sacramento,  California, 
convicted  on  October  3, 1969,  in  the 
Common  IHeas  Court  Philadelphia, 
Pennsylvania. 

Damm.  Larry  A.,  330  North  Water, 
Platteville,  Wisconsin,  convicted  on 
February  9, 1976,  in  the  Circuit  Court 
Grant  County,  Wisconsin. 

D’Arpa,  Danny  E,  750  Royal  Crest 
Circle,  Apt.  232,  Las  Vegas,  Nevada, 
convicted  on  September  15, 1972,  in  the 
District  Court  of  Clark  County.  Nevada. 

Davis,  Stephen  F.,  4340  East  Kinkaid, 
Witchita,  Kansas,  convicted  on  March 

22, 1976,  in  the  District  Court  of 
Sedgwick.  Kansas. 

Delamar,  Christopher  F.,  4117  Stuart 
Avenue,  Richmond.  Virginia,  convicted 
on  May  11, 1977,  in  the  Circuit  Court, 
City  of  Richmond.  Virginia. 

Deyoe,  Donald  F„  4118  36th  Avenue 
South,  Seattle,  Washington,  convicted 
on  May  3, 1950,  in  the  Superior  Court  of 
King  County,  Washington;  and  on 
February  18, 1958,  in  &e  Superior  Court 
of  Mason  County.  Washington. 

Ellis,  Robert  L,  32  Johnson  Street 
Ansonia,  Connecticut,  convicted  on 
March  4, 1977,  in  the  District  of 
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Connecticut  Federal  Court,  New  Haven, 
Connecticut 

Epps,  Robert  R.,  106  Fawn  Hills  Drive, 
Fredericksburg,  Virginia,  convicted  on 
October  8, 1954,  in  the  Circuit  Court  of 
Greenville,  Virginia. 

Erickson,  John  C.,  Rural  Roijte  2,  St 
Cloud,  Minnesota,  convicted  on  May  13, 
1974,  in  the  United  States  District  Court, 
Ihird  Division,  St  Paul,  Minnesota. 

Evans,  Matthew  /.,  1266  Cedar  Street 
Apt  1,  Marysville,  Washington, 
convicted  on  July  27, 1977,  in  the  Circuit 
Court  of  Umatilla  County,  Washington. 

Fabian,  Randall  W.,  612  5th  Avenue. 
SW..  Stewartville,  Minnesota,  convicted 
on  October  11, 1979.  in  the  Third  Judicial 
District  Court  Olmstead  County, 
Minnesota. 

Fisher,  Arthur  L,  16322  Elberta  Street 
Cleveland.  Ohio,  convicted  on  January 
18, 1974,  in  the  Cuyahoga  County  Court 
of  Common  neas,  Ohio. 

Folsom,  Michael  D.,  7800  DeBarr,  Apt 
31,  Anchorage.  Alaska,  convicted  on 
May  7, 1976,  in  the  United  States  District 
Court  Alaska. 

Forrester,  Texas  /.,  P.O.  Box  264, 
Cooter,  Missouri,  convicted  on  May  26, 
1964,  in  the  Shel^  County  Court, 
Tennessee. 

Fowler,  Steven  W.,  8650  Hiunboldt 
Avenue,  South,  Bloomington,  Minnesota, 
convicted  on  November  14, 1977,  in  the 
District  Court  of  Dakota  County, 
Minnesota. 

Fragner,  Terry  L,  17359 191st  Avenue, 
NE..  Woodinville,  Washington, 
convicted  on  November  21, 1966,  in  the 
Circuit  Court  of  Deschutes  Coimty, 
Oregon;  and  on  May  16, 1968,  in  die 
Superior  Court  of  King  County, 
Washington. 

Frechette,  Philip  L,  Route  2,  P.O.  Box 
677,  North  Concord,  Vermont,  convicted 
on  November  5, 1973,  in  the  Coos 
County  Superior  Court,  Beilin,  New 
Hampshire. 

Freda,  Carl,  151-40  23rd  Avenue, 
Whitestone,  New  York,  convicted  on 
May  27, 1977,  in  the  Federal  District 
Court,  Southern  District  of  New  Yoric. 

Frye,  George  F.,  5055  Seminary  Road. 
Apt.  932,  Alexandria,  Virginia,  convicted 
on  May  23, 1969,  in  the  Arlington  County 
Circuit  Court,  Virginia. 

Fuller,  John  E.,  132  South  50th  Street, 
Philadelphia,  Pennsylvania,  convicted 
on  Mardi  11, 1974,  in  the  Municipal 
Court,  Philadelphia,  Pennsylvania. 

Gaskill,  Sidney  E;  636  South  Crispell 
Lake.  Horton,  Michigan,  convicted  on 
October  20. 1968,  in  the  Supreme  Court 
of  New  York  City,  New  Yoric*.  and  on 
December  23, 1970,  in  the  Circuit  Court 
of  Wayne  County,  Michigan. 

Gebhart,  Billy  E,  818  Cottonwood 
Drive,  Cheyenne.  Wyoming,  convicted 


on  October  24, 1973,  in  the  United  States 
District  Court  of  Wyoming, 

Geertgens,  Darrel  V.,  3733  SW.  Ida, 
Seatde,  Washington,  convicted  on 
November  8, 1971,  in  the  Superior  Court 
of  King  County,  Washington. 

Gifford,  Frederick  S.,  62  Cora  Street, 
Route  1,  Box  1091,  Port  Townsend, 
Washington,  convicted  on  July  15, 1977, 
and  on  August  19. 1977,  in  the  Superior 
Court  of  Jefferson  County,  Washington. 

Godsey,  Robert  E,  1701  Foxfire  Circle, 
Richmond,  Virginia,  convicted  on 
January  14, 1972,  in  the  Circuit  Court  of 
Henrico  County,  Virginia. 

Goff,  Gary  L.,  Route  3,  Box  483, 
Rustburg,  Virginia,  convicted  on 
November  7, 1977,  in  the  Circuit  Court  of 
Lynchburg,  Virginia. 

Gray,  Edward  L,  2102  East  Carpenter 
Road,  Hint,  Michigan,  convicted  on  June 
1, 1971,  in  the  Circuit  Court,  Genesee 
Coimty,  Michigan. 

Greene,  Alphonse,  814  Ash  Street, 
Flossmoor,  Illinois,  convicted  on 
February  21, 1958,  in  the  Federal  Comi, 
Northern  District  of  Illinois. 

Grieco,  Michael  C„  8963  Alta  Loma 
Drive,  Alta  Loma,  California,  convicted 
on  May  17, 1961,  and  on  June  6, 1963,  ha 
the  Superior  Court  of  Los  Angeles 
County,  California. 

Griffith,  Alvin  T.,  2600  Noble  Avenue, 
Bakersfield,  California,  convicted  on 
March  16, 1970,  in  the  United  States 
District  Court,  Eastern  District  of  Fresno, 
California. 

Hall,  William  R.,  Star  Route,  Box  274- 
H,  Durant,  Oklahoma,  convicted  on 
November  2, 1956,  in  the  Criminal 
District  Court  #3,  Dallas  County,  Texas; 
and  on  May  20, 1957,  in  the  Fourth 
District  Court  of  Rusk  County,  Texas. 

Harris,  Richard  M.,  Route  3,  Box  410, 
Athens,  Texas,  convicted  on  October  3, 
1977,  in  the  Third  Judicial  District  Court, 
Henderson  County,  Texas. 

Harvill,  Harold  G.,  73  Helen  Lane, 

Apt.  2,  Ft.  Myers  Beach,  Florida, 
convicted  on  December  30. 1974,  in  the 
United  States  District  Court,  Baltimore, 
Maryland. 

Hernandez,  Rene  R.,  11222  Newton, 
Houston,  Texas,  convicted  on  March  22, 
1977,  in  the  179th  Criminal  District 
Court,  Harris  County,  Texas. 

Higgins,  John  R.,  682  Henry  Street, 
Vallejo,  California,  convicted  on 
October  4, 1971,  in  the  Superior  Court  of 
Solano  County,  California. 

Holaday,  Mickel  A.,  1315  South  Brite, 
Springfield,  Missouri,  convicted  on 
August  5, 1975,  in  the  Circuit  Court  of 
Daviess  County,  Missouri. 

HoUowell,  James  L,  Route  9, 
Hopkinsville,  Kentucky,  convicted  on 
November  15, 1978,  in  the  Christian 
County  Circuit  Court,  Hopkinsville, 
Kentucky. 


Holtz,  CarlN.,  1050  Marie,  South  El^ 
Illinois,  convicted  on  March  17, 1972,  in 
the  Cook  County  Coiul,  Illinois. 

Honeycutt,  Donald  E.,  Route  1.  Box 
1187  New  London,  Albermarle,  North 
Carolina,  convicted  on  April  8, 1974,  in 
the  United  States  District  Court, 

Western  District  of  North  Carolina;  and 
on  October  28, 1976,  in  the  United  States 
District  Court,  Western  District  of  North 
Carolina. 

Huerta,  Raymond,  1418  Partridge 
Drive,  Hercules,  California,  convicted  on 
April  12, 1966,  in  Alameda  County 
Court,  Oakland,  California;  on  June  16, 
1967,  in  the  United  States  District  Court 
NorAem  District  of  California;  and  on 
November  10, 1969,  in  the  United  States 
District  Court,  Southern  District  of 
California. 

Hunt,  E.  Howard,  1245  NE.  85th  Street 
Miami.  Florida,  convicted  on  j€muary  12, 
1973,  in  the  United  States  District  Court, 
Washington,  DC. 

Jack,  Oakley  H.  Jr.,  419  South 
Pennsylvania  Street,  Greenfield, 

Indiana,  convicted  on  January  27, 1942, 
in  the  Henry  County  Qrcuit  Court, 
Indiana. 

Jackley,  Jeff.  P.O.  Box  502, 

Bloomington,  Wisconsin,  convicted  on 
October  19, 1976,  in  the  22nd  Judicial 
Ehstrict  Court,  St  Tammany  Parish, 
Louisiana. 

Jarvis,  Robert  L,  51  College  Street. 
Butler,  Ohio,  convicted  on  April  14, 1977, 
in  the  United  States  District  Court, 
Akron,  Ohio. 

Jarvis,  Walter  L,  21582  East  8  Mile 
Road,  Harper  Woods,  Michigan, 
convicted  on  July  29. 1960,  in  the 
Macomb  County  Circuit  Court, 

Michigan. 

Johnson,  Myron  D.,  150  East  Bannock 
Street  Richfield,  Idaho,  convicted  on 
July  11, 1978,  in  the  Fifth  Judicial 
District  Lincoln  County,  Idaho. 

Johnson,  Scott  B.,  4403  West  Stewart 
Avenue,  Wausau,  Wisconsin,  convicted 
on  June  28, 1974,  in  the  District  Court  of 
Marathon  County,  Wisconsin. 

Jones,  Leland  C.,  3516  Hickory  Court. 
Route  2,  Philpot  Kentucky,  convicted  on 
November  7, 1974,  in  the  Daviess  County 
Circuit  Court  Kentucky. 

Jones,  Ronald  J.,  15- Cain  Street 
Proctor,  Vermont  convicted  on  January 
18, 1965,  and  on  February  1, 196^  in  the 
Rutland  Municipal  Court,  Rutland, 
Vermont 

Jones,  William  P.,  2009  First  Street 
Staunton,  Virginia,  convicted  on 
December  2, 1975,  in  the  Circuit  Court  of 
Augusta  Coimty.  Staunton,  Virginia. 

Jourdan,  George  C.,  13101  Bundle 
Road,  Chesterfield,  Virginia,  convicted 
on  February  3, 1978,  in  the  Chesterfield 
County  Circuit  Court  of  Virginia. 
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Kahmann,  Eric  L,  West  Avenue,  Apt. 
}-12,  Lancaster.  California,  convicted  on 
June  22, 1978,  in  the  Superior  Court  of 
Los  Angeles  County,  California. 

Kalafut,  Thomas  M.,  2744  Camel 
Road,  National  City.  Michigan, 
convicted  on  October  30, 1978,  in  the 
Circuit  Court,  Iosco  County,  Michigan. 

Kaufman,  Shelby  B.,  1410  East  Kelly 
Street,  Indianapolis.  Indiana,  convicted 
on  March  11, 1955,  in  the  Johnson  Circuit 
Court,  Franl^,  Indiana:  on  August  15. 
1957,  and  on  June  16, 1966,  in  the  Marion 
County  Criminal  Court,  Indianapolis, 
Indiana. 

Kaplan,  Arthur  S.,  Route  1,  Box  199, 
Graham,  North  Carolina,  convicted  on 
February  19, 1974,  in  the  Superior  Court 
of  Chatham  County.  North  Carolina. 

Kebschull,  William  F.  Jr.,  6036  Nimbus 
Way,  Salt  Lake  City.  Utah,  convicted  on 
June  10. 1974,  in  the  District  Court,  Third 
Judicial  District  of  Tooele  County,  Utah. 

Keith,  Robert  W.,  3732  Sunny  Slope 
Road.  SW.,  Port  Orchard,  Washington, 
convicted  on  May  5, 1979,  in  the 
Superior  Court  of  Kitsap  County, 
Washington. 

Kemp,  Lee  W.,  106  Waycross  Street, 
Berea,  Kentucky,  convicted  on  June  2, 
1977,  in  the  Madison  County  Circuit 
Court,  Ridunond,  Virginia. 

Kempton,  William  L.,  15814  Fresno 
Street,  Victorville,  California,  convicted 
on  November  13, 1970,  in  the  District 
Court  of  Teton  County.  Wyoming. 

Kerrick,  Jimmy  R.,  P.O.  Box  31.  Bells, 
Texas,  convicted  on  November  14. 1975, 
in  the  47th  District  Court,  Potter  Coimty, 
Texas. 

Keuvelaar,  Robert  E.  II,  140  Diamond, 
SE..  Grand  Rapids.  Michigan,  convicted 
on  January  6, 1977,  in  the  Circuit  Court, 
Kent  Coimty,  Michigan. 

Kidwell,  Charles  F.,  71  East  Schiller. 
Indianapolis.  Indiana,  convicted  on 
November  7, 1958,  in  the  Marion  County 
Criminal  Court,  Indiana. 

King,  Bill,  RD 1.  Box  182-^,  Hazelton, 
Pennsylvania,  convicted  on  November 
15, 1979,  in  the  United  States  District 
Court,  Southern  District  of  Florida. 

Krupp,  Neil  A.,  Box  A,  1963  Taylcv 
Road,  Elkhom,  Wisconsin,  convicted  on 
April  17, 1974,  in  the  Walworth  County 
Court,  Qkhom,  Wisconsin. 

Lampley,  Albert  W.,  P.O.  Box  356,  #4, 
Timber  Village,  Shingletown,  California, 
convicted  on  May  10, 1976,  in  the 
Superior  Court,  Shasta  County, 
California. 

Landers,  John  W.,  231  Dan  Bowles 
Road,  Augusta,  Georgia,  convicted  on 
January  12, 1977,  in  the  Superior  Court  of 
Richmond  County,  Georgia. 

Lawson,  Roger  D.,  P.O.  Box  32, 
Pourmile,  Kentucky,  convicted  on 
November  12. 1974,  in  the  United  States 
District  Court.  London,  Kentucky. 


Levine,  Barry,  P.O.  Box  139,  Badger, 
California,  convicted  on  June  12, 1970,  in 
the  Cayahoga  County  Court  of  Ohio. 

Loch,  William  Y..  3813  NW.  125th, 
OMahoma  City.  Oklahoma,  convicted  on 
September  15. 1977,  in  the  United  States 
District  Court,  Western  District  of 
Oklahoma. 

Luebbert,  John  /.,  132  West 
Washington.  Apt  5.  St  James,  Missouri, 
convicted  on  Jime  2, 1971,  in  the  Phelps 
County  Court.  Rolla,  Missouri. 

Maddox,  Charles  E.  II,  9119  49th 
Place,  College  Park,  Maryland, 
convicted  on  March  23. 962,  in  the 
United  States  District  Court,  Oxford, 
Mississippi. 

Madison,  Robert  L,  185  Clearvue 
Road,  Huntsville.  Alabama,  convicted 
on  March  11, 1978,  in  the  Northern 
District  of  Birmingham.  Alabama. 

Magor,  Richard  N,  3439  Dover  Road, 
Cheyenne,  Wyoming,  convicted  on  April 
26, 1956,  in  the  Second  Judicial  District 
Court  Albany  County,  Wyoming. 

Maldonado,  Robert  P.,  2120  North  46th 
Lane.  Phoenix,  Arizona,  convicted  on 
October  31. 1973,  in  the  Superior  Court 
of  Maricopa  County.  Arizona. 

Mandala,  Lawrence  /.,  RFD 1.  Box  427, 
Edinburg,  Virginia,  convicted  on  June  29, 
1977,  in  the  Circuit  Court  of  Woodstock, 
Virginia. 

Maim,  George  P.,  1122  Whistle  Lake 
Road,  Anacortes,  Washington, 
convicted  on  September  17, 1970,  in  the 
Superior  Court  of  King  County, 
Washington;  and  on  August  4, 1970,  in 
the  United  States  District  Coimt, 

Western  District  of  Washington. 

Martin,  Joseph  C.,  1620  Clark 
Boulevard,  Laredo,  Texas,  convicted  on 
May  22. 1978,  in  the  United  States 
District  Court,  in  the  Southern  District  of 
Texas. 

McBride,  Clayton  E.,  901  Violet  Street, 
Coeur  d'Alene.  Idaho,  convicted  on  May 
19, 1966,  in  the  Superior  Court  of 
Spokane  County,  Washington. 

MCoy,  Archie  B.,  Rural  Route  5,  Box 
31-A.  Carrollton,  h^ssoiul,  convicted  on 
April  10, 1972,  in  the  Circuit  Court. 
Carrollton,  Missouri. 

McCullough,  Gene  R.,  310  East  Marion 
Street,  Aberdeen,  Washington, 
convicted  on  March  30, 1973,  in  the 
Superior  Court  of  Grays  Harbor. 
Washington. 

Menard,  Joseph  D.,  17252  Military 
Road,  South,  Seattle,  Washington, 
convicted  on  July  9. 1947,  in  the  Superior 
Court  of  Yakima  County,  Washington. 

Metcalf,  James  S.,  Route  5.  Box  413, 
Dothan,  Alabama,  convicted  on 
December  12. 1975;  and  on  January  21, 
1976,  in  the  United  States  District  Coivt, 
Mid^e  District  of  Alabama. 

Metz,  Ira  G.,  4240  Annapolis  Drive, 
Salt  Lake  City,  Utah,  convicted  on 


November  23, 1949,  in  the  United  States 
District  Court,  Charleston,  West 
Virginia:  on  January  20, 1953,  in  the 
Criminal  District  Court  of  New  Orleans, 
Louisiana:  on  January  9, 1956,  in  the 
Common  Pleas  Court,  Summit  County. 
Ohio:  on  September  4, 1956,  in  the 
United  States  District  Court,  Northern 
District  of  West  Virginia:  on  June  2, 

1958,  in  the  United  States  District  Court. 
Northern  District  of  Georgia:  and  on 
September  18, 1961,  in  the  United  States 
District  Court,  Northern  District  of 
Georgia,  Atlanta.  Georgia. 

Mewhorter,  Earl  E.,  3716  Trent 
Boulvard,  Lexington,  Kentucky, 
convicted  on  June  29, 1973,  in  the 
Harrison  Coimty  Circuit  Court, 

Kentucky:  and  on  July  20, 1973,  in  the 
Scott  County  Circuit  Court.  Kentucky. 

Michael,  Bobby  J.,  816  Keller  Lane, 
Tuscubia,  Alabama,  convicted  on  March 
29, 1971;  and  on  May  21, 1974,  in  the 
Colbert  County  Circuit  Court, 

Tuscumbia,  Alabama. 

Michaelson,  Kyron  C.,  8337 
Pennsylvania  Avenue,  ^uth, 
Bloomington,  Minnesota,  convicted  on 
June  25, 1973,  United  States  Dsitrict 
Court,  Third  Division  of  Minnesota. 

Milbum,Stoye  W.,  Route  1,  Box  694, 
Arvin,  California,  convicted  on 
September  28, 1954,  in  the  Circuit  Court 
of  Volusia  County,  Florida. 

Monday,  Daniel  D.,  425  Momroe 
Street,  Apt  35.  Findlay,  Ohio,  convicted 
on  July  2^  1970,  in  the  Common  Pleas 
Court  Wood  County,  Ohio;  and  on  July 
24, 1970,  in  the  Common  Pleas  Court  of 
Hancock  County.  Ohio. 

Norcott,  Mark  C.,  313  South  34th 
Street  Sioux  City,  Iowa,  convicted  on 
April  11. 1977,  in  the  United  States 
District  Court  Northern  Judicial  District 
of  Iowa. 

Overstreet,  Elgie  S.,  Route  2,  Box  535, 
Paducah,  Kentu^y,  convicted  on  May 
20, 1940,  in  the  United  States  District 
Court.  Bowling  Green,  Kentucky. 

Paddock,  Donald  S.,  2510  Berry  Lane, 
East,  Tacoma,  Washington,  convicted  on 
February  10, 1977,  in  th  Pierce  County 
Superior  Court,  Washington. 

Padgett,  Samuel  M.,  564  East 
Magnolia  Street  Groveland,  Florida, 
convicted  on  May  21, 1962,  in  the  Lake 
County  Circuit  Court  Tavares.  Florida. 

Pappas,  William  J.  Jr.,  Route  3.  Box 
408-E.  Texarkana,  Texas,  convicted  on 
September  2. 1976,  in  the  211th  Judicial 
District  Court,  Denton,  Texas. 

Payne,  Louie  R.,  652  4th  Street 
Hollister,  California,  convicted  on  June 
19, 1962;  and  on  September  25. 196^  in 
the  Superior  Court  of  San  Benito  County, 
California. 

Peal,  Daniel  L,  192  Twin  Hill  Way, 
Austell,  Georgia,  convicted  on 
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December  15. 1975,  in  the  Madison 
County  Circuit  Court  of  Alabama. 

Penrod,  James  E.,  7203  Homestead 
Place,  Springfield.  Virginia,  convicted  on 
March  27. 1978,  in  the  United  States 
District  Court,  Alexandria,  Virginia. 

Pintler,  Mary  Ann,  5694  North 
Highway  20,  Oak  Harbor,  Washington, 
convicted  on  August  10, 1979,  in  the 
Superior  Court,  Island  County, 
Washington. 

Pipoly,  Stephen  S.,  8748  West  William 
Drive,  Peoria,  Arizona,  convicted  on 
January  6. 1978,  in  the  Maricopa  County 
Superior  Court,  Arizona. 

Poe,  Alex  /.,  7516  Tennessee  Ltuie, 
Vancouver,  Washington,  convicted  on 
February  7, 1974,  in  the  Superior  Court 
of  Clark  County,  Washington. 

Porter,  Dean  R.,  2080  Miller  Street, 
Lakewood,  Colorado,  convicted  on  April 
22, 1949,  in  the  Monmouth  County 
District  Court  of  New  Jersey,  and  on 
December  12, 1951,  in  the  Hennepin 
County  District  Court,  Minneapolis, 
Minnesota. 

Power,  William  /.,  205  Skyline 
Boulevard,  Oroville,  California, 
convicted  on  February  23, 1978,  in  the 
Superior  Court  of  Butte  County, 
California. 

Rakestraw,  Lucious  /.,  1254  Princess 
Avenue,  SW.,  Atlanta,  Georgia, 
convicted  on  May  8, 1959,  in  the  Fulton 
County  Superior  Court,  Atlanta, 

Georgia. 

Ramey,  Bill  G.,  P.O.  Box  518,  Grundy, 
Virginia,  convicted  on  November  5, 1965, 
in  the  United  States  District  Court, 
Western  District  of  Abingdon,  Virginia. 

Randall,  John  /.,  4315  7th  Avenue,  NE., 
Seattle,  Washington,  convicted  on 
October  6, 1977,  in  the  Superior  Court  of 
Santa  Barbara,  California. 

Randolph,  William  H.,  P.O.  Box  505 
Powellton,  West  Virginia,  convicted  on 
August  25, 1970,  in  the  Common  Pleas 
Court,  Lancaster,  Ohio. 

Ray,  Clyde  D.,  1605  Anne  Avenue, 
Opelika,  Alabama,  convicted  on 
December  8, 1977,  in  the  United  States 
District  Court,  Middle  District  of 
Alabama. 

Return,  Phillip  M.,  1024  Lincoln 
Street,  Hagerstown,  Maryland  convicted 
on  September  25, 1970;  and  on  December 
6, 196^  in  the  Circuit  Court  of 
Washington  Coimty,  Maryland. 

Rhoda,  Walter  J,,  P.O.  ^x  594,  Salem, 
Missouri,  convicted  on  May  9, 1960,  in 
the  28th  Judicial  Circuit  Court,  Dade 
County,  Missouri. 

Richardson,  Charles  K,  1501  East 
21st.  Odessa,  Texas,  convicted  on 
October  25, 1978,  in  the  161st  Judicial 
District  Court,  Ector  County,  Texas. 

Risitano,  Joseph,  947  Waverly  iHace, 
Baldwin,  New  Yoric,  convicted  on 
December  9. 1946,  in  the  Ft  George 


Wright  Court  Washington;  on  May  11, 
1947,  in  the  United  States  District  Court 
Spokane,  Washington;  and  on  December 
11, 1951,  in  the  Kings  County  Court 
Washington. 

Roeder,  Michael  E.,  1219  Madison, 
Newton,  Kansas,  convicted  on  August 
11, 1964,  in  the  District  Court,  Reno 
County,  Kansas. 

Rowe,  Robert  E;  2102  Alex  Drive, 
Wilmington,  Delaware,  convicted  on 
July  11, 1977,  in  the  Superior  Court  of 
San  Bernardino,  California. 

Roye,  Marvin  L, 

.O.  Box  182,  Granite  Falls, 

Washington,  convicted  on  September  30, 
1977,  in  the  Superior  Court,  Snohomish 
County,  Washington. 

Salter,  Thomas  /.,  643  Pontzer  Avenue, 
Saint  Mary’s  Pennsylvania,  convicted  on 
July  14, 1978,  in  the  Court  of  Common 
Pleas,  McKean  Coimty,  Pennsylvania. 

Sanders,  John  E.,  2925  West  Camuba, 
Tucson,  Arizona,  convicted  on  June  8, 
1977,  in  the  Superior  Court  of  Pima 
County,  Arizona. 

Schaefer,  Robert  A.,  P.O.  Box  148, 
Renton,  Washington,  convicted  on 
March  17, 1972,  in  the  United  States 
District  Court,  Seattle,  Washington. 

Simonson,  Donald  D„  457  Valleyview, 
Route  1,  Box  49-S,  Wautoma, 

Wisconsin,  convicted  on  April  11. 1973, 
in  the  Circuit  Court  of  Wood  County, 
Wisconsin. 

Sleeper,  Walter  G.,  1116  Mill  Street, 
Midland,  Michigan,  convicted  on 
February  26, 1965,  in  the  Midland 
County  Circuit  Court,  Michigan. 

Smith,  Dennis  M.,  15  Cherokee  Lane. 
Columbia,  Missouri,  convicted  October 
23, 1978,  in  the  Circuit  Court  of  Boone 
County,  Missouri. 

Snyder,  Lonnie  E.,  RD  #2, 
Shippensburg,  Pennsylvania,  convicted 
on  March  9. 1965;  and  on  June  12, 1966, 
in  the  Cumberland  County  Criminal 
Court,  Carlisle,  Pennsylvania. 

Stewart,  Charles  R.,  1223  East 
Oklahoma  Street,  Guthrie,  Oklahoma, 
convicted  on  February  4, 1965,  in  the 
District  Court,  Oklahoma  County. 
Oklahoma. 

Stone,  Donald  L.,  170  West  Gates, 
Romeo,  Michigan,  convicted  on  April  4. 
1967,  in  the  Macomb  County  Circuit 
Court,  Michigan;  and  on  October  28, 
1971,  in  the  Jackson  County  Circuit 
Court,  Michigan. 

Stribling,  Michael  M.,  1218  East 
Oakdale,  Irving,  Texas,  convicted  on 
May  15, 1978,  in  the  85th  Judicial  District 
Court,  Brazos  County,  Texas. 

Strong,  David  L,,  7028  East  Bayley, 
Apt.  301,  Wichita,  Kansas,  convicted  on 
September  18, 1974;  and  on  May  24, 

1977.  in  the  Sedgwick  County  District 
Court,  Kanisas. 


Stuart,  GemaldL.,  3515  Gillette 
Avenue,  Bremerton,  Washington, 
convicted  on  August  15, 1978,  in  the 
Kitsap  County  Superior  Court, 
Washington. 

Talero,  James  E.,  1804  Tall  Pines 
Circle,  Columbia,  South  Carolina, 
convicted  on  September  14, 1973,  in  the 
General  Sessions  Court,  Orangeburg, 
South  Carolina;  and  on  July  28, 1978,  in 
the  General  Sessions  Court,  Richland 
County,  South  Carolina. 

Terlitsky,  Stanley  /.,  4410  Zuck  Road, 
Erie,  Pennsylvania,  convicted  on  April  8, 
1980,  in  the  United  States  District  Court, 
Erie,  Pennsylvania. 

Thiel,  Stephen  A.,  204  Wisconsin 
Drive,  Jefferson,  Wisconsin,  convicted 
on  November  8, 1978,  in  the  Circuit 
Court  II,  of  Jefferson  County,  Wisconsin. 

Thrasher,  David  R.,  Route  11,  Box  57 
Florence,  Alabama,  convicted  on 
October  6, 1964,  in  the  Colbert  County 
Court,  Tuscumbia,  Alabama. 

Tucker,  Ervin  A.,  Route  1,  Box  354, 
Rineyville,  Kentucky,  convicted  on 
November  23, 1976,  in  the  United  States 
District  Court,  Louisville,  Kentucky. 

Urbani,  Cary  D.,  825  Vance,  Bristol, 
Tennessee,  convicted  on  May  8, 1975,  in 
the  Washington  County  Circuit  Court  of 
Virginia. 

Urschel,  Stanley  R.,  704  Erica  Street, 
Escondido,  California,  convicted  on 
November  21, 1972,  in  the  United  States 
District  Court,  San  Diego,  California. 

Vanhoy,  Tommy  R.,  1221  Pou  Street. 
Albemarle,  North  Carolina,  convicted  on 
July  24, 1975,  in  the  Stanly  County 
Superior  Court,  North  Carolina. 

Velinskie,  Edward  A.,  1055  East  32nd 
Street,  Brooklyn,  New  York,  convicted 
on  December  3, 1963;  and  on  March  21, 
1969,  in  the  Superior  Court  of  Kings 
County,  New  York. 

Verheyen,  Steven  /.,  Route  3,  Lime 
Kiln  Road,  Green  Bay,  Wisconsin, 
convicted  on  January  9, 1979,  in  the 
Brown  County  Circuit  Court,  Branch  V, 
Green  Bay,  Wisconsin. 

Viigilli,  Raymond  E;  205  Chippewa 
Drive,  Butler,  Pennsylvania,  convicted 
on  January  7, 1980,  in  the  United  States 
District  Court,  Pittsburgh,  Pennsylvania. 

Voss,  Jack  B„  1773  Meadow  Lark 
Lane,  Sheridan,  Wyoming,  convicted  on 
December  21. 1976,  in  the  Circuit  Court 
of  Richmond,  Virginia. 

Warner,  David  L,  Rural  Route  1,  Box 
115,  Millstadt,  Illinois,  convicted  on 
October  16. 1973,  in  the  Circuit  Court  of 
St.  Clair  County.  Illinois;  and  on 
November  30, 1973,  in  the  Qrcnit  Court 
(rf  St.  Louis  County,  Illinoia. 

Warthen,  Wayne  A.,  P.O.  Box  1561, 
Ardmore.  Oklahoma,  convicted  on 
February  26, 1979,  in  the  Eastern  District 
of  Oklahoma. 
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Watkins,  James  S.,  312  West  2nd 
Street,  Heavener,  Oklahoma,  convicted 
on  February  3, 1987,  in  the  Superior 
Court  State  of  CaUfomia  Youth 
Authority. 

Weldon,  Aubrey  L/r^  Route  1,  Box 
966,  Cusseta,  Alabama,  convicted  on 
June  8, 1973,  in  the  Circuit  Court  of  Lee 
County,  Alabama. 

Wells,  Richard  W„  5837  West  Turney 
Avenue,  Phoenix,  Arizona,  convicted  on 
July  IS,  1974,  in  the  Superior  Coiul  of 
Maricopa  County,  Arizona. 

Werner,  Roy  L,  1933  Broadway, 
Hoquiam,  Washington,  convicted  on 
February  15, 1974,  in  the  Superior  Court 
of  Grays  County,  Washington. 

Westenbui^,  Charles  £„  12055  East 
Broadway,  Tucson,  Arizona,  convicted 
on  December  3, 1979,  in  the  United 
States  District  Court,  Tucson,  Arizona. 

Weterholt,  Sheldon  K.,  5006  East 
Boulevard  Drive,  Flint,  Michigan, 
convicted  on  May  9, 1956,  in  die 
Criminal  Court  of  Shelby  County, 
Tennessee. 

Whitmire,  Jerry  W.,  Route  1,  Box  35, 
Silsbee,  Texas,  convicted  on  December 
15, 1966,  in  the  Superior  Court  of  Lewis 
County.  Washington;  and  on  October  14, 
1971,  in  the  Superior  Court  of  Cowlitz 
County,  Washington. 

Whitt,  Jerry  C.,  903  Rolling  Green 
Circle.  Round  Rock,  Texas,  convicted  on 
June  22, 1967,  in  the  District  Court  of 
Travis  County,  Texas. 

Williams,  James  E.,  Route  1.  Box  35, 
Gore  Springs,  Mississippi,  convicted  on 
June  28, 1977,  in  the  No^em  Judicial 
District  of  Mississippi 

Wilmouth,  Donald  R.,  P.O.  Box  5, 
Soper,  Oklahoma,  convicted  on 
September  27, 1977,  in  the  Lamar  County 
District  Court,  Sixth  Judicial  District  of 
Texas. 

Woods,  Richard  L,  G-8373  North  Dort 
Highway,  Mt.  Morris,  Michigan, 
convicted  on  January  24, 1055,  in  the 
Circuit  Court  of  Genesee  County, 
Michigan. 

Worthman,  Martin  R,  P.O.  Box  301, 
Shawnee,  Ohio,  convicted  on  September 
23, 1977,  in  the  Muskingum  County  Court 
of  Common  Pleas,  Ohio. 

CompKance  With  Executive  Order  laOM 

This  notice  of  granting  of  rdief  does  not 
meet  the  Department's  oiteria  for  significant 
regulations  as  set  forth  in  the  Federal 
Regiater  of  November  8, 1978. 

Signed;  September  8, 1961. 

G.  R.  Dickerson, 

Director. 

(FR  Doc.  81-27148  Filed  9-17-81;  8:45  am) 

BILUNG  CODE  4St0-S1-M 


Customs  Service 

[TMK-2-COfi£:E] 

“BULGARI”;  AppNcation  for 
Recordation  of  Trade  Name 

Application  has  been  filed  pursuant  to 
§  133.12,  Customs  Regulations  (19  CFR 
133.12),  for  the  recordation  under  section 
42  of  the  Act  of  July  5, 1946,  as  amended 
(15  U.S.C.  1124],  of  the  trade  name 
“BULGART  or  printed  widi  a  Roman  u 
i.e.,  “BULGARL”  used  by  Ditta  Sotirio 
Bulgari  di  Constantino  e  Giorgio  Bulgari 
S.A.S.,  a  partnership  organized  under 
the  laws  of  Italy,  located  at  10  Via  dei 
Condotti,  Rome,  Italy. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  a  wide 
variety  of  fine  watches,  jewelry, 
ornamental  works  and  artwork  made  of 
precious  metal  and  precious  or  semi¬ 
precious  stones  and  various  other  items 
made  of  precious  metals,  manufactured 
in  Italy.  The  application  states  further 
that  Bulgari  Distribuzione  SJ’A.,  6  Via 
Gregoriana,  Rome,  Italy  and  Bulgari 
S.P.A.,  10  Via  Dei  Condotti,  Rome.  Italy 
are  authorized  to  use  the  trade  name. 
Appropriate  accompemying  papers  were 
submitted  with  the  application. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person,  in  opposition  to  the  recordation 
of  this  trade  name.  Any  such  submission 
should  be  addressed  to  the 
Commissioner  of  Customs,  Washington, 
D.C.  20229,  in  time  to  be  received  no 
later  tiian  October  19, 1981. 

Notice  of  the  action  taken  on  the 
application  for  recordation  of  this  trade 
name  will  be  published  in  the  Federal 
Register. 

Dated:  September  15, 1981. 

A.  Piazza, 

\ 

Acting  Director,  Entry  Procedures  and 
Penalties  Division. 

Doc.  81-27299  Filed  9-17-81: 845  am] 

BILLING  CODE  4819-0-11 


Fiscal  Service 

[Dept  Ore.  §70, 1981  Rev.,  Supp.  No.  5] 

Surety  Companies  Acceptable  on 
Federal  Bonds 

A  certificate  of  authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  Sections  8  to  13  of  Title  6  of  the 
United  States  Code.  An  underwriting 
limitation  of  $3,501,000  has  been 
established  for  the  company. 


Name  of  Company 

American  Centennial  Insurance  Company 

Business  Address 

Post  Office  Box  1319R.  55  Madiaon  Avenue, 
Morristown,  New  Jersey  07960 

Incorporated  in  the  State  of 
Delaware 

Certificates  of  authority  expire  on 
June  30  each  yeeir,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570,  with  details  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information.  Federal 
bond-approving  officers  should  annotate 
their  reference  copies  of  the  Treasury 
Circular  570. 1981  Revision,  at  page 
33963  to  reflect  this  addition.  Copies  of 
the  circular,  when  issued,  may  be 
obtained  bom  the  Audit  Staff,  Bureau  of 
Government  Financial  Operations, 
Department  of  the  Treasury, 
Washington.  D.C.  20226. 

Dated:  September  14, 1981. 

W.  E.  Douglas, 

Commissioner. 

[FR  Doc.  ai.^27181  Filed  9-17-81;  846  am] 

BILLING  CODE  4819-SS-1W-M 


[DepL  Circ.  570, 1981  Rev.,  Supp.  Na  34] 

MGIC  Indemnity  Corporation;  Surety 
Companies  Acceptable  on  Federal 
Bond^  Termination  of  Authority 

Notice  is  hereby  given  that  the 
certificate  of  authority  issued  by  the 
Treasury  to  MGIC  Indemnity 
Corporation.  Milwaukee,  Wisconsin, 
under  Sections  6  to  13  of  Title  6  of  the 
United  States  Code,  as  an  acceptable 
surety  on  Federal  bonds,  is  hereby 
terminated,  effective  June  30, 1981. 

The  company  was  last  listed  as  an 
acceptable  surety  on  federal  bonds  at  45 
FR  14507,  July  1, 1980. 

With  respect  to  any  bonds  currently  in 
force  with  MGIC  Indemnity  Corpu'ation, 
bond-approving  officers  of  the 
Government  may  let  such  bonds  run  to 
expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  company. 

Questions  concerning  this  notice  may 
be  directed  to  the  Audit  Staff  Bureau  of 
Government  Financial  Operations, 
Department  of  the  Treasury, 

Washington,  D.C  20226,  Telephone  (202) 
634-5010. 
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Dated:  September  11, 1981. 

W.  E.  Douglas, 

Commissioner,  Bureau  of  Government 
Financial  Operations. 

(FR  Doc.  81-27293  Filed  9-17-81;  8:45  am] 

BlIXINO  CODE  4810-3S-M 


Office  of  the  Secretary 

[Dept  Circular  Public  Debt  Series  No.  29- 
811 

Treasury  Notes  of  September  30, 1985 
Series  J-1985 

September  11, 1981. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  second 
Liberty  Bond  Act,  as  amended,  invites 
tenders  for  approximately  $3,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  September  30, 1985, 
Series  1-1985  (CUSIP  No.  912827  MJ  8). 
The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  these  securities  may  be 
issued  to  Government  accounts  and 
Federal  Reserve  Banks  for  their  own 
accoimt  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  new  securities  may  also  be  issued 
at  the  average  price  to  Federal  Reserve 
Banks,  as  agents  for  foreign  and 
international  monetary  authorities,  to 
the  extent  that  the  aggregate  amount  of 
tenders  for  such  accounts  exceeds  the 
aggregate  amount  of  maturing  securities 
held  by  them. 

2.  Description  of  Securities 

2.1.  The  securities  will  be  dated 
September  30, 1981,  and  will  bear 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  March  31, 1982,  and 
each  subsequent  6  months  on  September 
30  and  March  31,  until  the  principal 
becomes  payable.  They  will  mature 
September  30, 1985,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  an  interest 
payment  date  or  the  maturity  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day. 

2.2.  The  income  derived  from  the 
securities  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift,  or  other  excise  taxes, 
whether  Federal  or  State,  but  are 
exempt  from  all  taxation  now  or 


hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 

They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  securities 
registered  as  to  principal  and  interest, 
will  be  issued  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000  and 
$1,000,000.  Book-entry  securities  will  be 
available  to  eligible  bidders  in  multiples 
of  those  amounts.  Interchanges  of 
securities  of  different  denominations 
and  of  coupon,  registered,  and  book- 
entry  securities,  and  the  transfer  of 
registered  secruities  will  be  permitted. 

2.5.  The  Department  of  the  Treasury’s 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226,  up  to  1:30  p.m.. 
Eastern  Daylight  Saving  time, 
Wednesday,  September  23, 1981. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
September  22, 1981. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.11%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  “noncompetitive"  on  the 
tender  form  in  lieu  of  a  specified  yield. 
No  bidder  may  submit  more  than  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account. 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 


commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  fteir 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amoimt  of  securities  applied  for  (in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  einnouncement  of  the  amount 
and  yield  range  of  accepted  bids. 

Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  a  coupon  rate  will 
be  established,  on  the  basis  of  a  of 
one  percent  increment,  which  results  in 
an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  99.000.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the' determinations  of  the 
Secretary  of  the  Treasucy  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.6.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  only  be 
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notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary’s 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.4.,  must  be  made  or  completed 
on  or  before  Wednesday,  September  30, 
1981.  Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  {with 
all  coupons  detached]  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Monday,  September  28, 1981. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of 
allotted  securities  is  over  par,  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentence.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  imder  par,  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual’s  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 


Treasury,  be  forfeited  to  the  United ' 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  “The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number).’’  If  new 
securities  in  coupon  form  are  desired, 
the  assignment  should  be  to  “The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
delivered  to  (name  and  address].’’ 
SpeciHc  instructions  for  the  issuance 
and  delivery  of  the  new  securities, 
signed  by  the  owner  or  authorized 
representative,  must  accompany  the 
securities  presented.  Securities  tendered 
in  payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  deffnitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  Public 
Debt,  Washington,  D.C.  20226.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 

5.5.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments,  and  to  issue  interim 
certiffcates  pending  delivery  of  the 
deRnitive  securities. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 


announcement  of  such  changes  will  be 
promptly  provided. 

Paul  H.  Taylor, 

Fiscal  Assistant  Secretary. 

Supplementary  Statement 
The  annoimcement  set  fordi  above  does 
not  meet  the  Department's  criteria  for 
significant  regulations  and,  accOTdingly,  may 
be  published  widiout  conqilianoe  with  die 
departmental  procedures  applicable  to  such 
regulations. 

(FR  Doc.  M-27210  Filed  9-17-81. 9:45  am] 

BILLING  CODE  4S1S-40-M 


VETERANS  ADMINISTRATION 

Wage  Committee;  Meetings 

Under  the  provisions  of  section  10  of 
Pub.  L  92-46^  notice  is  hereby  given 
that  meetings  of  the  Veterans 
Administration  Wage  Committee  will  be 
held  on: 

Thursday,  October  1, 1981 
Thursday,  October  15, 1981 
Thursday,  October  29, 1981 
Thursday,  November  12, 1981 
Tuesday,  November  24, 1981 
Thursday,  December  10. 1981 
Tuesday,  December  22, 1981 

The  meetings  will  convene  at  2:30  p.m. 
and  will  be  held  in  Room  815A, 

Veterans  Administration  Central  Office, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420. 

The  Committee’s  primary- 
responsibility  is  to  consider  and  make 
recommendations  to  the  Chief  Medical 
Director,  Department  of  Medicine  and 
Surgery,  on  all  matters  involved  in  the 
development  and  authorization  of  wage 
rate  schedules  for  Federal  Wage  System 
(blue-collar)^mployees; 

At  these  scheduled  meetings,  the 
Committee  will  consider  wage  survey 
specifications,  wage  survey  data,  local 
committee  reports  and 
recommendations,  statistical  analyses, 
and  proposed  wage  schedules  derived 
therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  the  Federal  Advisory 
Committee  Act,  as  amended  by  Pub.  L 
94-409,  meetings  may  be  closed  to  the 
public  when  they  are  concerned  with 
matters  listed  under  section  552b.  Title 
5,  United  States  Code.  Two  of  the 
matters  so  listed  are  those  related  solely 
to  the  internal  personnel  rules  and 
practices  of  an  agency  (5  U.S.C. 
552b(c](2)],  and  ffiose  involving  trade 
secrets  and  commerical  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential  (5  U.S.C. 
552b(c)(4)). 

Accordingly.  1  hereby  determine  that 
all  portions  of  the  meetings  cited  above 
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will  be  closed  to  the  public  because  the 
matters  considered  are  related  to  the 
internal  rules  and  practices  of  the 
Veterans  Administration  (5  U.S.C. 
552b(c)(2)).  and  the  detailed  wage  data 
considered  by  the  Committee  during  its 
meetings  have  been  obtained  from 
officials  of  private  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence  (5  U.S.C.  552b(c)(4)). 

However,  members  of  the  public  who 
wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  Chairman 
regarding  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  by 
contacting  the  Chairman,  Veterans 
Administration  Wage  Committee,  Room 
11754, 810  Vermont  Avenue,  NW. 
Washington,  DC  20420. 

Dated:  September  11, 1981. 

Robert  P.  Nimmo, 

Administrator. 

IFR  Doc.  81-27142  Filed  9-17-81;  a45  am| 
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aVIL  AERONAUTICS  BOARD. 

(M-329.  Arndt  4;  September  15, 1981] 

Notice  of  addition  and  closure  of  item  to 
the  September  15, 1981  Board  Meeting 
TIME  AND  DATE:  9:30  a.m..  September  15. 
1981. 

PLACE:  Room  1027  (open)  room  1012 
(closed),  1825  Connecticut  Avenue. 
N.W.,  Washington,  D.C.  20428. 

SUBJECT:  25.  U.S.-Scandinavia 
Discussions.  (BIA). 

STATUS:  Items  1-22  (open)  Items  23-25 
(closed). 

PERSON  TO  CONTACT.  Phyllis  T.  Kaylor, 
the  Secretary  (202)  673-5068. 

|S-1417-«  FUed  S-ie-Bl;  3:49  pm| 
eiUJHG  CODE  6S20-01-M 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION. 

Revised  Agenda  * 

TIME  AND  date:  10  a.m.,  Thursday. 
September  17, 1981. 

LOCATION:  Room  456,  Westwood 
Towers,  54(n  Westbard  Avenue. 
Bethesda,  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Enforcement  Matter,  OS  #994 
The  Commission  will  consider  an 
enforcement  matter  under  the  Consumer 


'Agenda  revised  to  change  the  order  of  the  two 
items. 


Product  Safety  Act  Closed  under* 
exemption  10:  involvement  in  agency 
adjucQcatioa. 

2.  Enforcement  Matter,  OS  #997 
The  Commission  will  consider  an 
enforcement  matter  under  the  Consumer 
Product  Safety  Act.  Closed  under 
exemption  10;  involvement  in  agency 
adjudicatioa. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Deputy 
Seoretary,  OfBce  of  the  Secretary,  Suite 
300, 1111 18th  Street,  NW.,  Washington. 
.DC  20207;  Telephone  (202)  634-7700. 

IS-1415-81  Plied  e-16-Sl;  2:43  pm| 

BtLLING  CODE  63S6-01-« 


3 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION. 

September  14. 1961. 

TIME  AM)  date:  10  a.m.,  Wednesday. 

September  23, 1981. 

place:  Room  600, 1730  K  Street  NW.. 

Washington,  D.C. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following  cases: 

1.  Secretary  of  Labor,  MSHA  on  behalf  of 
Michael  Dunioire  and  James  Estle  v.  Northern 
Coal  (kunpany.  Docket  Nos.  WEST  80-313-0 
and  WEST  80-367-4). 

2.  Secretary  of  Labor,  MSHA  v.  Mettiki 
Coal  Corporation,  Docket  No.  YORK  80-140. 

There  will  be  a  Commission  meeting 
following  the  oral  arguments.  The  cases 
considei^  will  be  published  at  a  later 
date. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen,  202-653-5632. 

(S-1410-B1  Fled  10:43  am] 

SILLING  CODE  SeX0-1^4l 
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FEDERAL  RESERVE  SYSTEM. 

Board  of  (Governors 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  46  FR  44123, 
Wednesday,  September  2, 1981. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  3:30  pm,  Tuesday, 
September  15, 1981. 

CHANGES  IN  THE  MEETING:  One  of  the 
items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added: 


Proposed  cost-saving  initiatives  for  Federal 
Reserve  Banks.  (This  matter  was  origiaaUy 
announced  for  a  meeting  on  September  8. 
1981.) 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board  (202)  452-3204. 

Dated;  September  16. 1981. 
fames  McAfee. 

Assistant  Secretary  (^tbe  Board. 

[S-1414-ai  rded  9-16-8b  12:48  pm| 

BILUNG  CODE  S31IM>1-4a 
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(USITC  SE-8l-2q 

INTERNATIONAL  TRADE  COMMISSION. 

TIME  AND  DATE:  10  a.m.,  Thursday, 
September  24, 1981. 

PLACE:  Room  117, 701 E  Street,  NWh 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3..  Ratirications. 

4.  Petitions  and  complaints,  if  necessary. 

5.  Investigatim  731-TA-3  (Sugar  and 
Sin^s  from  Canada) — briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MOM 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

(S-140e-Sl  Filed  9-16-81;  8fi3  am) 

BILLING  CODE  ?02IHe-H 
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NATIONAL  COMMISSION  ON  UBRARIES 
ANO  INFORMATION  SCIENCE. 

Role  of  the  Special  Library  in 
Nationwide  Network  and  Cooperative 
Programs 

DATE  AND  TIME:  . 

Monday,  September  21, 1981, 9  a.m.-5:15  p.m.. 

Evening  Session:  8:15  p.m.-9:45  p.m. 
Tuesday.  September  22. 1981, 8:30  a.m.-12:15 
p.m. 

PLACE:  Adams  Room,  Washington 
Hilton  Hotel,  1919  Connecticut  Avenue, 
N.W. 

STATUS:  Open! 

MATTERS  TO  BE  DISCUSSEO:  Preparation 
of  the  Final  Report. 
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September  15, 1981. 
Douglas  S.  Price, 

Deputy  Director,  NCLIS. 

I&-140S-81  Filed  ».26«ni| 

BILUNG  CODE  7S27-01-M 
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NATIONAL  RAILROAD  PASSENGER 
CORPORATION. 

Board  of  Directors  Meeting 
In  Accordance  with  Rule  4(a]  of 
Appendix  A  of  the  Bylaws  of  the 
National  Railroad  Passenger 
Corporation,  notice  is  given  that  the 
Board  of  Directors  will  meet  on  Friday, 
September  25, 1981. 

A.  The  meeting  will  be  held  on 
September  25, 1981,  at  the  Ritz  Carlton 
Hotel,  160  East  Pearson  Street,  Chicago, 
Illinois,  at  9:00  a.m. 

B.  The  meeting  will  be  open  to  the 
public  at  10:00  a.m.  beginning  with 
agenda  item  No.  3,  as  described  below. 

C.  The  agenda  items  to  be  discussed 
at  the  meeting  follow. 

Agenda — ^Natienel  Railroad  Passenger 
Corporation — ^Meeting  of  the  Board  of 
Directors — Septeraber  25, 1981 

(9:00]  Closed  Session 

1.  Internal  Personnel  Matters 

2.  Litigation  Matters 

(10:00)  Open  Session 

3.  Approval  of  Minutes  of  Regular  Meeting 
of  August  26, 1981 

4.  Election  of  Corporate  Officers 

5.  Approval  of  Amendments  to  Retirement 
Income  Plan 

6.  Approval  of  Pennsylvania  Liquor  License 

7.  Commuter  Corporation  Formation 

8.  Route  Structure:  The  Cardinal/The 
Midwesterner 

9.  Commitment  Approval  Requests: 

81-114  Station  Relocation — Grand  Forks, 

North  Dakota 

81-115  Station  Rehabilitation  and  Rail 
Connection — San  Antonio,  Texas 
81-116  Lease  Renewal — Suburban  Station, 
Philadelphia,  Pennsylvania 

10.  Board  Committee  Reports:  Finance 

11.  President's  Report 

12.  New  Business 

13.  Adjournment 

D.  Inquiries  regarding  the  information 
required  to  be  made  available  pursuant 
to  Appendix  A  of  the  Corporation’s 
Bylaws  should  be  direqted  to  the 
Corporate  Secretary  at  (202)  383-3754. 


September  16, 1981. 

Sandra  Spence, 

Corporate  Secretary. 

[S-Ull-61  Filed  s-is-ai;  10:53  am] 

8 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD. 

(N-AR  81-341 

“FEDERAL  REGISTER’’  CITATION  OF 
PREVIOUS  announcement:  46  FR  45851, 
September  15, 1981. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9  a.m.,  Tuesday,  September 
22. 1981. 

CHANGE  IN  meeting:  A  majority  of  the 
Board  has  determined  by  recorded  vote 
that  the  business  of  the  Board  requires 
revising  the  agenda  of  this  meeting  and 
that  no  earlier  announcement  was 
possible.  The  agenda  as  now  revised  is 
set  forth  below: 
status:  Open. 
matters  to  be  considered: 

1.  Safety  Effectiveness  Evaluation  of  the 
Fedm-al  Fhghway  Administration's  Non- 
Interstate  Resurfacing,  Restontioa.  and 
Rehabilitation  Program. 

2.  Special  Investigation  Report  ^ght  New 
York  City  Transit  Authority  Subway  Train 
Fires  with  Evacuation  of  Passengws,  and 
Recommendation  to:  the  New  York  Gty 
Transit  Authority;  Urban  Mass 
Transportation  Administration;  Secretary, 
Department  of  Transportation;  and  the 
Governor,  State  of  New  York. 

3.  Special  Investigation  Report:  Guardrails 
and  Bridge  Rails  on  Highway  Bridges  Over 
the  Northeast  Corridor  Rail  Service  and 
Recommendation  to  the  Federal  Highway 
Administration. 

4.  FY 1982  Safety  Objectives  Program. 

CONTACT  PERSON  FOR  MORE 
information:  Sharon  Flemming  202- 
382-6525. 

September  16, 1981. 

IS-141S-B1  Filed  9-16-81: 3:49  pm] 

BILLING  CODE  4910-58-M 
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[0P04011 

PAROLE  COMMISSION. 

National  CommissionerB  (the 
Commissioners  presently  maintaining 


offices  at  Bethesda,  Md.,  Headquarters) 
TIME  AND  date:  9:30  a.m.,  Friday, 
September  18, 1981. 

PLACE:  Room  420-F;  One  North  Park 
Building;  5550  Friendship  Blvd.; 

Bethesda,  Maryland  20015. 

STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 
CHANGES  IN  THE  MEETING:  On  September 
11, 1981,  the  Commission  detennined 
that  the  above  meeting  date  be 
advanced  to  9:30  a.m.  on  Thursday, 
September  17, 1981,  for  consideration  of 
case  referrals  from  Regional 
Commissioners.  The  above  change  is 
being  annoimced  at  the  earliest 
practicable  time. 

CONTACT  PERSON  FOR  MORE 
information:  Linda  Wines  Marble,  . 
Chief  Case  AnalysL  National  Appeals 
Board,  Parole  Commission  (301)  492- 
5926. 

IS-1412-81  Filed  9-16-81: 11C3  am) 

BILLING  CODE  44t«-81-M 
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(OP0401] 

PAROLE  COMMISSION. 

National  Commissioners  (the 
Commissioners  presently  maintaining 
offices  at  Bethesda,  Maryland, 
Headquarters). 

TIME  AND  date:  9:30  a.m.,  Friday, 
September  25, 1961. 
place:  Room  420-F:  One  North  Paric 
Building,  5550  Friendship  Boulevard, 
Bethesda,  Maryland  20015. 

STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 
MATTERS  TO  BE  CONSIDERED:  Referrals 
from  Regional  Commissioners  of 
approximately  10  cases  in  which 
inmates  of  Federal  prisons  have  applied 
for  parole  or  are  contesting  revocation 
of  parole  or  mandatory  release. 
CONTACT  PERSON  FOR  MORE 
information:  Linda  Wines  Marble, 
Chief  Case  Analyst.  National  Appeals 
Board,  Parole  Commission  (301)  492- 
5926. 

(S-1413-81  Filed  9-16-81:  IIKH  Ml] 

BILLING  CODE  4410-01-M 


